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I. STATEMENT OF FACTS 

The Parties 

1. The Claimant is Nextport Forwarders International Pty Ltd, a freight forwarding company focused 

primarily on containerised shipping. The Respondent is Q Shipping Ltd, a global ocean carrier of 

containerised cargo and the owner and operator of M.V. Vespucci (‘the Vessel’) on voyage 041S 

(‘the Voyage’). 

The Voyage 

2. The Claimant was engaged by four different parties in Australia to arrange shipment of seven 

containers each to Australia. Each of these four parties had purchased the goods being shipped 

from sellers outside Australia. The shipments consisted of:  

a. 5,600 trays of tulip bulbs (‘the Tulips’) in 40’ Refrigerated Containers (‘the Tulip 

Containers’), purchased by Bootiful Blooms (‘Bootiful’) of Welltodo, Victoria, Australia 

from Chin Up Tulips (“CUT”) of Buddington, UK.  

b. 4,600 cartons of ClapHeat pharmaceutical Products (‘the Pharmas’) in 40’ Refrigerated 

Containers set at +4oC (‘the Pharma Containers’), purchased by Vaxon Pharma Pty Ltd 

(‘Vaxon’) of Grapetown, Australia from Vaxoff Pharma GmbH of Dusseldorf, Germany 

(‘Vaxoff’). 

c. 70 pallets containing 7,700 cases of Clicquot Champagne (‘the Champagne’) in 20’ General 

Purpose Containers (‘the Champagne Containers’), purchased by Merve Clicquot Australia 

P/L (‘Merve AU’) of Googly Street, Victoria, Australia from Merve Clicquot SA of 

Hughesville, France. 
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d. 5 varieties of Bulk Wine (‘the Wines’) in Flexitank Containers (‘Flexis’), fitted within 20’ 

General Purpose Containers (‘the Wine Containers’), purchased by Godfather Liquor 

(‘Godfather’) of Camberwell, Victoria, Australia from Corleone Wines SpA of Coppola 

Winery, Italy. 

3. The Respondent agreed to carry and deliver goods on behalf of the Claimant on the Voyage to 

Melbourne, Australia, under contracts evidenced by Bills of Lading (‘B/L’) issued by or on behalf 

of the Respondent.  

a. By B/L QSHIP16380 (‘the UK B/L’), the Tulips were loaded in Felixstowe, United Kingdom 

on 19 March 2021.  

b. By B/L QSHIP77245 (‘the German B/L), the Pharmas were loaded in Hamburg, Germany 

on 20 March 2021. 

c. By B/L QSHIP68735 (‘the French B/L’), the Champagne was loaded in Le Havre, France on 

22 March 2021. 

d. By B/L QSHIP18479 (‘the Italian B/L’), the Wines were loaded in Genoa, Italy on 24 March 

2021. 

4. On all four B/Ls, the seller of the products was marked as shipper. The Claimant was consignee on 

three of the B/Ls but not on the German B/L, on which it was merely the notify party. On that B/L, 

the consignee was instead Vaxon. In all four cases, the sellers prepared the goods for shipment and 

loaded them into the containers, setting the initial temperatures of reefer containers where 

necessary. Containers were provided ‘as is’ by the Respondent and the usual pre-trip inspections 

indicated they were working normally. However, the vents of the Champagne containers were 

taped and painted over by an unknown party.  
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5. The B/Ls had the Respondent’s v3.8 terms printed on them except for the French B/L, which was 

printed on old stock paper that the port agents had been told to cease use of from 1 January 2021. 

The French B/L instead contained the Respondent’s v3.7 terms.  

a. The v3.8 terms mandated that disputes not regarding shipments to and from the United States 

be settled by arbitration in London, UK under the London Court for International Arbitration 

(‘LCIA’), while the v3.7 terms mandated arbitration in Paris, France under the Paris 

Arbitration Centre for Cargo Claims (‘PACCC'). 

6. The Vessel was trapped at the Suez Canal, Egypt (“the Canal”) from 4 April 2021 to 14 June 2021. 

It berthed at Melbourne, Australia on 7 July 2021, discharging the Containers that same day. 

Throughout the voyage, the containers were checked twice daily, including operating machinery 

for the reefer containers. 

The Cargo 

7. During discharge on 7 July 2021, container PWTO593804 was discovered to be leaking wine. 

Unable to identify the leaking substance, the Melbourne Terminal took hazardous precautions, 

engaging emergency/HAZMAT services from the Melbourne Fire Brigade (‘MFB’) to assist with 

discharge and assessment. The Container was transported to an adjacent facility to decant and 

inspect the Flexi. The halt to stevedore operations and need to engage the MFB’s emergency 

services cost the Respondent AUD$105,925.00.  

8. Two punctures were observed along the Container roof adjacent to the front right hand corner 

casting, alongside a tear at the base on the right-hand container sidewall panel adjacent to the rear 

left lower corner casting. The bulkhead valve stopcock was also seen to be slightly loose and 

partially open. Two punctures were found on the Flexi, all near to fixings on the container floor. 

While one was in the vicinity of the container tear and another beneath the valve near the bulkhead, 
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there was no apparent puncture to the Flexi top wall near the punctures on the container roof. The 

surveyors opined that the punctures in the Flexi could have been caused by a combination of 

container and Flexi fittings and impact from container handling, possibly due to the manner in 

which the Flexi was fitted in the Container. 

9. The Tulip Containers were delivered to Bootiful on 10 July 2021. Upon opening them, Bootiful 

discovered that three varieties of tulip bulbs totalling 2,800 trays had sprouted. Surveyors found 

that the delay in shipment was likely a cause but that the total voyage time of 90 days remained 

less than the minimum 120 days needed for bulbs to sprout at the correct transit temperature. 

Downloads from data loggers showed that the containers had maintained temperature throughout 

the voyage, making excessive temperatures unlikely. The surveyors found no evidence of adverse 

conditions during the voyage and that the bulbs could have already been in an advanced stage of 

cultivation prior to shipment. Bootiful claimed against the Claimant for loss of the bulbs.   

10. The Pharma Containers were delivered to Vaxon on 11 July 2021. Surveyors found that the 

ClapHeat Rub Tube gel within had been damaged by being frozen and thawed, although the product 

boxes appeared sound and the tubes containing the gel sealed and undamaged. Data logger 

information supplied by Vaxon indicated a fluctuation in temperature of approximately 58 hours 

between 6 and 8 April 2021. As the Container had been de-hired, the surveyors were unable to 

assess the condition of the Container or identify any malfunction. 

11. The Champagne Containers were delivered to Merve AU on 12 July 2021, where the contents of 

all seven containers were found to have suffered damage. Surveyors found mould that was white 

to light green, inconsistent with seawater ingress. The container surfaces were clean and dry with 

no evidence of impact, punctures or other damage, leaving no obvious entry points for water. 

Accordingly, the surveyors concluded the likely cause of damage to be a buildup of humidity in 
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the containers due to the taping and painting over of the their vents. As the Vessel transited from 

the northern to southern hemispheres, said humidity had condensed into moisture, damaging the 

products. The surveyors noted that such products are customarily shipped in refrigerated containers 

to regulate temperature and humidity, which would have likely minimised any damage on this 

occasion.  

12. No evidence was found that any of the containers from the four shipments had been tampered with 

at any point during the voyage.  

The Claims 

13. The Claimant served a Notice of Arbitration on the Respondent on 10 September 2021, claiming 

compensation for loss of cargo from the four shipments. The Respondent denies liability for all 

cargo damage and cross-claims freight and reimbursement for the costs associated with the MFB’s 

attendance and the halting of stevedore operations. 

II. JURISDICTION OF TRIBUNAL 

A. This Tribunal has no jurisdiction over the dispute regarding the French B/L as the 

terms evidenced by it are the v3.7 terms, which specify Paris as the seat of arbitration. 

1. The French B/L is conclusive evidence that the operative arbitration agreement is 

that found in the v3.7 terms. 

14. It is a cardinal principle of international trade that between consignee and carrier, the bill of lading 

(‘B/L’) is conclusive evidence of the terms of carriage.1 This is especially so when it is transferred 

to a consignee, as the rights and obligations transferred consist only of the terms on the face and 

reverse of it.2  

 
1 Leduc v Ward (1888) 20 QBD 475 
2 The Heidberg [1994] 2 Lloyd’s Rep 287  
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15. The French B/L, held by the consignee Claimant, is printed with v3.7 of the Terms and Conditions. 

Regardless of circumstances, the conclusive evidence rule applies, and the operative arbitration 

agreement is that in v3.7.  

2. Therefore, this tribunal has no jurisdiction over the dispute regarding the French 

B/L because the 3.7 terms specify Paris, France as the place of arbitration. 

16. Although arbitration agreements can remain binding even if the institute or rules chosen in it do 

not exist, the resulting arbitration must follow any express or implied choice made by the parties 

regarding the place of arbitration.   

17. In Lucky-Goldstar International (H.K.) Limited v Ng Moo Kee Engineering Limited [1993] 1 HKC 

404 (‘Lucky-Goldstar’), the plaintiff was entitled to choose the seat of arbitration because the 

arbitration clause specifically agreed on arbitration in “the 3RD COUNTRY, under the rule of the 

3RD COUNTRY”, with the ‘3rd country’ understood to mean any country other than Hong Kong 

and Korea.3 The Hong Kong High Court noted that by this wording, the parties had “chosen the 

law of the place of arbitration to govern the arbitration”,4 thus deciding the choice of law in 

accordance with the wording of the agreement. The ability for a party to choose its desired seat 

was thus an express effect of the parties’ intentions, rather than a general rule. It is likely that had 

the parties specified a seat of arbitration, they would have been required to conduct their arbitration 

there. 

18. Similarly, in CLOUT Case 373 A/CN.9/SER.C/ABSTRACTS/33 Kammergericht Berlin; 28 Sch 

17/99, the parties entered into a contract providing for arbitration under the rules of the nonexistent 

“German Central Chamber of Commerce”. The court held that the parties had entered into a valid 

arbitration agreement “since it was possible to determine through interpretation a particular 

 
3 Lucky-Goldstar at 3, 5 
4 Lucky-Goldstar at 17 
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arbitration institute”. The parties “had agreed that their contract should be governed by German 

law and that any dispute should be settled by an arbitration institution seated in Germany”, while 

their reference to the “German Central Chamber of Commerce” could only mean the Deutsches 

Institut für Schiedsgerichtsbarkeit, making the arbitration initiated there valid. It was not decided 

whether the arbitration clause would be valid if a “particular institute” intended by the parties were 

not inferable. However, what was clear was that the parties’ choice of Germany as the seat of 

arbitration must be upheld.  

19. The 3.7 terms clearly state the place of arbitration to be Paris, France, with the language of the 

arbitral proceedings to be French. Should the 3.7 terms apply to the contract evidenced by the 

French B/L, the arbitration may certainly be held in an institute other than the nonexistent Paris 

Arbitration Centre for Cargo Claims. However, it must be held in the same place of arbitration 

specified by the parties—Paris, France—with the arbitral proceedings conducted in French. 

Therefore, this tribunal does not have jurisdiction since it is seated in London and not Paris, France. 

III. APPLICABLE LAW AND GOVERNING REGIME 

A. The law governing the substantive dispute should be Australian law as that is the law 

with the closest connection to the substance of the dispute and hence the most 

appropriate.  

1. There has been no choice of law made by the parties. 

20. Art 35(1) of the UNCITRAL Arbitration Rules states that where the parties have failed to designate 

the law applicable to the substance of the dispute, the tribunal shall apply the law it deems to be 

appropriate.5  

 
5 United Nations Commission on International Trade Law (‘UNCITRAL’) Arbitration Rules 2013 
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21. The present dispute is just such a scenario. The terms of the B/Ls are silent, and the fact that the 

seat of this arbitration is in London is not determinative as to parties’ intentions.6 While England 

is the seat of arbitration, the adoption of the UNCITRAL Rules, a set of international arbitration 

rules, heavily militates against placing any significance on the law of the seat.7 Therefore, the 

parties cannot be said to have chosen the law governing the dispute. 

2. Australian law is the most appropriate law to govern the dispute as it is most closely 

connected to the substance of the dispute. 

22. Australian law is the most appropriate law for this dispute. Australian (to be precise, Victorian) 

law has the closest connection to the dispute, and this accords with the reasonable expectations of 

the parties.8 

23. All 4 shipments involved in the current case have their disports in Melbourne. Hence the place of 

performance for all 4 contracts of carriage involved in the dispute is Melbourne. The system of law 

governing this dispute should thus be Victorian law since it is the most closely connected to the 

substance of the dispute. 

B. The Hague-Visby Rules apply mandatorily except to bill of lading QSHIP77245 (‘the 

German B/L’), which should be governed by the Hague Rules. 

24. The relevant obligations of the Claimant and Respondent in this dispute are identical regardless of 

whether the Hague or Hague-Visby Rules apply. References made to “the Rules” will thus be 

references made to them simultaneously. However, whether the Hague or Hague-Visby Rules 

apply will have a significant impact on package limitations. 

 
6 Compagnie Tunisienne v Compagnie D’Armement Maritime SA [1969] 2 Lloyd's Rep 71 
7 Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] EWCA Civ 574 at 243 
8 Martin Davies, Andrew Bell, Paul Le Gay Brereton & Michael Douglas, Ngyh’s Conflict of Laws (LexisNexis Butterworths, 

10th Ed, 2020) at [12.19] 
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25. Pursuant to Sch 1 Art 10 of the Carriage of Goods by Sea Act 1991 (Cth), as saved by Sch 1A Art 

10 rr2, 3(b) of the Carriage of Goods by Sea Act 1991(Cth), the Hague-Visby Rules apply where 

(a) the bill of lading is issued in a contracting State, (b) the carriage is from a port in a contracting 

State, or (c) the contract contained in or evidenced by the bill of lading provides that these Rules 

or legislation of any State giving effect to them are to govern the contract. 

26. No reference is made to the Hague-Visby Rules in the German B/L, and the carriage was from 

Germany, which is not a contracting state. A state which has enacted national legislation reflecting 

the Hague-Visby Rules but is not party to them is not considered a contracting state.9 Since the 

Hague-Visby Rules are not mandatorily applicable under the law of the contract, party autonomy 

should prevail. Since cl 5 of the terms printed on the German B/L states that “liability of the Carrier 

for loss of or damage to the Goods occurring between the time of acceptance by the Carrier of 

custody of the Goods at the Port of Loading and the time of the Carrier tendering the Goods for 

delivery at the Port of Discharge shall be determined in accordance with Articles 1-8 of the Hague 

Rules save as is otherwise provided”, Art 1 to 8 of the Hague Rules should apply to the German 

B/L in this dispute.  

IV. THE BURDEN OF PROVING ABY BREACH OF THE RESPONDENT’S DUTY OF 

CARE FOR THE CARGO LIES ON THE CLAIMANT. 

27. According to the High Court of Australia in The Bunga Seroja [1999] 1 Lloyd’s Rep 512, proof 

that the goods were damaged on delivery is some evidence that the carrier has not “properly and 

carefully” performed its obligations under Art 3 r 2, but does not cast any legal onus on the carrier 

to bring its case within one of the Art IV r 2 exceptions. The carrier must merely provide evidence 

 
9 Trafigura Beheer BV v Mediterranean Shipping Co SA (‘The MSC Amsterdam’) [2007] EWHC 944  
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that it has not breached its Art 3 obligations. It need not provide an alternative explanation for how 

the cargo came to be damaged or lost. 

28. While the approach offered in The Bunga Seroja was dicta, the approach was applied by the Full 

Court of the Federal Court in C/V Scheepvaartonderneming Ankergracht v Stemcor (A/Asia) Pty 

Ltd [2005] FCA 1808 (‘Stemcor’). The court in Stemcor further held that mere occurrence of loss 

or damage may not be sufficient to prove a breach of Art III r 2. As pointed out in Davis and 

Dickey,10 The Bunga Seroja approach is currently the “established Australian approach” to cargo 

claims. In fact, the Federal Court in Seafood Imports Pty Ltd v ANL Singapore Pte Ltd (2010) 272 

ALR 149 (‘Seafood Imports’) found itself bound by the position in Stemcor. Hence, under 

Australian law, a claimant making a cargo claim must positively identify some negligence of the 

Defendant carrier that constitutes a breach of Art 3 r 2 before any question of the defences in Art 

4 r 2 even arises.   

29. Although Volcafe Ltd v Compania Sub Americana De Vapores SA [2018] UKSC 61 (“Volcafe”) 

has since stated that the carrier must show either that the cargo damage occurred without fault in 

the various respects covered by Art III r 2 or that it was caused by an excepted peril, this decision 

is not binding on and does not alter the prevailing Australian position. Moreover, Volcafe deserves 

critique for its reliance on the common law principle of bailment. In modern times, it is increasingly 

common that a carrier in a contract governed by the Rules is not in fact a bailee. Non-vessel owning 

(or operating) common carriers are in such a position because they do not acquire possession of 

the cargo.11 The idea that such a carrier should bear the burden because the carrier has access to 

 
10 Martin Davies & Anthony Dickey, Shipping Law (Thomson Reuters, 4th Ed, 2016) (‘Davies & Dickey’) at [12.280] 
11 Angus Stewart, “The fluctuating incidence of the burden of proof under the Hague-Visby Rules: the implications of Volcafe 

v CSAV [2019] AC 358 for the position in Australia”, 2019 Richard Cooper Memorial Lecture 



 17 

information on what occurred and the shipper or consignee does not, is hence not one for common 

application.  

30. Moreover, the Rules are meant to apply to contracts of carriage. This can be seen from the express 

wording of Art 2 and 4bis. It is hence unhelpful to seek to import into the conduct of cargo claims 

based on the principles of bailment.12 

V. DEFENCES TO CARGO CLAIMS  

A. The Respondent is not liable for the damage to the cargo of Tulips shipped under the 

UK B/L as the Claimant is unable to establish negligence and in any event the damage 

was caused by inherent vice or a peril of the sea. 

1. The Claimant has not established that the Respondent was negligent. 

31. The Respondent’s obligation under Art III r 2 includes the duty to care for the cargo requires the 

Respondent to undertake a particular regime, or have a sound system, for cargo care.13 This 

obligation is subject to the knowledge that the carrier has or ought to have of the nature of the 

goods. 

32. The Claimant is unable to establish that the Respondent was negligent because the Respondent had 

undertaken all reasonable steps to care for its cargo, indicating its adoption of a sound system.  

33. It is not open to the Claimant to argue that the Respondent had failed to take reasonable care by 

remaining in the Suez Canal throughout the duration of the blockage. This is because the 

Respondent had nonetheless ensured due care to the cargo during that time. This is evident from 

the consistent temperatures maintained throughout the voyage. The Respondent had also opted to 

stay on its course because of the unforeseen nature of the blockage. In this regard, the Respondent 

 
12 Stuart Hetherington “Contracts for the carriage of goods by sea: onus of proof – is it contractual or bailment?” (2019) 25 

JIML 188 
13 Albacora v Wesstcott & Laurance Line Ltd [1966] 2 Lloyd’s Rep 53 (‘Albacora’) at 58 
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had no way of knowing when the blockage would be resolved. The Respondent’s conduct of 

waiting it out is therefore not unreasonable. 

2. In any event, the damage to the cargo of Tulips was occasioned by inherent vice. 

34. Pursuant to Art 4 r 2(m) of the Rules, a carrier shall not be responsible for loss or damage arising 

or resulting from “wastage in bulk or weight or any other loss or damage arising from inherent 

defect, quality or vice of the goods”.  'Inherent vice’ refers to “the risk of deterioration of the goods 

shipped as a result of their natural behaviour in the ordinary course of the contemplated voyage 

without the intervention of any fortuitous external accident”.14 The contemplated voyage refers to 

the voyage being on an ‘ordinary course’, i.e., the course which the contract authorized or 

required.15 As recently observed by the UK Supreme Court in Volcafe, a carrier can only rely on 

this exception where it can prove that there were no precautions which it could and should have 

taken which would have prevented the inherent vice from materializing.16 

35. As the surveyors concluded that the cause of the Tulips’ premature sprouting is unclear, inherent 

vice is the only reasonable cause of the loss.17 The Respondent is thus not liable for said loss.   

36. It is not open to the Claimant to contend that the delay had rendered the voyage extraordinary, 

indirectly bringing about circumstances which occasioned the loss. This is because the contract 

between the parties did not provide for reasonable dispatch. In fact, pursuant to clause 8 of the 

contract, the parties agreed that the Respondent did not undertake that the goods should arrive at 

any particular time. In addition, as stated by the surveyor, even with the delay, the time taken for 

the entire voyage did not exceed the estimated time taken for the Tulips to sprout.18  

 
14 Soya GmbH Mainz KG v White [1983] 1 Lloyd’s Rep 122 at 126 
15 Albacora at p59 
16 Volcafe at 37 
17 Bundle 3, Surveyor Report, p 73 
18 Bundle 3, Surveyor Report, p 73 



 19 

37. Accordingly, the completed voyage is an ordinary voyage within the contemplation of the parties. 

It follows that the Respondent cannot be held liable for delays, and the cause of the loss was thus 

the inherent vice of the cargo. 

3. In the alternative, the damage to the cargo of Tulips was occasioned by perils of the 

sea. 

38. Pursuant to Art IV r 2 (c) of the Rules, a carrier is not liable for losses if it was caused by perils of 

the sea. Under Australian law, the test is whether the hazards encountered should have been 

prevented by the carrier by properly and carefully conducting itself with the vessel in the 

circumstances. It is not necessary that the peril be unforeseeable or exceptional.19 

39. In the present case, the blockage causing delay at the Suez Canal is an event which could not have 

been contemplated or guarded against by the Respondent. As noted above at [33], the Respondent 

in this case took proper care and was not at fault. Albeit a novel situation, there is no reason why 

the blockage should not be treated as a peril of the sea.  

B. The Respondent is not liable for the damage to the cargo of Wines shipped under the 

Italian B/L as the damage was caused by insufficiency in packing or in the alternative 

inherent vice. 

1.  It cannot be established that the damage to the cargo occurred during the voyage. 

40. There is insufficient evidence to suggest that the damage to the Wines, i.e. the leakage, occurred 

during the voyage. While the Wines had leaked out from punctures in the flexi, there is little 

evidence to suggest that the flexi was not already leaking within the containers when the containers 

were supplied to the Respondent for shipment.  

 
19 The Bunga Seroja 
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41. The surveyor report suggests that the loss of wine may have been exacerbated by an apparent 

impact to the Container during the voyage.20 However, this is not concrete proof and in fact tacit 

acknowledgement that the loss may not have been exacerbated or occasioned during the voyage. 

Hence, the Claimant’s burden of proving that the damage to cargo occurred during the voyage is 

not discharged.  

2. In any event, the damage to the cargo of Wines was occasioned by insufficient 

packing. 

42. Pursuant to Art 4 r 2(n) of the Rules, a carrier shall not be responsible for loss or damage arising 

or resulting from “insufficiency of packing”.  The relevant standard for insufficiency is whether 

the goods were packed in accordance with an established practice for the kind of goods in 

question.21 Where the packing is defective, i.e. torn or consisting of broken bands, it will be 

properly classified as insufficient.22  

43. In the present case, the surveyors found that the Wine had leaked out due to punctures on the 

container and the internal Flexi.23 They identified two probable causes for the punctures: (i) 

punctures inflicted by the impact of poor handling by the carrier or (ii) punctures due to the manner 

in which the Flexi was fitted in the container.24 

44. The latter of the two causes is more probable. This is because the second identified puncture, noted 

to be near the bulkhead just beneath the valve of the container, did not correspond to any external 

defect on the container itself. Both internal punctures are also stated to be ‘pinhole punctures’ 

 
20 Bundle 3, Surveyor Report, p 83 
21 Stemcor at [117] 
22 Richard Aikens, Richard Lord & Michael Bools, Bills of Lading (Routledge, 3rd Ed, 2020) (‘Aikens’) at [11.287] 
23 Bundle 3, Surveyor Report, p 82 
24 Bundle 3, Surveyor Report, p 82 
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which are tiny in size. It is not foreseeable that impacts which were strong enough to cause 

punctures on a container would correspondingly inflict only slight damage on the internal Flexi.  

45. On the totality of evidence, the more appropriate inference to make in relation to the internal 

punctures is that they were inflicted by the shipper’s negligent packing of the cargo. Accordingly, 

it is the shipper’s fault, so the Respondent is not liable by virtue of the insufficiency of packing. 

3. In the alternative, the damage to the cargo of Wines as occasioned by inherent vice. 

46. As pointed out above, the test for inherent vice there were no precautions which it could and should 

have taken which would have prevented the inherent vice from materializing.25  

47. As explained above at [45], the Flexi in this case was likely shipped in a punctured state. The cargo 

of Wine, when construed as a shipment of wines contained in Flexis, hence contain an inherent 

vice. Regardless of the actions of the Respondent, the wines would have leaked from the Flexi. 

Hence there were no precautions which the Respondent could have taken which would have 

prevented the inherent vice from materializing, and the Respondent is thus not liable for the 

damage. 

C. The Respondent is not liable for the damage to the cargo of Champagne shipped under 

the French B/L as the Claimant is unable to establish negligence and in any event the 

damage was caused by in insufficiency of packing. 

1. The Claimant has not established that the Respondent was negligent. 

48. The Claimant is unable to establish that the Respondent was negligent because the Respondent has 

undertaken all reasonable steps to care for its cargo. In Albacora, the cargo of fish turned bad 

during the voyage because it was not shipped in a reefer container. However, the House of Lords 

did not find the carriers liable for the loss because the contract itself did not require the use of reefer 

 
25 Volcafe 
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containers, and so the carriers had no reason to suppose that the goods required any different 

treatment.26 In this regard, the conclusion drawn by the court was that the carriers were not 

negligent in complying with the contemplated configurations agreed by the parties. 

49. In a similar vein, it is not open to the Claimant to argue that the Respondent ought to have known 

of the cargo’s characteristics which were more prone to damage under the circumstances of the 

voyage. While the Respondent is obliged to adopt a sound system based on its knowledge of the 

cargo’s nature, it was unable to do so in the present case given that the cargo of Champagne 

required a reefer container to be able to withstand the ordinary perils of the contemplated voyage. 

The Respondent should not be held liable for the shipper’s fault in deciding to utilise a general-

purpose container instead. 

2. In any event, the Respondent is not liable for the losses as they were occasioned by 

insufficiency of packing. 

50. In addition to the requirements elaborated above, a carrier is also entitled to rely on this exception 

notwithstanding his awareness of the insufficiency of packing.27 However, this knowledge serves 

to qualify the applicable standard of care expected of the carrier.28  

51. As explained by the surveyors, Champagne is typically shipped using reefer containers to ensure 

that the temperature and humidity is kept consistent.29 The shipper’s election to use general-

purpose containers is thus inconsistent with common practice. Moreover, since the shipper packed 

the cargo into the containers, it is likely that they had negligently shrink-wrapped the cargo as well, 

exacerbating the damage done. 

 
26 Albacora at 58 
27 Gould v South Eastern and Chatham Railway Company [1920] 2 KB 186 at p193, Aikens at [11.289] 
28 Gatoil International Inc. v Tradex Petroleum Ltd Same v Panatlantic Carriers Corporation “The Rio Sun” [1985] 1 Lloyd’s 

Rep 350 at 365 
29 Bundle 3, Surveyor Report, p 92 
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52. In the circumstances, the Respondent has taken reasonable care of the cargo. Even if the 

Respondent failed to ensure that the container was properly ventilated, this does not amount to 

negligence because it could not be taken to have known of the method of packaging employed 

inside the container (that is, the use of shrink wrapping). In addition, adequate ventilation would 

not have met the requisite refrigerated conditions which the Champagne requires. In this regard, it 

does not affect the eventual outcome.  

53. Given the Respondent’s knowledge of how the goods were packed, the loss of the Champagne was 

unavoidable notwithstanding any reasonable steps which the Respondent could have taken. The 

Respondent is thus not liable for the loss of the Pharmas as it was occasioned by latent defects not 

discoverable by due diligence. 

D. The Respondent is not liable to the Claimant for the damage to the cargo of Pharmas 

shipped under the German B/L as the Claimants do not have rights of suit, and in any 

event, it resulted from latent defects not discoverable by due diligence. 

1. The Claimant is not a party to the contract evidenced by the German B/L. 

54. A straight B/L falls within the definition of a B/L under the Sea Carriage Document Act 1998 

(Victoria) (‘SCDA (Vic)’).30 

55.  Under s 8 of the SCDA (Vic), rights of suit are only transferred to “lawful holders” of the B/L. 

Pursuant to s5(a), where there is a named consignee the “lawful holder” of the B/L is the named 

consignee with possession of the B/L. 

56. The German B/L names the Claimant as the notify party, and not the consignee. Hence, the 

Claimant has no right of suit under the German B/L despite being in possession of it. 

 
30 Mount Isa Mines Ltd v The Ship “Thor Commander” [2019] 1 Lloyd's Rep 167] 



 24 

2. In any event the damage resulted from latent defects not discoverable by due 

diligence. 

57. Pursuant to Art 4 r 2(p) of the Rules, a carrier shall not be responsible for loss or damage arising 

or resulting from latent defects not discoverable by due diligence. A ‘latent’ defect is one that 

cannot be discovered by a person of competent skill using ordinary care.31 Due diligence in 

detecting the defects must also be done during the voyage.32 

58. In the present case, the surveyors found that the Pharmas were damaged due to exposure to cooler 

than mandated temperatures, causing them to freeze and subsequently defrost.33 The data logger 

showed that the container experienced temperature fluctuations for approximately 58 hours, 

reaching an ambient temperature of -24°C before progressively increasing.34 While the surveyor 

omitted to comment on the possible malfunction of the container itself, the objective data indicates 

a failure of the container’s temperature control system.  

59.  The above defect would not have been readily discoverable by the Respondent, which had already 

undertaken all reasonable precautions prior to the commencement of the voyage by conducting its 

usual pre-trip inspections. These included the requisite inspection of the container, which indicated 

that it was in normal working condition.  

60. It thus follows that container’s subsequent failure is not readily explicable as it resumed normal 

functionality after the lapse of 58 hours since its initial malfunction.  In this regard, the malfunction 

was an unforeseen occurrence which could not have been discovered. 

61. In Seafood Imports, a reefer container became stuck in defrost mode, causing a shipment of fish to 

become spoiled. The carrier was liable due to its failure to monitor the container adequately and to 

 
31 The “Dimitrios N. Rallias.” [1922] 13 Ll.L.Rep. 363 at 366 
32 Stephen Girvin, Carriage of Goods by Sea (Oxford University Press, 3rd Ed, 2020) at [28.46] 
33 Bundle 3, Surveyor Report, p 101 
34 Bundle 3, Surveyor Report, p 101 
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maintain proper records. However, the current situation is distinguishable given that the 

Respondent’s crew had duly checked the containers twice daily. There are also adequate records 

of the temperature fluctuations, indicating specifically the temperatures at different times during 

the voyage. Thus, the reasoning in Seafood Imports cannot apply to this present case. Even if the 

Respondent and its crew had been negligent in monitoring the temperatures, the Claimant bears the 

burden of establishing this. Since it cannot, the Respondent should not be found liable as it could 

not have foreseen or discovered whatever unknown defect caused the damage by due diligence. 

VI. COUNTER CLAIMS 

A. The Claimant is liable to pay freight either for all 4 shipments, if the Claimant is a party 

to the German B/L, or for the other 3 shipments otherwise.  

62. Pursuant to cl 16.2 of the Terms and Conditions, full freight is completely earned on receipt of the 

disputed cargoes by the Respondent. This provision creates an indefeasible right to freight once the 

cargoes are received by the Respondent, unaffected by subsequent events that may affect the 

cargo.35 

63. In the present dispute, this grants the Respondents an indefeasible right to claim freight from the 

Claimant for all shipments. The liability to pay transfers to the Claimant either by virtue of s 10 of 

the SCDA (Vic), or any potential implied contracts that may be found. 

B. This Tribunal should find that the Claimant is liable for the Respondent’s expenses 

incurred due to the Wine leak. 

1. This Tribunal should find that the Claimant is liable for breaching an implied duty 

not to ship dangerous goods. 

 
35 Vagres Compania Maritima SA v Nissho-Iwai American Corporation (‘The Karin Vatis’) [1987] 2 Lloyd's Rep 361] 
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64. Under Art IV r 6 of the Rules, a shipper owes a duty not to ship dangerous goods. It has been 

affirmed that within the scheme of the Rules, dangerous goods refer to goods which are ‘physically’ 

dangerous, though it encompasses both direct and indirect physical danger to the ship and carrier.36  

65. However, beyond the four corners of the Rules, it has also been observed that there exists an 

additional duty relating to non-physically dangerous goods at common law. Davies & Dickey 

points out that even though Art IV r 6 may only apply to goods causing physical danger, the 

shipper’s obligations in respect to cargo that is not physically dangerous are still governed by 

common law (at [12.650]). Similarly, in The Athanasia Comninos [1990] 1 Lloyds Rep 277, Mustill 

J expressed doubts over whether the Rules formed a complete code.37 

66. At common law, the shipper is responsible for any damages and expenses directly or indirectly 

arising out of or resulting from the shipment of goods that are liable to cause delay to the vessel 

(‘legally dangerous goods’).38 The liability is strict, and does not depend on whether the shipper 

knew or ought to know of the defect.39 

67. Hence, the Claimant, having been transferred the rights and liabilities of the shipper by virtue of 

the B/L, ought to be liable for shipping legally dangerous goods. The cargo was not simply one of 

“wines”, but one of a leaking Flexi. The leaking Flexi caused delay due to the orders of the 

Melbourne port authorities, and the Claimant must hence be liable for the expenses incurred. 

2. This Tribunal should find that the Claimant is liable to indemnify the Respondent 

for costs expenses incurred due to the leakage of wine. 

68. Under cl 11.2 of both the v3.7 and v3.8 terms, the shipper is obliged to “indemnify the Carrier 

against any injury, loss, damage, liability or expense whatsoever incurred by the Carrier...caused 

 
36 Effort Shipping Co Ltd v Linden Management SA (‘The Giannis NK’) [1998] 1 Lloyds Rep 337 at 613 
37 The Athanasia Comninos [1990] 1 Lloyds Rep 277 at [285] 
38 Mitchell, Cotts & Co v Steel Bros & Co Ltd [1916] 2 KB 610 [ (‘Mitchell Cotts’); Davies & Dickey at [12.650] 
39 The Giannis NK at 618-619 
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by any matter beyond his control including...(a) the manner in which the Container has been 

packed; or (b) the unsuitability of the Goods for carriage in Containers; or (c) the unsuitability or 

defective condition of the Container”.  

69. As discussed above at [43-45], the most likely cause of the wine leak was a puncture to the Flexi 

that occurred during packing, since the lack of matching damage to the container suggests that it 

was not caused by an external impact. Therefore, the Claimant is obliged to indemnify the 

Respondent against losses incurred due to the wine leak. Said expenses amount to 

AUD$105,925.00, that being the costs associated with engaging the MFB to investigate the leak 

and the halting of stevedore operations for said investigation.40 

VII. LIMITATION OF LIABILITY 

A. This Tribunal should find that the Respondent’s liability is limited as follows. 

70. Pursuant to Art 5(a) of the Hague-Visby Rules, the limitation amount is 666.67 units of account 

per package or unit or 2 units of account per kilogramme of gross weight of the goods lost or 

damaged, whichever is higher. Where the package or unit weighs more than 333.333kg, the weight 

limitation will apply.41 Art 5(c) provides that where there is sufficient enumeration, the number of 

packets or units will be the relevant units for limitation.  

71. The Australian position set out in El Greco (Australia) Pty Ltd v Mediterranean Shipping Co SA 

[2004] 2 Lloyd's Rep 537 (‘El Greco’) is that there must be enumeration of how the cargo is packed 

for transport. Failing that, the relevant package or unit for the purposes of limitation is the container. 

The test is whether from the words used in the bill, including the description of the cargo, there 

could be seen to be an enumeration of the articles of cargo packed in the container. 

 
40 Bundle 3, Melbourne’s Only Container Terminal invoice 2021/7/040 dated 14 July 2021, p 102-103 
41 Davies and Dickey at [12.520] 
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72. Under the Hague Rules, the limitation amount under Art 5 is 100 Sterling Pounds per package or 

unit. Here, the Art IX “Gold Clause” is not incorporated pursuant to cl 5 of the Terms and 

Conditions. Where containers are involved, the Australian position is that Art 5 of the Hague Rules 

are treated as having the same effect as the Hague-Visby Rules.42 

1. Liability for the Tulips and Champagnes should be limited by weight as there is 

insufficient enumeration on the B/Ls concerning them. 

73. There is no sufficient enumeration on the B/Ls concerning the tulip and Champagne cargoes. 

Following the El Greco test for enumeration, there has not been sufficient enumeration of how the 

Champagne was made up for transport and how it was packed in the B/L.  

74. Concerning the Champagne cargo, the B/L states that there are 1100 cases in each container and 

specifies that there were 1100 packages. However, according to the surveyor report, the 

Champagne was placed into 6 bottle cases which were then placed into pallets. The number of 

pallets totaled 70, and the pallets were shrink-wrapped and stuffed into the containers.  

75. There has not been enumeration of how the cases were “as packed”, as they were not packed into 

1100 separate cases. Allsop J in El Greco suggests that “[if] the bill identifies X packages each 

containing Y pieces or items of cargo then there will be X packages not Y units enumerated. If the 

goods are made up into X packages each containing Y smaller packages each containing Z pieces, 

the better view may be that there are enumerated X*Y packages, even though, in a sense, these 

packages are within other packages.”43 This conforms with the situation and decision of Colman J 

in The River Gurara [1996] 2 Lloyd’s Rep 53. However, there is a crucial difference between this 

 
42 Chellaram & Co. Ltd. v. China Ocean Shipping Co [1989] 1 Lloyd’s Rep 413 
43 El Greco at [287] 
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dispute and the hypothetical given by Allsop J. Despite there being X big packages, each containing 

Y smaller packages, X packages are not enumerated.  

76. The situation is identical for the Tulip cargo. The trays of tulips were palletized before storage in 

a reefer container. There is no mention in the B/L about how the trays were palletized, and how 

many pallets there were.  

77. Hence, as there has not been sufficient enumeration, each container should be taken to be the 

package or unit. The weight limitation will hence apply in lieu of the package limitation. 

78. For the Tulip cargo, as each container was said to contain 800 trays, it is likely that the relevant 

damage happened in 4 containers. The limitation amount for the Tulip cargo is hence: 

4*21219kg*2 SDR/kg = 169752 SDRs.44  

79. The limitation amount for the Champagne cargo is thus 7*10640kg*2 SDR/kg = 148960 SDRs.45  

2. Liability for the Wine should be limited by weight as there is no relevant enumeration 

on the B/L. 

80. There is no relevant enumeration of the Wines on the Italian B/L, which were transported in bulk. 

Hence, the damaged container constitutes the unit or package for the purposes of limitation under 

Art 5(a) of the Hague-Visby Rules. The weight limitation will hence apply in lieu of the package 

limitation. The limitation amount is thus 1 * 11450kg * 2 SDR/KG = 22900 SDRs.46  

3. Liability for the Pharmas should be limited to 20 packages. 

81. As argued earlier, the Hague Rules apply to limit liability for the Pharmas. As also noted above at 

[72], the Australian position regarding containerisation under the Hague Rules in effect follow the 

 
44 This will be around £174845 as of the commencement of arbitration. 
45 This will be around £153429 as of the commencement of arbitration. 
46 This will be around £23587 as of the commencement of arbitration 
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position under the Hague-Visby Rules. The enumerated number of packages of Pharmas was 20 

pallets. The applicable limitation amount under the Hague Rules should thus be 1*20 packages* 

£100 /package = £2000.  

82. An alternative weight limit of 2 SDR/kg is provided under cl 7.2 of the Terms and Conditions. 

Applying this limit, the limitation amount is 22350kg*2 SDR/kg = 44700 SDRs.47 

83. The lower limitation under the Hague Rules should be adopted because cl 7.4 provides that nothing 

in the B/L shall operate to limit the Respondents of any limitation of liability authorized by any 

applicable laws. In the present case, the Hague Rules provides the Respondents with a more 

favorable limitation, and cl 7.2 does not deprive the Respondents of that limitation. 

VIII. PRAYER FOR RELIEF 

84. For the reasons set out above, the Respondent respectfully requests this Tribunal to:  

1) Find that it has no jurisdiction over the dispute concerning the French B/L; 

2) Find that the Claimant has no standing to sue under the contract evidenced by the German B/L; 

3) Declare that the Respondent is not liable for damage to any of the cargo in the four shipments; 

or alternatively, that the Respondent’s liability is limited to the amounts set out above; 

4) Award the Respondent compensation for its expenses incurred; 

5) Award the Respondent the outstand freight costs owed by the Claimant.    

 

 
47 This will be around £46041 as of the commencement of arbitration 


