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I 

 

 

ISSUES RAISED 

 

In light of the preliminary submissions made by the Claimant and Respondent, the following 

issues arise for consideration before the Arbitral Tribunal: 

1) Whether the arbitral tribunal has jurisdiction to decide the dispute in question. 

2) Whether the Respondent violated its contractual obligations because of the 

damage caused to the Goods.  

3) Whether the Carrier is liable for non-payment of Freight and other damages 

claimed by the Respondent. 
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STATEMENT OF FACTS 

1. The Claimant, Nextport Forwarders International Pty Ltd., is engaged in the business as a 

freight forwarder. The Respondent, Q Shipping Ltd., is incorporated under Corporations Act 

2001 and is the owner and operator of M.V. Vespucci (“Vessel”) on voyage 041S. It is a 

carrier within the meaning of the provisions of the International Convention for the 

Unification of Certain Rules relating to Bills of Lading, 1924, amended by protocol at 

Brussels on 23 February 1968 (“Hague-Visby Rules”).  

2. The Respondent agreed to carry goods on behalf of the Claimant in accordance with the bills 

of lading (“B/Ls”). The Terms and Conditions governing the rights and liabilities were 

mentioned on the reverse of the B/Ls, with the Hague Visby Rules incorporated in them. The 

cargo contained Tulips, Pharmas, Champagne and Wines (“Goods”).  

3. The Goods were boarded on the Vessel between 19 and 24 March, 2021 and was estimated 

to arrive on 27 April, 2021. However, due to blockage of the Suez Canal by some other 

vessel, the cargo arrived at the port of Melbourne, Australia on 7 July, 2021. Upon reaching 

the Port, the Wine was found to be leaking from the Container it was carried on. The 

Respondent followed due precautions and alerted the Melbourne Fire Brigade (“MFB”). 

MFB carried immediate inspection of the Wine and charged $57,800 for such inspection.  

4. Subsequently, Stuffe & Co., an independent surveyor, was appointed to provide detailed 

reports for damage caused to Wine. Other Goods were then delivered to the customers of 

Claimant, namely Vaxoff Pharma, Bootiful, Merve Cliquot, between 10 and 12 July, 2021. 

Upon their delivery, all the other Goods were also found to be in a damaged state. Stuffe & 
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Co was then appointed to inspect these Goods as well. The reports published by Stuffe & 

Co. have listed the probable reasons for the loss caused to each Good.  

5. Meanwhile, the Claimant found out through the Reports that the Goods have arrived and 

began collating the claims for damage caused to different Goods through emails.  However, 

once it sent these claims to the Respondent, the latter outright rejected any liability for the 

loss caused. Moreover, the Respondent argued that the Claimant should have known about 

the delay caused by the blockage at the Suez Canal. It further alleged that the Claimant had 

not paid the Freight charged for the carriage of the Goods and the fee charged by MFB.  

6. Subsequently, the Claimant invoked the Arbitration Clause in the Version 3.8 of the B/L 

signed between the Claimant and Respondent. It then issued an Arbitration Notice on the 

latter on 10 September, 2021 through its lawyer Aft Lawyers. The Claimant then filed the 

document titled Points of Claim on 1 October, 2021 before the Arbitral Tribunal. This was 

followed by the Respondent’s Defence and Cross Claim, filed on 1 November, 2021, which 

was in turn followed by the Claimant’s Defence to Cross Claim, filed on 1 December, 2021.    

7. Pursuant to this, the Claimant and the Respondent consensually decided to move the venue of 

arbitration to Singapore owing to travel restrictions in the COVID-19 pandemic.  
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ARGUMENTS ADVANCED  

 

[1] THIS TRIBUNAL DOES NOT HAVE JURISDICTION TO DETERMINE THE 

CLAIMS UNDER BILL OF LADING NO. QSHIP68735.  

1.   The Jurisdiction of the London Court for International Arbitration (‘LICC’) is 

under question for determining claims under the Bill of Lading No. QSHIP68735 because 

this Bill of Lading contains version 3.7 of the terms and conditions on its back rather than 

B/L version 3.8, which is found on the back of the remaining three Bills of Lading. 

Pursuant to section 30 of the English Arbitration Act1 (“Arbitration Act”) which provides 

for the Kompetenz-Kompetenz principle, this Tribunal may rule on the preliminary 

questions on its own substantive jurisdiction2.  

2. Since, the effect of having B/L version 3.7 on the back of the Bill of Lading is that the 

‘Law and Jurisdiction’ clause states that the venue is Paris, France and the arbitration 

shall be administered by the Paris Arbitration Centre for Cargo Claims (PACCC) 

therefore, to show that the London Tribunal does not have jurisdiction, four arguments 

have been furthered: All Bills of Ladings were accepted without objection [1.1]. The 

timeline of email correspondence relied on to show ‘common intention’ has been after 

the Bills of Ladings were issued [1.2], Idea of ‘One- stop Arbitration’ cannot be taken to 

implied [1.3] and Non-operation of PACCC does not warrant change of Tribunal [1.4].  

                                                
1 Arbitration Act 1996 (UK), c 23. 

2 Art 21(1) UNCITRAL Arbitration Rules, Art 6(2), ICC Arbitration Rules, Art 23 of LCIA Rules and Art 16 (1) 

Model Law. 
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[1.1] All Bills of Ladings were accepted by the Claimant without any objection 

3.   It is submitted that there is nothing in the fact scenario which shows that all the 

Bills of Lading were subject to objection by the Claimant. It is a settled position that a 

Bill of Lading if accepted by the Claimant without any objection would bind the 

Claimant, despite no obvious offer or acceptance. It has also been held in Watkins v, 

Rymill3 that, “if a document in a common form is delivered by one of two contracting 

parties to and accepted without objection by the other, it is binding upon him, whether he 

informs himself of its contents or not”. Moreover in Armour and Co. v. Leopold Walford 

(London) Ltd.4 the shipper was held to be bound by an arguably unusual bill of lading 

term permitting shipment on deck both because the booking note, accepted by the 

shipper, made reference to the terms and because the shipper accepted the bill of lading 

itself without protest. 

4.   Therefore, in the present fact scenario, since the parties have not objected upon 

the usage of the respective version of the Terms and Conditions in the Bills of Ladings 

i.e. B/L Version 3.7 for Bill of Lading No. QSHIP68735 and B/L Version 3.8 for Bills of 

Lading No. QSHIP16380, QSHIP18479 and QSHIP77245 thus, the arbitration shall be 

administrated by the PACCC and the venue of Arbitration is France for Bill of Lading 

No. QSHIP68735. Hence, this Tribunal does not possess the jurisdiction to hear the 

claims brought under the Bill of Lading.  

                                                
3 Watkins v. Rymill [1883] 10 Q.B.D. 178. 

4 ARMOUR & CO., LTD. v. LEOPOLD WALFORD (LONDON), LTD. [1921] 8 Ll.L.Rep. 446. 
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[1.2] The timeline of all email correspondence has been after the Bills of Ladings were made 

5.   It is submitted that the fact scenario shows that there have been exchange of 

emails between the respondent and the claimant regarding the alleged damage to cargo 

and the delay of the ship carrying the goods.5  It might be sought to be relied by the 

claimant that the usage of the statement, ‘Note: As from 1 January 2022  we are trading 

on B/L Version 3.8’ points to a common intention of both parties to rely on B/L Version 

3.8 in all Bills of Lading.  

6.   However, this argument if made by the claimant would be erroneous given that 

the instances of email correspondence sought to be relied on have all been after 24th 

March 2021 (the last date of the shipping of goods through a Bill of Lading6). Thus, the 

timeline of the correspondence is after the Bills of Lading were made. Moreover, the 

nature of the statement in all emails,7 regarding use of B/L Version 3.8 from 1st January, 

2021 was in the form of a signature at the end of the email or in the form of a boilerplate 

statement and cannot be said to represent a common understanding of both respondent 

and claimants and consequently common intention in selecting a common arbitration 

tribunal for all Bills of Lading.  

 [1.3] Idea of One-stop Arbitration cannot be implied  

7.   It is submitted that a possible claim from the Claimant’s end could be that it was 

the implied intention of the party to have ‘One-Stop Arbitration’ i.e. bring all claims 

arising out of the relationship under one arbitration tribunal through the usage of B/L 

                                                
5 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 21,22, 25, 33. 

6 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 36. 

7 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 21,22, 25, 33. 
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Version 3.8 in all Bills of Lading. However, this implied intention is erroneous given that 

there is no evidence to show this implied intention. As stated above, the reliance of the 

email correspondence is erroneous given that the timeline of the email correspondence is 

only after the issuing of the Bills of Lading. Moreover, it has also been mentioned that 

the claimant did not object to the Bills of Lading when they were being issued. The terms 

of the Bills of Lading has been interpreted to be binding on the parties if there has been 

no objection from the parties8. Therefore, the intention of One-Stop Arbitration cannot be 

implied to be present in the present Bill of Ladings.  

 [1.4] Non-operation of PACCC does not warrant change of Tribunal 

8.   It is submitted in the client portal,9 of the PACCC that it is no longer operating 

due to COVID-19. This may be used as a probable contention from the Claimant’s end to 

urge that the tribunal should instead be the London Tribunal given the indefinite delay in 

the determination of claims by the Paris Tribunal. However, arbitration is creature of 

contract and the choice of the arbitration tribunal is based on the autonomy of the parties. 

Moreover, even the English Law has long unequivocally affirmed the parties’ autonomy 

to select the law governing the arbitration agreement.10 Since, the Paris tribunal has been 

chosen by both parties freely, therefore, it cannot be argued that the choice of arbitration 

tribunal should be subject to change merely because the PACCC is no longer operating 

given the COVID-19 pandemic. 

                                                
8 Watkins v. Rymill (1883) 10 Q.B.D. 178. ARMOUR & CO., LTD. v. LEOPOLD WALFORD (LONDON), LTD. 

(1921) 8 Ll.L.Rep. 446. 

9 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 104. 

10 ROBERT MERKIN, ARBITRATION LAW, ¶7.8 (Lloyd's Commercial Law Library 2007). 
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[2] THE RESPONDENT HAS NOT VIOLATED ITS OBLIGATION OF PROPERLY 

CARRYING CARGO 

9.   Pursuant to the Bill of Lading and Hague-Visby Rules, the respondent had the 

duty to carefully load, handle, stow keep, care for and discharge the cargo. Respondent 

also had the duty to exercise before and the beginning of the voyage due diligence to 

make the vessel seaworthy. The claimant claims breach of the two above-mentioned 

duties and hence breach of contract. The respondent denies the allegation of the breach of 

contract by the respondent.  

10.   In the present case, it is submitted that first, the respondent does not admit that 

cargo were in good order and condition for carriage and delivery upon their shipping 

[2.1]; secondly, the notice was not served within three days, which is prima-facie 

evidence of shipment of goods in good order and condition [2.2]; thirdly, even if cargo 

was in good order and condition for carriage and delivery, the damage caused was not 

due to lack of care in handling the cargo by the respondent [2.3].  

[2.1] The cargo was not in good order and condition for carriage.  

11.   The claimant has alleged that the respondent has breached the contract by the 

failing in his duty of delivering the Cargo in good order and condition as when shipped 

and thus, the Cargo was delivered damaged.11 The respondent does not admit that the 

Cargo was in good order and condition when delivered to the respondent for the purposes 

of delivering to the Melbourne Port. It may be contended by the claimant that the good 

order and condition of Cargo has been confirmed by the respondent on the bill of ladings.  

                                                
11 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 4. 
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12.   However, it is submitted that the apparent good order and condition as confirmed 

by carrier on the bill of lading is prima facie evidence only for total number of container 

or packages. The respondent in no way affirms to the good order and condition with 

respect to quantity, quality or condition of the goods within the containers as provided 

under Clause 14.1 and 14.2 of the terms and conditions mentioned in the bills of lading. 

Rather as provided under Clause 14.3 of the terms and conditions, it is the shipper who 

warrants to the respondent that the particulars provided under the bills of lading is 

correct, adequate and accurate. Therefore, it is submitted that the respondent does not 

admit that the goods were in good order prior to loading in the vessel. Since the goods 

were not in good order and condition prior to loading into the vessel, the respondent shall 

not be held liable for the breach of duty of transporting the cargo in good order and 

condition. 

13.   Further, the respondent was entitled but never obligated to inspect the goods at 

any time to determine the good order and conditions of the goods.12 Therefore, the 

obligation to ensure good order and condition before loading of the cargo can’t be 

attributed upon the respondent. It is submitted that neither the respondent was under any 

obligation to ensure nor did he ensure the good order and condition of cargo before 

loading of the Cargo. Therefore, the respondent has not breached any contractual 

obligation.      

[2.2] The notice was not served within three days. 

14.   Clause 9 of the terms and conditions provides that if loss or damage is not 

apparent, a notice of loss or damage shall be given in writing to the carrier or his agent 

                                                
12 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 45. 
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within three days of the removal of the goods. If such a notice is not provided to the 

carrier, it shall be treated as prima facie evidence of the delivery of the goods by the 

carrier as described within the bill. In present case, the shipper failed to serve such a 

notice within three days. Vessels containing cargo arrived at the port on 7 July 2021 and 

the containers were discharged on the same day.13 However, the notice was given to 

respondent through e-mail dated 12 July 2021.14 Therefore, it is submitted that the failure 

to serve notice within three days shall be treated as prima facie evidence for delivery of 

those goods as described in the bill of lading. However, it is submitted that this prima 

facie evidence is non-rebuttable, as will be shown in the following sections.    

[2.3] Damage to cargo during voyage was not due to breach of responsibility by respondent. 

15.   Assuming but not conceding that the cargo was in good order and condition for 

carriage and delivery upon their shipping, the damage caused to the cargo during voyage 

was not due to lack of care in handling the cargo by the respondent or lack of due 

diligence by respondent and hence, the respondent has not breached the contract. It is 

submitted that, firstly, tulip bulbs were in the advanced stage of cultivation [2.3.1]; 

secondly, packing of the champagne caused the damage [2.3.2]; thirdly, wine containers 

were punctured due to flexi fixings [2.3.3]; fourthly, the temperature to be maintained for 

pharma was not mentioned on the reverse side of bill of lading [2.3.4].   

                                                
13 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 72, 81, 91, and 100. 

14 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 34. 

. 
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[2.3.1] Tulips were in advanced stage of cultivation 

16.   Assuming but not conceding that the tulip bulbs were in good order and condition 

prior to loading into vessel and the damage is caused during the voyage, it is submitted 

that damage is not due to breach of duty by respondent. Firstly, the surveyors report for 

tulips indicates that the temperature was maintained all through the voyage and excessive 

temperature to accelerate the growth seems unlikely. Rather, the report indicates that 

there exists a possibility that the tulip bulbs were in the advanced stage of cultivation 

prior to shipping.15 Therefore, the respondent cannot be said to have breached the duty 

for the damage of bulbs if the bulbs were already in the advanced state of cultivation and 

the temperature was well maintained.  

17.   Secondly,  even if it is considered that the tulip bulbs were in good order and 

condition and not in advanced stage of cultivation, it is submitted that the damage has 

happened due to delay in shipment. The surveyors report indicates that even if the correct 

temperature is maintained, the sprouting of bulbs can happen over a span of 120 days. 

The surveyors have miscalculated the total period of voyage as 90 days. The total span of 

voyage was from 19 March, 2021 (vessel departed) to 7 July, 2021 (arrived at 

Melbourne) i.e., 110 days.16 Therefore, respondent contends that due to the delay at Suez 

Canal, there exists a possibility of tulip bulbs getting damaged even when temperature 

would have been correctly maintained through the voyage.  Further, it is submitted that 

even if the sole cause of the damage to the tulips is delay in shipment, clause 8.1 of the 

terms and conditions exempts carrier from liability of any direct or indirect or 

                                                
15 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 73. 

16 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 72. 
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consequential damage caused by delay. Therefore, respondent can’t be held liable owing 

to the delay in shipment.      

18.   Thirdly, even if it is accepted the bulbs were damaged due to the irregularity in 

the temperature during the voyage, it is submitted that the respondent did not have the 

duty to ensure the temperature of the containers. Clause 12 of the terms and conditions 

provides that unless a notice is provided on the reverse side of the bill of lading, the 

goods shall be carried in the ordinary container without any special protection. It is 

submitted that the claimant failed to provide any such notice and therefore, respondent 

did not have a duty to take any special measure towards the tulip bulbs.17 Hence, even if 

the bulbs are damaged due to excessive temperature during the voyage, the respondent 

cannot be held liable for breach of contract.  

 [2.3.2] Packing of champagne caused the damage 

19.   The surveyors’ report indicates that champagne has been affected by moisture and 

heat stress consequently causing popped and moulded corks and moulded product labels. 

Further, the damage has been largely caused because of the build of humidity within the 

container.18 It has listed damp and wet timbers, shrink wrapping and taping and painting 

the containers as contributing factors.19 It is submitted that the respondent had no role to 

play in any of the contributing factors. Firstly, the packing declaration indicates that the 

untreated timbers were used for packing by the shipper, Merve SA. Secondly, Merve SA 

                                                
17 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 35. 

18 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 91. 

19 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 92. 
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arranged for the packing of the product and placed into containers.20 Therefore, the 

shipper was responsible for fault in shrink wrapping and faulty packaging. Thirdly, the 

party who taped and painted over the container is still unknown.21 Since, the respondent 

did not contribute to the damage caused to the product in any manner, it should not be 

held liable for the breach of the contract.     

20.   Further, the report states that the damage could have been minimized if the 

product would have been shipped in the operating refrigerated containers and the 

humidity and temperature could have been regulated. However, the claimant requested 

the product to be shipped in ordinary containers, reflecting the lack of due diligence on its 

part. Hence, the respondent shall in no way be liable for the damage caused to 

champagne.        

[2.3.3] Wine container were punctured due to flexi fixings 

21.   It is submitted that the surveyors had been unable to verify that whether the flexis 

were correctly fitted to the containers. The report indicates that container and flexi fixings 

puncturing the flexi walls have been a contributing factor in the loss of wine. Further, 

report suggests that there exists a possibility that the puncture could be an outcome of the 

manner in which flexi was fitted in the container. It is submitted that since it was the 

shipper Corleone who had arranged for the Wines to be pumped into the containers and 

arranging the flexis, the respondent has not contributed to the loss of wine.22 Further, the 

surveyors could not inspect stow position, deck fixings and conditions of lashing of the 

                                                
20 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 90. 

21 IMLAM Procedural Order No. 2, page 2. 

22 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 80. 
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container, as they were refused the access to the vessel by the MFB.23 Thus, the damage 

caused to wine may not be attributed to the respondent. For these reasons, the respondent 

shall not be held liable for breach of the contract as the respondent has not breached any 

of its duty under the contract.  

22.  Further in the emails dated 16 August 202124 and 23 August 202125 (from 

Elizabeth to Persephone), the claimant informed the respondent regarding the damage to 

the cargo and intended to claim damages from them. However, the claimant only notified 

damage for products for bills of lading QSHIP16380, QSHIP77245, QSHIP68735 and 

that QSHIP18479 (Wine) was missing. From these two correspondences, it is evident that 

the claimant was aware that the containers were not punctured due to respondent’s fault. 

Hence, the damage caused to wine containers cannot be attributed to the respondent.  

[2.3.4] Temperature to be maintained for pharmas was not mentioned on Bill of Lading 

23.   The claimant has alleged that the pharmas were carried at cooler than the 

mandated temperature and defrosted subsequently, hence damaging the product. 

However, firstly, the surveyors report indicate that the surveyors could not assess the 

condition of the containers as they were de-hired before inspection and hence were 

unable to determine the extent of container malfunction, if any. Hence, the respondent 

may not be held liable for inherent malfunctioning of the containers. Secondly, even if it 

considered that the product has been damaged due to the fluctuation in temperature 

during the voyage, it is submitted that the respondent did not have the duty to ensure the 

                                                
23 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 81. 

24 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 25 

25 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 23 
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temperature of the containers. Clause 12 of the terms and conditions provides that unless 

a notice is provided on the reverse side of the bill of lading, the goods shall be carried in 

the ordinary container without any special protection. Claimant failed to provide any such 

notice and therefore, respondent did not have a duty to take any special measure towards 

the pharmas. Hence, even if the pharmas are damaged due to lower temperature during 

the voyage, the respondent cannot be held liable for breach of contract. 

 [3] RESPONDENT SHALL NOT BE HELD LIABLE FOR DAMAGES 

24.   Pursuant to the claimant’s allegation of breach of contract, claimant has claimed 

damages as compensation for the damaged cargo from respondent. In the present case, it 

is submitted that, firstly, the respondent has not breached the contract and hence shall not 

be liable for damages [3.1]; secondly, even if it is accepted that the respondent shall be 

liable for damages, there had been errors by respondent in claiming damages [3.2]; 

thirdly, the liability of respondent shall be limited [3.3]; fourthly, freight charges shall be 

payable by the claimant or alternatively the amount can be set-off against the claimed 

damages  [3.4]; lastly, the claimant shall have to pay the costs of arbitration [3.5]. 

[3.1] Respondent shall not be liable for payment of damages 

25.   The claimant has alleged the breach of contract by respondent and hence 

damages. It is submitted that the respondent shall not be held liable for the damages. 

Firstly, the respondent has previously shown that it cannot be held liable for the breach of 

contract. The party suffering losses is entitled to damages from the other party if that 

party is found guilty of breach of the contract.26 Since, in this case the respondent has not 

                                                
26 John F Wilson, Carriage of Goods by Sea (7edn, Pearson 2010) page 408-409. 



22th ANNUAL INTERNATIONAL MARITIME LAW ARBITRATION MOOT, 2022 | TEAM 10 

 

16 

breached the contract, the carrier shall not be liable to pay compensation for the damaged 

goods. 

26.    Secondly, Article IV 2(q) of the Hague-Visby Rules provides that the carrier shall 

not be liable for loss or damage arising from cause without the actual fault or privity of 

carrier. In order to claim the exemption from liability under this provision, it is essential 

to prove that the damage caused to the goods was not a consequence of carrier’s fault or 

neglect.27 In the present case, as mentioned in the report, tulip bulbs and pharmas were 

damaged due to inappropriate temperatures during voyage. It is submitted that the 

damage cannot be attributed to respondent as it was unaware of the temperatures to be 

maintained for the containers of tulip bulbs and pharmas during the voyage.  

27.   Further, the champagne is damaged due to mould as a consequence of wet timber 

and shrink wrapping. However, the carrier did not contribute to any of them and therefore 

did not have any fault in damage caused to the champagne. Similarly, the container of 

wine was punctured due to the fitting flexi which was done by shipper and hence, the 

carrier was not at fault. Therefore, it is submitted that the respondent shall not be liable 

for the damages. 

28.   Thirdly, it is a common law principle of law of contract that the damage shall be 

claimed only if the damage is not unreasonably remote or unexpected.28 As laid down in 

the case of Hadley v Baxendale,29 a party can be made liable only for the natural and 

normal loss that any reasonable man can expect. For the abnormal losses arising from the 

                                                
27 Goodwin, Ferreira & Co v Lamport & Holt, (1929) 34 LILR 192. 

28 John F Wilson, Carriage of Goods by Sea (7edn, Pearson, 2010) page 410.  

29 Hadley v Baxendale, [1854] EWHC J70 
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special circumstances, a party can only be made liable if the special circumstances were 

brought to the attention of the defaulter.30 However, in this case, the damages to the 

goods were caused by the special circumstances which were not brought to the attention 

of the respondent before the conclusion of the contract. The requirement of maintaining 

certain temperature for pharmas and tulips were never informed to the respondent.31 

Similarly, the respondent was informed neither about the manner of fixing flexi within 

the container nor about use of wet timber and shrink wrapping that generated moulds. 

These are to be only understood as special circumstances that caused damages and were 

never brought to the knowledge of the respondent, hence relieving it of any liability.32              

[3.2] Claimant has committed errors in calculation of damages 

29.   Assuming but not conceding that the respondent shall be held liable for damages 

caused, it is submitted that the respondent is not liable for the damages claimed. Firstly, 

the respondent shall not be liable for the amount of damages claimed for tulips[3.2.1]; 

secondly, the shipper has mis-stated the nature of good in the bill of lading of champagne 

and therefore, the respondent shall not be liable for any damage caused to champagne 

[3.2.2]; thirdly, the volume of loss of wine is inaccurate and therefore the respondent 

shall not be liable for the damages claimed [3.2.3]; fourthly, the claimant does not have 

any legal standing to claim damages for damage caused to pharmas [3.2.4].    

                                                
30 ibid.  

31 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 35, 38.  

32 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 36, 37. 
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[3.2.1] Respondent shall not be liable for the amount of damages claimed for tulips 

30.   The amount of damages claimed is GBP 712,960.00. It is submitted that the 

amount of damages claimed has been inappropriately calculated. While describing the 

damages in the points of claim the claimants describes the particulars as 800 trays of 

Darwin Hybrid Bulbs, 800 trays of Fosteriana Late Harvest Bulbs and 1200 trays of 

Single Bulbs. As per the Commercial Invoice No. 212121, the prices of the above-

mentioned tulip bulbs are as follows- 

a. Darwin Hybrid Bulbs (800 trays) is GBP 172, 392; 

b. Fosteriana Bulbs Late Harvest (800 trays) is GBP 148, 504; 

c. Single Bulbs (2400 trays) is GBP 392, 064. 

31.   The respondent submits that while calculating the damages, the price of 1200 

trays of single bulbs shall be included and not 2400 trays. Firstly, during the surveys by 

C. Stuffe & Co., 1200 trays of single bulbs could not be located at the warehouse when 

determining the extent of the damage caused those trays of the Tulip bulbs.  Hence, 

extent of damage to those bulbs in 1200 trays could not be evaluated. Therefore, the 

claimant cannot claim compensation for the damage caused to the missing 1200 trays of 

tulip bulbs. Secondly, even in the points of claims, the claimant themselves seek only 

damages only for 1200 trays of single bulbs33. 

32.   If the damages are calculated for the 1200 trays if single bulbs and not the 2400 

trays, the total damages shall be GBP 516, 928 as against GBP 712, 960. Therefore, it is 

submitted that there has been an apparent error in calculation of the damages and hence 

the respondent shall not be liable for the amount of damages claimed.     

                                                
33 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 5 
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[3.2.2] The good is misstated as Champagne in the bill of lading 

33.   Clause 5.1 of the terms and conditions provide that the carrier’s liability shall be 

governed by the Article 1-8 of the Hague Rules as a matter of a contract. It is submitted 

that as per Article IV (5) (h) of Hague-Visby rules, neither the carrier nor the ship shall 

be held liable for the damages caused to goods, if the nature or the value of the goods had 

been misstated by the shipper in the bill of lading.  However, in this case, the shipper has 

described the goods in Bill of Lading numbered QSHIP68735 as champagne when the 

goods did not originate from Champagne, France.34 This is misstatement of the nature of 

the goods in the bill of lading. Therefore, it is submitted that as per the rule referred 

above, the respondent shall not be held liable for the damage caused to the misstated 

cargo. 

34.   It is further submitted that the respondent contends that the respondent in no way 

is responsible for description of nature of goods. The carrier in no way affirms to the 

quantity, quality or condition of the goods within the containers as provided under Clause 

14.1 and 14.2 of the terms and conditions. Rather, as provided under Clause 14.3, it is the 

shipper who warrants to the carrier that the particulars provided under the bills of lading 

is correct, adequate and accurate. Lastly, the liability for misstatement can in no way be 

attributed to the respondent, as the respondent did not have the obligation to inspect the 

goods and determine the nature of the goods as mentioned in clause 13 of the terms and 

conditions.  

                                                
34 IMLAM Procedural Order No. 2, page 2. 
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35.   Therefore, it is contended that since the shipper is liable for the misstatement of 

nature of the goods in cargo Bill of Lading numbered QSHIP68735, and therefore, the 

carrier shall not be responsible for the damage caused to such goods.  

[3.2.3] The volume of loss of wine is incorrect.  

36.   It is submitted that the amount claimed for loss of wine as damages is EUR 17, 

392.62. The amount claimed is determined on the calculation of loss of wine of 2, 

412.291 litres. The amount of lost wine was measured through a volume meter which has 

not been calibrated since 1 January 2003. However, the volume meter requires to be 

calibrated every six months.35 Further, it has been accepted that the reliability of the 

instrument in terms of accuracy of the meter is affected by the calibration of the meter.36 

It is submitted that since there exists a possibility of the measurement being inaccurate, 

the amount claimed shall not be relied upon as accurate calculation of damages. 

Therefore, the respondent shall not be liable for the amount of damages claimed.    

[3.2.4] The claimant does not have legal standing to claim damages for Pharma 

37.   It is submitted that the claimant does not have a standing to claim the damages for 

the cargo of Pharma from the respondent. The bill of lading QSHIP77245 mentions the 

claimant merely as ‘notify party’ and not the ‘consignee’. The consignee for this cargo is 

Vaxon Pharma Pty Ltd. 

38.   As already mentioned under issue 1 that the laws of UK are applicable to the 

present case, the respondent has relied on COSGA for this submission. Section 2(1) of 

COSGA mentions the parties who are entitled to the rights under the shipping documents. 

                                                
35 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 82. 

36 IMLAM Procedural Order No. 2, page 2.  
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Such parties are (a) lawful holder of the bill of lading, (b) person who was not the party 

to the contract originally but to whom goods are delivered in accordance with the contract 

(c) a person to whom the delivery is made as per the undertaking in the ship’s delivery 

order. 

39.    For the purposes of clause (a), lawful holder of bills of lading is defined in 

Section 5 (2) of the Act.37 The section identifies the lawful holder as the party who is 

identified as the consignee or the person with the possession of the bill.38 Bill of lading 

identifies Vaxon Pharma Pty Ltd. as the consignee and therefore, NFI can’t be termed as 

a lawful holder. Further, for the purposes of clause (b) and (c), the goods were not 

delivered to NFI but to Vaxon Pharma Pty Ltd. as mentioned in the surveyors report for 

pharmas.   

40.   In addition, the position of law on this issue has been clarified in the case of 

Sevylor Shipping and Trading Corp v Altfadul Company for Foods, Fruits & 

Livestock & Another.39 In this case it was held that the carrier is liable to pay full 

damages if sued by: 

a. Receiver of the goods: A person who receives the damaged goods due to carrier’s 

breach of duty; or 

                                                
37 Section 5(2), Carriage of Goods by Sea Act, 1992. 

38 ibid. 

39 [2018] EWHC 629 (Comm) 
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b. Owner of the goods: A claimant can sue who did not receive the damaged goods 

but owned the goods when damaged due to carrier’s breach.40 

The test was laid down circumventing the principle of privity of contract, i.e. only a 

party to the contract may have title to sue for damages.41  However, in the present 

case, the claimant is neither the receiver nor the owner of the goods.     

32.  Therefore, it is submitted that the respondent shall not be liable to pay the 

damages as claimed by the claimant.   

 [3.3] Respondent’s liability shall be limited 

41.   Assuming, but not conceding, that damage was caused due to fault of the 

respondent and is liable for the damages, it is submitted that the respondent has limited 

liability.  Article IV 5 (a) of the Hague-Visby rules provide that neither the carrier nor the 

ship shall be liable for any loss or damage in relation to goods for more than or 

equivalent to 666.67 units of account per package, unless the value and nature of the 

goods have been declared in the bill of lading. In this case, the value of the goods is not 

provided by the shipper in the bills of lading.42 Therefore, it is contended that the liability 

if imposed on the respondent shall be calculated 666.67 units of accounts per package as 

against the present claim of damages i.e., complete value of the cargo damaged.  

                                                
40 Sevylor Shipping and Trading Corp v Altfadul Company for Foods, Fruits & Livestock & Another, 

[2018] EWHC 629 (Comm)  

41 Ian Wood, ‘Think Recoveries: Title to sue in cargo recovery claims’ (Clyde&Co, 4 November 2020) 

<https://www.clydeco.com/en/insights/2020/10/think-recoveries-title-to-sue-cargo-claims> accessed 24 March 

2022. 

42 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 35-38.  
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[3.4] Freight charges and set-off against the claimed damages 

42.   Clause 16.1 entitles the carrier for the freight charge by the merchant/shipper. It is 

submitted that in this case the claimant has not yet paid the freight charges of USD 514, 

500 to the respondent. Further, clause 15.2 of the terms and conditions casts an obligation 

on the merchant to indemnify the carrier against all the expenses or loss that arises in 

connection to the goods for which carrier is not responsible. Similarly in this case, when 

an unknown substance was found to be leaking from container PWTO593804, the 

respondent reported the same to Melbourne Fire Brigade for investigation.43 The 

respondent suffered costs of AUD 105, 925.00. It is submitted that since the respondent 

was not responsible for these set of events, the costs shall be payable by the claimant.   

43.   Claimant denies the allegation that it has not paid the freight charges to the 

respondent. However, the claimant does not have any proof of payment for the freight 

charges. Clause 16.7 of the terms and conditions provides that in case of absence of 

evidence of payment, the merchant shall remain responsible for such payment. 

44.   Claimant has further alleged for return of payment of freight charges on account 

of damage to goods.44  However, clause 16.2 of the terms and conditions provides that the 

freight charges are non-refundable in any case.45  Therefore, it is submitted that the 

claimant shall be liable to pay the freight charges to the respondent and shall be denied 

from claiming refund of the same on account of damage to the goods.    

                                                
43 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 10. 

44 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 6. 

45 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 47. 
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45.   Assuming but not conceding that the respondent is liable for the damages to be 

paid to the claimant, it is submitted that there shall be a set-off for the 666.67 of the value 

of the goods damaged against the freight charges combined with the expenses incurred 

for the inspection by Melbourne Fire Brigade to be paid by the claimant.    

 [3.5]Claimant shall pay for costs of arbitration 

46.   Clause 16.6 entitles carrier for the interests on due costs and attorney’s fees, in 

case the shipper/merchant fails in paying the freight.46 In the present case too, the shipper 

has failed in paying the due freight charges.  Therefore, it is submitted that the claimant 

shall be liable to pay respondent the interests on the due payment as well the costs 

incurred as attorney’s fees in this process of arbitration.  

 

 

 

 

 

 

 

 

                                                
46 Consolidated IMLAM Moot Scenario 2022 v3 9.3.22, page 47. 
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PRAYER 

In light of the above submissions, the claimant requests the tribunal to declare that: 

1. This Arbitral Tribunal does not have jurisdiction in relation to the dispute in question. 

2. The Respondent is not liable for contractual violations in light of the damage caused to 

the Goods i.e. Tulip Bulbs, Wine, Champagne and Pharmaceuticals. 

3. The Claimant is liable to pay any damages in the form of Freight and MFB call out 

4. The Claimant is liable to pay interest on the amounts which Claimant is ordered to 

compensate Respondent at such rates and for such periods to be determined by the 

arbitral tribunal as well as all costs of the arbitration, including Respondent’s 

representatives’ costs and expenses. 

Hence, the reliefs requested by the Respondent are that, 

1. The Claimant is ordered to pay the following amounts: 

i. USD 514, 500.00 (ii) AUD 105, 925.00 

2. The Claimant is ordered to pay interest on the amounts which Claimant is ordered to 

compensate Respondent, at such rates and for such periods to be determined by the 

arbitral tribunal. 

3. The Claimant is further ordered to pay all costs of the arbitration, including 

Respondent’s representatives’ costs and expenses.  
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