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STATEMENT OF FACTS 

The Parties 

The Claimant is Nextport Forwarders International Pty Ltd (‘NFI’) incorporated in United 

Kingdom, which is engaged in the business of Freight Forwarding. The Respondent is Q 

Shipping Ltd (‘Q Shipping’), also incorporated in United Kingdom, is a global Carrier.  The 

parties are engaged in a contract for carriage of goods evidenced by the Bills of Lading.  

Contract of Carriage evidenced by the Bills of Lading (‘B/L’) 

Chin Up Tulips Ltd, Vaxoff Pharma GMBH, Merve Clicquot S.A. and Corleone Wines S.p.A 

are the Shippers for the purpose of the Bills of Lading. The Shippers engaged NFI to arrange 

their respective shipment of the Cargo to Melbourne, Australia. 

Bills of Lading  numbered QSHIP16380, QSHIP77245, QSHIP68735, QSHIP18479, were 

issued by the Respondent, for the carriage of 5,600 trays of tulip bulbs (“Tulips”), ClapHeat 

muscular and anti-inflammatory treatment products (“Pharmas”), 7,700 cases of various 

reserves of Clicquot Champagne (“Champagne”) and 7 x 20’ Flexitank Containers filled with 

5 varieties of Bulk Wines (“Wines”) respectively to the Claimant on the following respective 

dates – 15th March 2021, 20th March 2021, 22nd March 2021, and 24th March 2021.  

Delay and Damage of the cargo due to reasons beyond the control of Respondents 

At the time of loading the Cargo, the Vessel was estimated to arrive at Melbourne, Australia 

on 27 April 2021 which got delayed to 7 July 2021 due to blockage in the Suez Canal.  

Each of the Tulips, Pharmas, Champagne, and Wines (together, Cargo) were in good order 

and condition for carriage and delivery upon their shipping. However, on arrival most of the 

cargo was damaged.    

Cause of Damage assessed by C. Stuffe & Co.   
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Upon inspection of the cargo by C. Stuffe & Co., an independent surveyor, the following 

reports were received.  

a. It was pointed out that some of the Tulip bulbs were already in an advance stage of 

cultivation prior to its shipment. Furthermore, there is no evidence to suggest that the 

Tulips Bulbs have gone through any adverse conditions during the voyage which has 

accelerated its cultivation.  

b. The surveyor was unable to survey the Pharma container and therefore was not able to 

confirm the whether there was a malfunction in it.  

c. The Champagne was carried in containers that went to atmospheric changes during the 

transit causing its damage. 

d. The Wine was transported in Flexi Containers which got punctured causing discharge 

of Wines. However, the surveyor expresses uncertainty of the incident leading to the 

puncture of the container. 

Notice of Arbitration 

On 1st October 2021, the Claimant issued a notice of arbitration to the Respondent seeking 

damages for all the losses along with the Freight and the Landing costs. The Respondent cross-

claimed an indemnity for carriage of cargo and costs for MFB’s attendance and the halting of 

stevedore operations.    
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PART I: JURISDICTION 

The Respondent submits that this tribunal has jurisdiction to hear the merits of the disputes 

because (A) this tribunal has the power to rule on its own jurisdiction. Further the tribunal does 

not have jurisdiction to determine the Claimant’s claim in relation to B/L QSHIP68735 since 

(B) the Parties are subject to the Arbitration Clause of V.3.7. 

 

(A) This tribunal is competent to rule on its own jurisdiction. 

1. It is submitted that this tribunal is competent to rule on its own substantive jurisdiction by 

virtue of section 30(1) of the Arbitration Act 1996, which codified the principle of Kompetenz-

Kompetenz. 

(B) The Parties are subject to the Arbitration Clause of V.3.7. 

2. The Respondent argues that this tribunal does not have the jurisdiction to hear the dispute with 

respect to B/L QSHIP68735 for the consignment of Pharma because the Arbitration Clause of 

V.3.7 is applicable. The Arbitration Clause states that any dispute relating to the B/Ls shall be 

settled by arbitration and administered by the Paris Arbitration Centre for Cargo Claim 

(PACCC). It is submitted that the Arbitration Clause satisfies the formality requirement 

imposed by Sections 5 and 6 of the Arbitration Act, 1996. Therefore, it is a valid arbitration 

agreement. 

3. The basis to exercise the discretion to accept or refuse a jurisdiction cl is on the criterion of 

"reasonableness"1 mere inconvenience or additional expense is not the test of 

unreasonableness.2 Just because the PACCC is shut down, it cannot be considered as a reason 

to not arbitrate there, since it leads to mere inconvenience for the Claimant.  

                                                 
1
 William Tetley, Marine Cargo Claims (4th edn, Intl Shipping Pubns) 792. 

2
 Muller v Swedish American Lines Ltd [1955] AMC 1687. 
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4. The Arbitration Clause provides that disputes should be resolved by arbitration and 

administered by the PACCC. Further, the Claimant’s objection to the validity of the Arbitration 

Clause was never communicated to the Respondents. In any event, the Claimant did not take 

the opportunity to object to the Arbitration Clause when the B/L QSHIP168735 printed with 

V. 3.7 was issued on 22 March, 2021.  

 

PART II: LIABILITY FOR DAMAGE TO CARGO  

1.  SUBMISSIONS ON THE CONSIGNMENT OF TULIPS. 

The Respondent submits that it is not liable for damage to goods since (A) The Respondent is 

not in breach of the Hague Rules (B) the Respondent is covered by the exemption clause of the 

Agreement and (C) the Respondent is covered by the exceptions provided under Article IV (2) 

of the Hague Rules. 

 

(A) The Respondents are not in breach of the Hague Rules. 

(i) Respondent has carried out due diligence. 

5. It is pertinent to note that the Pre-Trip Inspection (PTI) was carried out before the voyage3 and 

the containers were checked twice daily.4 Had there been any fault in the temperature 

equipment the Respondent would have rectified the same. 

(ii) There has been no temperature fluctuation at all. 

6. The Claimant alleges and the Respondent denies that the cause of damage to cargo is due to 

the temperature fluctuation. It is the Respondent’s position that the damages cannot be linked 

to the temperature discrepancy. Indeed, in order to recover its loss, the owner must consider 

                                                 
3
 Point 4, Procedural Order No. 2. 

4
 Point 10, Procedural Order No. 2. 
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who packed the goods into the containers, what surveys and inspections took place, and where 

did the actual fault occur which caused the loss.5 

According to the inspection conducted,6 it was unlikely for any temperature discrepancy to 

cause the damage since the Temptale data loggers showed that the temperature was intact 

throughout the voyage.7 Further, there was no evidence to suggest any adverse conditions 

during the voyage to be the cause of damage.8  

(B) The Respondents are covered by the exceptions provided under Contract.  

7. Arguendo, the Respondent is held liable, pursuant to Cl 11.2 (d) of the Agreement the 

Respondent is exempted from liability for loss of or damage to the contents due to any the 

incorrect setting of any thermostatic, ventilation, or other special controls thereof. The special 

controls include the temperature equipment. Had there been an incorrect setting of the 

temperature, this unsuitability or defective condition could have been apparent upon reasonable 

inspection by the Merchant at or prior to the time the Container was packed.9 

8. Further, Cl 12.4 of the Agreement relieves the Respondent from any liability arising from any 

apparatus of the container provided due diligence is exercised before and at the beginning of 

the carriage by the Carrier.10 As established before the Respondent has exercised due 

diligence.(C) The Respondents are covered by the exceptions provided under Article IV (2)(m) 

of the Hague Rules. 

9. The Claimant has relied on Article III(2) of the Hague Rules to assert that the Respondent is 

liable for damage to the Cargo.11 However, the aforesaid Article is subject to the exemptions 

within Article IV(2) of the Hague Rules. If the cause of the damage falls within the exemptions, 

                                                 
5
 W. D. Angus,’Legal Implications of the Container Revolution’ [1968] 14 McGill LJ, 402. 

6
 C. Stuffe & Co. Survey Report dated 20 July 2021.  

7
 C. Stuffe & Co. Survey Report dated 20 July 2021, para 5. 

8
 C. Stuffe & Co. Survey Report dated 20 July 2021, para 6. 

9 Clause 11.2 (d) of the Agreement. 
10

 Clause 12.4, Terms and Conditions, Consolidated Moot Scenario, p 34. 
11

 Point 13, Points of Claim, Consolidated Moot Scenario, p 3. 
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the shipowner shall be free from all liabilities.12 The Respondent submits that the damage to 

the Tulips was caused by the inherent vice of the Tulips which falls under the exemptions 

contained within the Article. 

10. Article IV (1) of the Hague Rules provide that liability of the shipowner will only be held if a 

causal link between the absence of due diligence, and the damages the cargo owner complains 

of is demonstrated. Thus, the onus of proof to demonstrate a correspondence with losses relies 

on the person who alleges them.13 In order to rely on this exception, the Carrier must 

demonstrate that the act of default complained of is a proximate cause of the alleged damage.14 

The Respondent submits that the effective cause of the damage was the inherent vice of the 

Tulips and not the Respondent’s own negligence.15 Inherent vice has been defined to mean an 

inability borne of the very nature of the particular good to overcome the ordinary incidents of 

the voyage regardless of the exercise of all due diligence necessary for the care of the goods.16 

Since the Respondents have established that the container was in a good condition, the only 

possible cause of the damage was the inherent vice of the Tulips.17 

 

2. SUBMISSIONS ON THE CONSIGNMENT OF PHARMA. 

The Respondent submits that the Claimant has no standing to bring a claim in relation to B/L 

QSHIP77245 since (A) they are not a party to the contract contained in the B/L under common 

law and (B) Claimants are not the lawful holders of the B/L under COGSA. Further the 

Respondent argues that it has not violated the Hague Rules because (C) the Respondent acted 

                                                 
12

 Great China Metal Industries Co. Ltd. v Malaysian International Shipping Corp. Bhd. (The Bunga Seroja) 

[1999] 1 Lloyd's Rep. 512, p. 516. 
13

 Shipping Corporation of India Limited v Gamlen Chemical Co. Australasia Pty. Ltd [1980] HCA 51. 
14

 Kamilla HanPeter Eckhoff KG v AC Oerssleff’s EFTF A/B (The Kamilla) [2006] EWHC 509 2 Lloyd’s Rep 

238 (Comm). 
15

 Volcafe Ltd & Others v Compania Sud Americana De Vapores Sa [2018] UKSC 61. 
16

 Indira Carr and Peter Stone, International Trade Law (6th edn, Routledge 2017).  
17 Hunt v Australasian United Steam Navigation Company Ltd [1919] FJSC 1; [1919] 2 FLR 72. 
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with due diligence and took reasonable care throughout the voyage. Furthermore, if the tribunal 

finds that the Respondent has breached the Hague Rules, (D) the Agreement limits the 

Respondent’s liability and (E) the Respondent is entitled to rely on the exemptions in Article 

IV(2) of the Hague Rules. 

(A) That the Claimants are not a party to the contract at Common Law. 

11. The Respondent submits that the Claimant does not have the title to claim damages as the 

Claimant was neither the Consignee nor the Merchant for the purpose of B/L QSHIP77245 as 

seen in the bill itself.18 The Claimant for the purposes of B/L QSHIP77245 was merely the 

Notify party. Hence according to the Scruttons Ltd v Midland Silicones19 relying on the privity 

of contract, it can neither sue nor be sued. 

12. The Court of Appeal has also made clear multiple times that a real (rather than fictitious) 

contract must be implied even under the doctrine of Brandt v. Liverpool,20 which provides for 

an implied contract. It has been emphasised that the courts will not artificially extend the 

doctrine to reach a commercially just solution.21 Furthermore for an implied contract to exist 

the primary qualification of producing a B/L in order to receive the delivery of goods.22 As for 

the facts of the current case there is no evidence to prove that the Claimants were truly the 

holders of the B/L or that they were the receivers of the cargo at the port of discharge let alone 

that they presented the B/L while delivery. The tribunal cannot rely on merely the facts that 

positively point in favour of an implied contract, without taking into account those which 

negatively point against one.23 Due to the ambiguity of the facts the above (negative facts) 

cannot be ruled out.  

                                                 
18

 Bill of lading No. QHIP77245, Consolidated Moot Scenario p 38.  
19

 Scruttons Ltd v Midland Silicones Ltd [1962] A.C. 446 

20
 Brandt v Liverpool [1924] 1 KB 575. 

21
 Paul Todd, Principles of The Carriage of Goods by Sea (1st edn Routledge 2016). 

22
 Brandt & Co. And F. W. Vogel & Co. v River Plate Steam Navigation Company, Ltd. [1923] 17 LLR 142.  

23 Mitsui & Co. Ltd. v Novorossiysk Shipping Co. (The Gudermes) [1993] 1 Lloyd's Rep 311, (CA). 
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13. Furthermore, the second question of the two fold test as laid down in The Aramis24 is whether 

the conduct of the ship’s agent in accepting the B/L or the conduct of the master in agreeing to 

give delivery or in giving delivery would be reasonably understood by the B/L holder as an 

acceptance of his offer; this question, as laid down by Lord Justice Bingham, cannot be 

answered in ‘it might’ as then it would be contrary to principle to countenance in the 

implication of a contract from the conduct if the conduct relied upon is no more consistent with 

an intention not to contract.  

14. Further, the decision in Brandt v. Liverpool25 was supported by the presence of consideration 

by way of the payment of freight (and other charges) by the receiver of the cargo. In the instant 

dispute, no consideration can be followed as the freight has not been paid by the receiver.  

15. Keeping in mind the aforementioned reasons, that are the vagueness of the facts and these facts 

failing to appropriately apply the tests and thresholds, the Respondent concludes that such a 

contract can not be implied between the Parties. Hence Claimant has no title to sue under an 

implied contract as the doctrine of Brandt v. Liverpool26 cannot be established.  

(B) Claimants are not the lawful holders of the B/L under COGSA.     

16. The Claimants do not have the right of suit in contract under the COGSA 199227. In the instant 

dispute, the contract between the Shipper and the Respondents is contained in and evidenced 

by the B/Ls. COGSA 199228 allows third party holders of the B/L to sue the carrier upon it.  

17. It is well settled mere physical possession of a B/L is not by itself constitutive of the status of 

a lawful holder.29 A person holding the goods on behalf of another is not said to be ‘in 

possession’ for the purposes of the COGSA.  

                                                 
24

 The Aramis [1989] 1 Lloyd’s Rep. 213. 
25

 Brandt v Liverpool [1924] 1 KB 575. 
26

 ibid 
27

 Carriage of Goods by Sea Act 1992, s 2(1). 
28

 Carriage of Goods by Sea Act 1992, s 2(1). 
29

 Primetrade AG v Ythan Ltd (The Ythan)  [2005] EWHC 2399 (Comm); [2006] 1 Lloyd’s Rep 457 [77]; 

Glencore v Cherry (The Cherry) [2002] SGHC 68, [2003] 1 SLR. 
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18. Hence even if the Claimants were in possession of the B/L they were not the lawful holders, 

despite having physical custody of the bill30; they did so only as agents of the Named Consignee 

and not as principals on their own account.31 This can be evidenced by the term stated on the 

face of the bill of lading - ‘C/- NFI P/L’, which explains that the Claimants took delivery or 

were in possession of the B/L merely as agents of Vaxon Pharma.  

(C) The Respondent has not breached Article III (2) of Hague Rules 

19. The Respondent acted with due diligence and took reasonable care throughout the voyage. Pre-

Trip Inspections (PTI) were carried out, which included checking the machinery of reefer 

containers, indicating that they were working normally.32 Further, the Respondent complies 

with the prudent owner test,33 which deals with the question “Would a prudent shipowner, if 

he had known of the defect, have sent the ship to sea in that condition?”34 where it would 

require them that the defective container be made good before the vessel is set to sea, however, 

the containers were operating perfectly normal in the first place35 and hence the Respondent 

sent the vessel to sea. During the voyage, the containers were checked twice daily including 

the operating machinery of the reefer containers36 indicating an act of care for the cargo during 

the voyage as well.  

(D) The exemption clause of the Agreement limits the Respondent’s liability.  

20. Cl 12.4 does not hold the Carrier liable for any latent defect, defrosting, etc of the container 

provided due diligence is exercised by the carrier to maintain the container in an efficient state. 

As established before37 the Respondent has exercised due diligence. 

                                                 
30

 Leigh and Sillivan Ltd. v Aliakmon Shipping Co. Ltd. (The Aliakmon) [1983] 1 Lloyd’s Law Rep. p 203, 208. 
31

 Paul Todd, Principles of Carriage of Goods by Sea (1st edn, Routledge 2016) 278. 
32

 Point 4, Procedural Order No. 2. 
33 M. D. C., Ltd. v. N.V. Zeevaart Maatschappij [1962] 1 Lloyd's Rep. 180;  McFadden v Blue Star Line [1905] 1 KB 

697, 706. 
34

 ibid, at p. 186; McFadden v. Blue Star Line [1905] 1 K.B. 697; Carver on Carriage by Sea.  
35 Point 4, Procedural Order No. 2. 
36

 Point 10, Procedural Order No. 2.  
37

 Para 19 of Memoranda  
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(E) The Respondent is entitled to rely on the exemptions in Article IV(2) of the Hague 

Rules. 

21. The Respondent does not accept that it breached Article III(2) of the Hague Rules causing 

damage to cargo. However, even if this tribunal finds that it did breach the Article, the 

Respondent argues that it is entitled to rely on three exemptions under Article IV(2) of the 

Hague Rules because the loss of or damage to the cargo arose or resulted from: (i) Act, neglect, 

or default of the master, mariner, pilot, or the servants of the carrier…in the management of 

the ship,38 (ii) Latent defects not discoverable by due diligence39 and (iii) Act or omission of 

the shipper or owner of the goods, his agent or representative.40 

(i) Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier…in the 

management of the ship. 

22. The Respondent is entitled to take the defence under Article IV(2)(a) of the Hague Rules since 

it is the act of the servant or master with respect to the “management of the ship” that has 

caused the damage. The containers were provided by the Carrier and is considered to be a part 

of the ship41 and hence any act towards the management of the container will be considered as 

management of the ship and not merely cargo.42 Mismanagement of the same was 

mismanagement of the ship and therefore the Carrier is allowed to benefit from the 

exemption.43 

(ii) Latent defects not discoverable by due diligence. 

23. Article IV(2)(p) of the Hague Rules exempts shipowners from liability for “latent defects” not 

discoverable by due diligence. The defence only applies to a defect in the ship, and not in the 

                                                 
38

 Art IV (2)(a) of the Hague Rules 
39

 Art IV (2)(p) of the Hague Rules 
40

 Art IV (2)(i) of the Hague Rules 
41

 William Tetley, Marine Cargo Claims (3rd edn, Intl Shipping Pubns 1988) 489,499; see Houlden v. S.S. 

Red Jacket [1977] AMC p 1382, 1401. 
42

 Rowson v Atlantic Transport Co. [1903] 2 K.B. 666 (CA). 
43

 ibid. 
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cargo.44 Therefore, in order for the latent defect defence to become a possibility the container 

must be considered to be a part of the ship, and since the containers were provided by the 

carrier,45 it is considered to be a part of the ship.46  

24. As established above, the Respondent has carried out due diligence as required.47 Hence, in 

spite of exercising due diligence, no such defect regarding the temperature equipment was 

discovered. 

(iii) Act or omission of the shipper or owner of the goods, his agent or representative. 

25. Article IV(2)(i) of the Hague Rules deals with limitation to liability in cases where the damage 

is caused due to the act or omission of the shipper or owner of the goods, his agent or 

representative.48 In the instant case, it is the actions of the Shipper of failing to mention the 

requisite temperature of the reefer container that led to the cause of damage. Had this 

information been provided, the Respondent would have been able to take requisite steps to 

avoid the damage.  

 

3. SUBMISSIONS ON THE CONSIGNMENT OF CHAMPAGNE. 

The Respondent cannot be held liable for damage since (A) the cause of damage was due to 

improper packaging by the shipper (B) the Respondent has not breached the Hague Rules and 

(C) the Respondent is exempted from liability under Hague Rules and (D) the Respondent is 

covered by the exemption clause of the Agreement. Further, (E) the Respondent is not liable 

to indemnify the Claimant for any loss since there is misdescription. 

                                                 
44 Hague Rules 1924, art 4(2)(m). 
45 Point 4, Procedural Order No. 2. 
46 William Tetley, Marine Cargo Claims (3rd edn, Intl Shipping Pubns 1988) 489,499; see Houlden 

v. S.S. Red Jacket [1977] AMC p 1382, 1401. 
47

 Para 18 of the memorandum  
48

 Hague Rules 1924, art(IV)(2)(i). 
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(A) The cause of damage was due to improper packaging by the shipper. 

26. The packing of the cargo was done by Merve SA, the Shipper49 Firstly, it is pertinent to note 

that timber was used in the packing.50 Timber packing is prone to moisture and condensation 

if ventilation is not provided adequately.51 Due to this, all the euro pallets suffered heavy 

moulding.52 Had it not been for the timber packing, there would not have been any moisture 

build up. Secondly, the shrink wrapping of the cases retained the heat and led to condensation 

inside the shrink wrapping.53 Additionally there was no evidence of impact or puncture in the 

container.54 Since, the party who taped and painted over the vents is unknown, it cannot be 

attributable to the Respondent.55  

(B) The Respondent has not breached the Hague Rules.  

(i) No breach of Article III (1)of the Hague Rules. 

27. A carrier cannot be held responsible for breach of Article III(1) of the Hague Rules i.e. 

unseaworthiness of its vessel resulting from a shipper’s misconduct of which it, the carrier, has 

not been put on notice.56 The reason is that it is usually the shipper that is expected to give 

appropriate instructions and to determine the type of container57 The Respondent provided the 

Shipper with general purpose containers as indicated in the B/L. Customarily, goods of such 

nature are shipped in operating refrigerated containers since they help regulate the temperature 

and humidity.58 The Respondent was merely acting upon the instructions of the Shipper and 

cannot be held liable for the same.  

                                                 
49

 Para 3, C. Stuffe & Co. Survey Report dated 21 July 2021. 
50

 Packing Declaration dated 20 March 2021, Consolidated Moot Scenario p 86. 
51

 Leigh and Sillivan Ltd. v Aliakmon Shipping Co. Ltd. (The Aliakmon) [1983] 1 Lloyd’s Law Rep. 203, p. 208. 
52

 Para 4, C. Stuffe & Co. Survey Report dated 21 July 2021. 
53

 Para 5, C. Stuffe & Co. Survey Report dated 21 July 2021. 
54

 Para 4, C. Stuffe & Co. Survey Report dated 21 July 2021. 
55

 Point 8, Procedural Order No. 2.  
56

 Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd [1961] (HL) (Radcliffe J) p 82, 863. 
57

 Von Ziegler, A. Haftungsgrundlage im internationalen Seefrachtrecht [Liability Basis in International 

Maritime Law] (2002) p. 102; Ilian Djadjev, The Obligations of the Carrier Regarding the Cargo (Springer 2017). 
58

 C.Stuffe & Co. Survey Report dated 21 July 2021, para 6. 
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(ii) No breach of Article III(2) of the Hague Rules 

28. Article III(2) of Hague Rules imposes a duty on the carrier to properly and carefully keep, take 

care and carry the cargo.59 If the carrier can show that the loss or damage to the cargo occurred 

without any breach of his duty of care inherent under the above provision, he is not required to 

rely on any exception.60  

29. "Properly" in the Article does not impose an obligation to achieve a particular outcome, but to 

load, carry and discharge "in accordance with a sound system”.61 This sound system does not 

require to take into account all weaknesses and idiosyncrasies pertaining to a particular cargo, 

but to reflect general practices of the voyage.62 Therefore, in the instant case, to establish a 

sound system, the Respondent need not take care of the faulty packaging of the cargo and 

reflected the general practices of checking the containers twice a day.63  

(C) The Respondent is exempted from liability under Hague Rules. 

 (i) Act or omission of the shipper or owner of the goods, his agent or representative  

30. Article IV(2)(i) of the Hague Rules deals with limitation to liability in cases where the damage 

is caused due to the act or omission of the shipper or owner of the goods, his agent or 

representative.64 In the instant case, it is the actions of the Shipper of failing to mention the 

customarily accepted type of container i.e. reefer container in the B/L, which led to the damage. 

The Respondent was merely following the instructions and acted upon the information given 

by the Shipper, for which the Respondent cannot be held liable.65 

(ii) Insufficiency of packing 

                                                 
59

 Hague Rules 1924, art III(2).   
60

 Volcafe Ltd. v Compania Sud Americana De Vapores SA [2018] UKSC 61. 
61

 Pyrene Co. Ltd. v Scindia Navigation Co. Ltd. [1954] 2 QB 402; G.H. Renton & Co. Ltd. v Palmyra Trading 

Corporation of Panama [1956] 2 Lloyd‟s Rep. 379. 
62

 Albacora S.R.L. v Westcott & Laurance Line Ltd. [1966] 2 Lloyd’s Rep. 53. 
63

 Point 10, Procedural Order No. 2. 
64

 Hague Rules, 1924, art IV(2)(i). 
65

 Ismail v Polish Ocean Lines [1977] 2 Lloyd's Rep, 134. 



                 Memorandum for Respondent                                               Team 09 

14 

31. Article IV(2)(n) of the Hague Rules limits the liability of the Respondent in cases where there 

has been insufficient packing of the goods. This exception has reference to the packing of the 

particular goods in respect of which or to which loss or damage arises.66 In Silver v Ocean 

Steamship Co,67 it was held that goods shall be deemed insufficiently packed if they cannot 

bear the likely manoeuvres which such goods are likely to undergo in the course of the voyage. 

The goods were packed by Merve SA, the Shipper68 and it is evident from the survey report 

that the packaging has led to damage of the goods.69 Further, the Respondent could exempt 

himself from liability if he could prove that the loss or damage resulted from the fault or 

negligence of the shipper in packing the cargo.70  

(D) the Respondent is covered by the exemption Cl of the Agreement. 

32. The Respondent is exempted from liability under Cl 11.2 (c) of the Agreement regarding the 

unsuitability or defective condition of the Container. Arguendo, the container was not suitable 

for the contracted cargo, the Carrier cannot be held liable for loss of or damage to the contents 

of it. 

(E) The Respondent is not liable to indemnify the Claimant for any loss since there is 

misdescription. 

(i) The cargo is misdescribed on the face of the B/L by the Shipper. 

33. As per Article III(5) of Hague Rules the shipper will be deemed to have guaranteed to the 

carrier the accuracy of his statements at the time of shipment. A basic and implied requirement 

is that the B/L as presented shall relate to goods actually shipped and that they shall not contain 

                                                 
66

 Goodwin, Ferreira & Co. Ltd., and others v. Lamport & Holt, Ltd., 34 Lloyd’s Law Rep.192.  
67

 Silver v Ocean Steamship Co [1930] 1 KB 416. 
68

 Para 3, C.Stuffe & Co. Survey Report dated 21 July 2021. 
69

 Para 5, C.Stuffe & Co. Survey Report dated 21 July 2021. 
70

 Jindal Iron and Steel Co. Ltd. and Others v Islamic Solidarity Shipping Co. Jordan Inc., (The Jordan II) [2005] 

1 Lloyd's Rep. 57. Renton (G. H.) & Co. v. Palmyra Trading Corporation (The Caspiana), [1956] 2 Lloyd's Rep. 

379; [1957] A.C. 149. 
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a misdescription of the goods which is known to be incorrect.71 

34. The name ‘Champagne’ can only be used on a label if the grapes and the wines produced, 

under strict controls, in the French region that bears the name Champagne.72 The Shipper 

‘Merve Clicquot S.A’s production line is located in Hughesville, France73 which is not in the 

Champagne region of France.74 Hence, the Shipper has misdescribed the particulars of the 

goods as “Champagne''. Further, none of the other documents such as the packing list, 

commercial invoice or customs document  describe the goods as “Champagne” but the B/L, 

indicating an act of fault on the shipper's side.  

(ii) Breach of warranty under Cl 14.3 of the Agreement. 

35. The Shipper has failed to provide correct information about the goods in the bill of lading with 

respect to the description of the goods75, leading to breach of Cl 14.3 of the Agreement.  

(iii)Respondent is entitled to indemnity due to misdescription under Cl 15.2 of the 

Agreement. 

36. Cl 15.2 of the Agreement  holds the Merchant liable to indemnify the Carrier against all loss, 

damage, attorney fees, arising from breach of any warranties in Cl 14.3. The Claimant is the 

Merchant76 and the Consignee77, within the meaning of the Agreement for the purposes of the 

B/L QSHIP68735. 

 

                                                 
71

 Nolisement v Bunge & Born [1917] 1 K.B. 160; Boukadoura Maritime Corporation v Societe Anonyme 

Marocaine De L’industrie Et Du Raffinage 1 Lloyd’s Rep. 393, 399. 
72

‘From Vine to Wine’ (Champagne Bureau, USA) <https://www.champagne.fr/en/from-vine-to-wine/what-is-

champagne-wine/champagne-wine> accessed 1 March 2022. 
73

 Para 3, C. Stuffe & Co. Survey Report dated 21 July 2021. 
74

 Point 14.2, Procedural order No. 2.  
75

 Para 33 and 34 of the Memorandum. 
76

 Terms and Conditions of the Bill of Lading, Consolidated Moot Scenario, p 52 
77

 Terms and Conditions of the Bill of Lading, Consolidated Moot Scenario, p 52.  
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4. SUBMISSION ON THE CONSIGNMENT OF WINE. 

37. The Respondents are not liable for damage to cargo  (A) the Respondent has not breached 

Hague Rules  (B) Respondent is not liable for acts of the stevedores (C) Respondent is 

exempted under Article IV of Hague Rules and under (D) the exemption clause of Agreement.  

(A)  The Respondent has not breached the Hague Rules. 

38. Under Article III(2) of the Hague Rules, a carrier is obligated to properly and carefully ‘load, 

handle, stow, carry, keep, care for and discharge’ the goods being carried. ‘Properly’ means 

‘with skill and as per a sound system’78 while ‘carefully’ means that care must have been taken 

in implementing that system.79 Respondent submits that there was no breach of obligations in 

carrying the cargo in question.   

(B) Respondent is not liable for acts of the stevedores. 

39. There is ambiguity on the extension of a master’s duty- whether it is merely a duty which the 

master owes to his owner, rather than a duty which is owed by the owner to the Claimant. If 

the master actually directs loading, stowage or discharging in a particular manner, and if the 

damage is attributable to the master’s intervention, the owner is responsible unless protected 

by an exception clause.80According to Clause 4.4 of the Agreement, the Carrier must be 

indemnified against all consequences of the claims and allegations laid upon the sub-

contractors i.e the stevedores. Thus, the Respondent is not liable for the acts of the stevedores.  

(C) Respondent is exempted under Article IV of Hague Rules. 

40. Arguendo, the Respondent is held to have breached Article III(2) of Hague Rules, it relies on 

the exceptions of Article IV(2)(a) of the Hague Rules, this raises a question, regards to the 

                                                 
78

 Steward C. Boyd, Scrutton on Charterparties and Bills of Lading (21st edn, Sweet and Maxwell, 2008) 389; 

Renton v Palmyra [1957] AC 149 p 166; Albacora v Westcott and Laurance Line [1966] 2 Lloyd’s Rep 53; Gatoil 

International v Tradax Petroleum Ltd (The Rio Sun) [1985] 1 Lloyd’s Rep 350; Caltex Refining Co Pty Ltd v 

BHP Transport Ltd  (The Iron Gippsland) [1994] 34 NSWLR 29; CV Sheepvartondereneming Ankergracht v 

Stemcor (Australasia) Ptd Ltd [2007] FCAFC 77. 
79

 Albacora S.R.L. v Westcott & Laurence Line Ltd [1966] 2 Lloyd's Rep 53; Julian Cooke et. al, Voyage Charters 

(Lloyd’s of London Press 1993) 723. 
80

 Julian Cooke and others, Voyage Charters (4th edn, Lloyd’s of London Press Ltd 2014). 
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liability of the Carrier, that is, whether the damage to the cargo arose from breach of Article III 

(2) of the Hague Rules or an excepted peril81. The Respondents submits that the effective cause 

of loss is the exemption claimed.82 The loss of or damage to the cargo arose or resulted from 

Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in the 

navigation or in the management of the ship83. 

41. In the case of mismanagement of the vessel, the crew is qualified and competent but they did 

not take proper care in handling the equipment or apparatus with which the vessel has been 

provided, and in this case that would not indicate the unseaworthiness of the vessel but 

mismanagement, and the shipowner would not be responsible if there was a clause in the 

contract that protected him against such things.84  

42. In any case the Respondents may rely on the excepted perils under Article IV(2). Had it been 

so that it was caused by the Respondent in failing to carry out, properly, the unloading 

operations then it would have been apparent, but since where the damage to the container is 

shown, due to handling equipment, there is was no ultimate harm to the flexi it is established 

that this argument of the Claimant holds no weight.  

43. Due to the aforementioned reasons the Respondent cannot be held liable for the loss of cargo 

as it was the Shipper’s negligence in incorrectly packing it and the Respondent couldn't have 

reasonably contemplated it given it had no knowledge of such a situation.  

(C) Respondent is exempted under the Cl 1.2(c) of Agreement. 

44. The Respondent is exempted from liability under Cl 11.2 (c) of the Agreement regarding the 

unsuitability or defective condition of the Container. Arguendo, the container was not suitable 

                                                 
81

 ibid. 
82

 Shipping Corporation of India v Gamlen Chemical Co A/Asia Pty Ltd [1980] 147 CLR 142 (Mason and Wilson, 

JJ) ; Great China Metal Industries Co Limited v Malaysian International Shipping Corporation Berhad (The 

Bunga Seroja) [1998] 72 ALJR 1592 (McHugh J) para 95. 
83

 Art. IV(2)(a) of the Hague Rules. 
84

 Rowson v Atlantic transport [1903] 2 KB 666. 



                 Memorandum for Respondent                                               Team 09 

18 

for the contracted cargo, the Carrier cannot be held liable for loss of or damage to the contents 

in it.  

 

PART III:  QUANTIFICATION OF DAMAGES. 

45. Claimant is not entitled to be compensated for the damages since the damages are not 

attributable to the actions of the Respondent. For damages to arise, there must be a causational 

link between the breach of the contract and the damage thus incurred.  

46. It is therefore not entitled to damages to the consignment of (A) Tulips, (B) Pharma, (C) 

Champagne and (D) Wines; further for (E) Costs and (F) Freight. 

 

(A) Tulips 

47. Primarily, the damage to the tulips was caused due to inherent vice of the goods85. The adverse 

temperature variation is also unlikely and therefore not arising in a natural and reasonable 

manner as required according to the first limb of the Hadley v Baxendale86 test of remoteness.  

48. Moreover, pursuant to Cl.7.1 of the Agreement the value of the goods shall be determined with 

reference to the commercial invoice.87 However, the Claimants have claimed excessive 

compensation. The aim of the compensation as far as the money can do it is to put the innocent 

party in the same position as if the contract had been performed.88 This connotes that the 

contracting parties should not be put in a better position. An amount of  GBP 712,960.00 plus 

freight and landing costs is being claimed by the Claimants for the damaged bulbs89 which is 

                                                 
85

 para 9 and 10 of the Memorandum.  
86

 Hadley v Baxendale [1854] EWHC J70. 
87

 Clause 7.1, Terms and Conditions of the Bill of Lading v 3.8, Consolidated Moot Scenario, p 60. 
88

 Hyundai Merchant Marine Co. Ltd.v Dartbrok Coal(Sales) Pty Ltd [2006] FCA 1324; Ruxley Electronics & 

Construction Ltd v Forsyth [1995] 3 W.L.R. 188 at para.122 and 131-132 
89

 Point 13, Points of Claim, Consolidated Moot Scenario, p 5; para 4, Consolidated Moot Scenario, p 73. 
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the valuation for 4000 trays, however, only 2800 trays of bulbs have been proved to be 

damaged90 and thus, only an amount of GBP 516,928.00 can be claimed.  

(B) Pharma 

49. The Claimants do not have the title to sue for damages as they are neither the Consignee nor 

the Merchant for the B/L QSHIP77245 as established above.91 The Surveyor’s Report declares 

the contents of the container to be a total loss which is attributable to the Claimants since they 

failed to mention the requisite temperature in the B/L.92 The Respondents conducted due 

diligence and pre-trip inspections of the containers. Therefore, the first limb of the test93 is not 

satisfied since (i) the damage is too remote (ii) the Respondents have not breached the contract 

and (iii)the damage did not arise naturally from a breach of contract by the Respondents. 

(C) Champagne  

50. “Negligence” is used in the sense of carelessness in looking after one’s own safety rather than 

in its sense of breach of duty.94 In the instant case the Shipper chose to transport the goods in 

General Purpose Containers despite it being customarily shipped in reefer containers, 

signifying their careless conduct in looking after their own cargo’s safety.  

51. The cargo was damaged due to atmospheric changes within the containers. The timber pallets 

also attracted moisture due to inadequate ventilation caused by an unknown party. These 

reasons are not attributable to the Respondents as they are too remote and do not fulfil both the 

limbs of the test set out in Hadley v Baxendale95.  

                                                 
90

 para 4, Consolidated Moot Scenario, p 73. 
91

 para 12 of the memorial of Respondents.  
92

 Bill of Lading Number QSHIP77245, Consolidated Moot Scenario, p 38. 
93

 Hadley v Baxendale [1854] EWHC J70. 

94
 Lewis v Denye [1939] 1 KB 540. 

95
 Hadley v Baxendale [1854] EWHC J70. 
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(D) Wines 

52. On the present facts, the most ‘proximate’ cause96 of the loss is the punctures to the flexi tanks. 

This damage arose due to the improper fitting of the flexi tank in the containers and has nothing 

to do with the alleged ‘negligence in unloading operations’.97 This can be evidenced by the 

puncture marks in flexi caused due to the incorrect fitting and further be supported by the fact 

that the bulkhead valve stopcock was slightly loose and partially open. Since the proximate 

cause of damage is not attributable to the Respondent, it is not liable to pay for damages.  

53. The Claimant claims EUR 17,392.62 for the loss of 2,412.291 Litres of Classica Corleone Pinot 

Noir. However, it is pertinent to note that even though the volume meter was in sound 

condition, customarily it is needed to be calibrated every six months.98 However, the volume 

meter was last calibrated on 1 January, 200399 which is approximately 18 years before. Further, 

the calibration of the volume meter affects the accuracy of the instrument.100 Since, the 

accuracy of the volume meter cannot be relied on, the Claimant cannot claim a loss of 

2,412.291 Litres.  

(E) Costs  

54. Section 61 of the Arbitration Act, 1996 gives the discretion to the arbitral tribunal to award on 

the cost of arbitration.101 The tribunal must exercise this discretion judiciously.102 The 

UNCITRAL Rules provide that the ‘costs of the arbitration shall in principle be borne by the 

unsuccessful party or parties’103 The ‘costs should follow the event’ rule is followed under the 

                                                 
96

 Kamilla HanPeter Eckhoff KG v AC Oerssleff’s EFTF A/B (The Kamilla) [2006] EWHC 509 2 Lloyd’s Rep 

238 (Comm). 
97

 C.Stuffe & Co. Survey Report dated 15 July 2021, para 6. 
98

 Para 4, C. Stuffe & Co. Survey Report dated 15 July 2021. 
99

 Para 4, C. Stuffe & Co. Survey Report dated 15 July 2021. 
100

 Point 9, Procedural Order No. 2. 
101

 Arbitration Act 1996, s 61. 
102

 Lewis v. Haverfordwest Rural District Council [1953] 1 WLR 1486. 
103

 UNCITRAL Rules, Article 42(1) 
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Arbitration Act, 1996, under which the unsuccessful party pays the successful party’s costs.104 

This rule should also be followed in the instant case. 

55. The circumstances and conduct of the parties must be taken into account while deciding the 

costs.105 Misconceived claims against a party are not only to be rejected but the party initiating 

such claims has to be burdened with the costs.106 

(F) Freight 

The Respondent argues that the Claimant is liable to pay freight because (i) the Respondent is 

contractually entitled to freight in the amount of USD 514,500.00 ; Further the Respondent 

argues that they are entitled to damages because: (ii) the Claimant has breached the Contract 

by failing to pay freight and (iii) pro rata interest on the amount owed. 

(i) the Respondent is contractually entitled to freight in the amount of USD 514,500.00. 

56. Freight is the consideration payable for the carriage of the goods to and their delivery at their 

destination.107  However parties can agree that freight will be paid prior to the delivery of 

goods.108 This is called advance freight.109  The Claimants have not paid the freight.110 

57. Cl 16.2 of the Agreement provides that ‘full freight shall be considered completely earned on 

receipt of the goods by the carrier and shall be paid and non-returnable in any event’.111 It is 

submitted that ‘on receipt of goods’ means when the goods are received by the carrier which 

                                                 
104

 Finizio and Galvin, op. cit. at 115. 
105

 Andrew v. Grove [1902] 1 KB 625. 
106

 All India Radio v. Unibros, (2010) 6 RAJ 217. 
107

 Compania Naviera General SA v Kerametal Ltd (The Lorna I) [1983] 1 Lloyd’s Rep 373, 374 (Donaldson 

MR); Kirchner v Venus [1859] 12 Moore PC 361, 390 (Kingsdown LJ); Steward C. Boyd, Scrutton on 

Charterparties and Bills of Lading (Sweet & Maxwell, 22nd ed, 2011) 323. 
108

 Compania Naviera General SA v Kerametal Ltd (The Lorna I) [1983] 1 Lloyd’s Rep 373, 374 (Donaldson 

MR); Karin Vatis Vagres Compania Maritime SA v Nissho-Iwai America Corp (The Karin Vatis) [1988] 2 Lloyd’s 

Rep 330, 332 (Lloyd J); Colonial Bank v European Grain & Shipping Ltd (The Dominique) [1989] 1 Lloyd’s Rep 

431, 436 (Brandon LJ). 
109

Allison v Bristol Marine Insurance Co [1876] 1 App Cas 209, 217 (Brett J); Colonial Bank v European Grain 

& Shipping Ltd (The Dominique) [1989] 1 Lloyd’s Rep 431, 436 (Brandon LJ).  
110 File Note, Consolidated Moot Scenario, p 1; first email dated 2 September 2021, Consolidated Moot Scenario, 

p 21. 
111

 Clause 16, Terms and Conditions of the Bill of Lading v 3.8, Consolidated Moot Scenario p 60. 
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is evidenced by the B/L. Full freight will be deemed earned on receipt, even though the advance 

freight may not be payable until a few days have elapsed.112 Hence full freight was earned upon 

the time when the Respondent received the goods and payable after 7/8 days of the same.113 

The Respondent subsequently issued invoices to Claimant for freight on 22nd March, 27th 

March, 29th March and 31st March, which was payable by 28th March, 3rd April, 5th April, 

7th April. The issuance of these invoices to the Claimant is evidence of demand within the 

meaning of Cl 16.3.  

58. The Claimant’s argument that the freight would have been payable at destination, as given on 

the obverse side of the B/L, should not be considered as it is clearly provided in Cl 16.4 that 

‘in the event of any discrepancy between freight items in the bill of lading and any carrier 

invoices, the latter shall prevail.’ Here the freight items would include the terms relating to 

payment. Hence, the dates at which the freight is payable should be determined by the dates as 

set out in the invoices and not the B/Ls.  

59. The cargo when received by the Respondent was completely earned, and a debt thereupon 

accrued to the Claimant114 ultimately passing the freight risk to the Claimant. The damage to 

goods was discovered upon delivery which was approximately 100 days after the date on which 

freight was earned and due, hence it is essential to note that at the time that the Claimants had 

to pay the freight they had no knowledge of the damage and if they had paid then it would have 

been irrecoverable by now.115 

(ii) The Claimant has breached the contract by failing to pay freight. 

60. The Respondents are entitled to damages as per Cl 16.6 of the Agreement which provides for 

the Claimant to pay for any expenses and costs incurred in collecting any sums due to the 

                                                 
112

 Simon Baughen, Shipping Law (6th edn, Routledge 2015). 
113

 Commercial Invoices, Consolidated Moot Scenario, p 65,74, 84, 93. 
114 Vagres Compania Maritima S.A. v Nissho-Iwai American Corporation (The Karin Vatis) [1988] 2 Lloyd's Rep. 

330; Martin Dockray, Cases and Materials on the Carriage of Goods by Sea (4th edn, Routledge 2016) 470. 
115

 John F Wilson, Carriage of goods by sea (7th edn, Pearson 2017). 
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Carrier.  Freight became earned on the following dates: 15th March, 20th March, 22nd March 

and 28th March. The Claimants did not pay the freight at that time. There was also no indication 

by the Claimant that payment would be made forthwith. The Owners argue that this breached 

Cl 16.2 of the Agreement, and put the Claimant under an obligation to indemnify the Carrier 

against all expenses such as set out in the clause.  

(iii) The Respondent is entitled to interest on unpaid freight. 

61. The Respondent argues that they are entitled to interest on the freight amount. The calculation 

of the freight must be at the rate of 0.75% per month pro rata as provided in the invoice. The 

freight was due, as per the invoices, on 28th March, 3rd April, 5th April and 7th April. The 

Respondents argue that interest should be paid on the full amount owed from that date, in order 

to fully compensate the Carrier.   
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PRAYERS  

For the reasons set out above, the Respondent seeks the following orders and declarations: 

1. A declaration that  the Claimant in breach of agreement has failed and/or refused to pay the 

invoices by their due dates or at all. 

2. A declaration that the Respondent has not caused damage to the Cargo and is not liable for the 

same. 

3. A compensation for the damages as a result of breach of contract suffered currently estimated 

in following currencies as- 

- The sum of USD 514,500.00 

- The sum of AUD 105,925.00 

4. A declaration that the Respondent has not violated its obligations under The Hague Rules  

5. An order that the Claimant pay all costs of the arbitration, including Respondent’s 

representatives’ costs and expenses. 

 

 

 


