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I. STATEMENT OF FACTS 

The Parties 

1. The Claimant is Nextport Forwarders International Pty Ltd, a freight forwarding company 

incorporated in Victoria, Australia. The Respondent is Q Shipping Ltd, a shipping company 

incorporated in Flemmington, United Kingdom. 

The Shipments 

2. The Claimant was engaged by four different Australian buyers of cargo to arrange shipment of 

seven containers each to Australia. The shipments consisted of:  

a. 5,600 trays of tulip bulbs (‘the Tulips’) in 40’ Refrigerated Containers (‘the Tulip 

Containers’), purchased by Bootiful Blooms (‘Bootiful’) from Chin Up Tulips (“CUT”). 

b. 4,600 cartons of ClapHeat pharmaceutical Products (‘the Pharmas’) in 40’ Refrigerated 

Containers set at +4oC (‘the Pharma Containers’), purchased by Vaxon Pharma Pty Ltd 

(‘Vaxon’) from Vaxoff Pharma GmbH (‘Vaxoff’). 

c. 70 pallets containing 7,700 cases of Clicquot Champagne (‘the Champagne’) in 20’ General 

Purpose Containers (‘the Champagne Containers’), purchased by Merve Clicquot Australia 

P/L (‘Merve AU’) from Merve Clicquot SA. 

d. 5 varieties of Bulk Wine (‘the Wines’) in Flexitank Containers (‘flexis’), fitted within 20’ 

General Purpose Containers (‘the Wine Containers’), purchased by Godfather Liquor 

(‘Godfather’) from Corleone Wines SpA. 

3. The Claimant arranged carriage with the Respondent, which agreed to carry and deliver the goods 

to Melbourne. The Respondent and Claimant were in email contact up to 22 March. 
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a. By B/L QSHIP16380 (‘the UK B/L’), the Tulips were gated into the load port of Felixstowe, 

United Kingdom on 15 March 2021. Due to cargo planning issues, the shipment was rolled 

and the Tulips loaded on 19 March 2021. 

b. By B/L QSHIP77245 (‘the German B/L’), the Pharmas were gated into the load port of 

Hamburg, Germany on 20 March 2021 and loaded on board that same day. 

c. By B/L QSHIP68735 (‘the French B/L’) the Champagne was gated into the load port of Le 

Havre, France on 21 March 2021 and loaded on board on 22 March 2021. 

d. By B/L QSHIP18479 (‘the Italian B/L’), the Wines were gated into the load port of Genoa, 

Italy on 24 March 2021 and loaded on board that same day. 

4. On all four B/Ls, the seller was marked as shipper, prepared the goods for shipment, and loaded 

them into the containers. CUT and Vaxoff set the initial temperatures of the refrigerated containers 

for the Tulips and Pharmas respectively. Containers were provided ‘as is’ by the Respondent and 

the usual pre-trip inspections indicated they were working normally.  

5. The B/Ls had the Respondent’s v3.8 terms printed on them except for the French B/L, which was 

printed on old stock paper that the Respondent had told its port agents to destroy and cease use of 

from 1 January 2021. The French B/L instead contained the Respondent’s v3.7 terms. The change 

in terms had been announced on the Respondent’s website and in its email footers. The v3.8 terms 

mandated that disputes not regarding shipments to and from the United States be settled by 

arbitration in London under the London Court for International Arbitration (‘LCIA’), while the 

v3.7 terms mandated arbitration in Paris under the Paris Arbitration Centre for Cargo Claims 

(‘PACCC’). 

6. The Vessel neared the Suez Canal, Egypt (“the Canal”) on or about 4 April 2021, but was unable 

to enter due to another vessel blocking the Canal. The Vessel remained there for approximately 70 

days, eventually being cleared to pass through on 14 June 2021. It berthed at Melbourne and 
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discharged on 7 July 2021. Throughout the voyage, the containers were checked twice daily, 

including operating machinery for the reefer containers. 

The Damaged Cargo 

7. During discharge of the Wine Containers, a large volume of wine poured from container 

PWTO593804. Via a volume meter affixed to a transfer pump, surveyors measured the volume lost 

to be approximately 2,412.291 out of 12,520 Litres reportedly in the Container.  

8. Two punctures, consistent with damage from handling equipment, were found along the Container 

roof, alongside a tear at the base on the right-hand container sidewall panel. The bulkhead valve 

stopcock was also slightly loose and partially open. Two punctures were found on the flexi, both 

near to fixings on the container floor. One puncture was in the vicinity of the tear and another 

beneath the valve near the bulkhead. The surveyors opined that the punctures in the flexi were 

likely due to a combination of container and flexi fittings penetrating the flexi and impact from 

container handling.  

9. Bootiful discovered that 2,800 trays of tulip bulbs had sprouted. Surveyors found that the delay in 

shipment was likely a cause. The surveyors could not find evidence of adverse conditions during 

the voyage and posited that one of the varieties could have been in an advanced stage of cultivation 

prior to shipment. Due to the germination, these bulbs had missed their planting opportunity and 

could not be used for the 2021 Australian Spring Tulip Festival as intended. Bootiful claimed 

against the Claimant for loss of the bulbs.   

10. Upon receiving the Pharmas on 11 July 2021, Vaxon discovered container MWAS6800328 to be 

at a higher than set temperature. Surveyors found the ClapHeat Rub Tube gel within to be clumped 

and hardened and that the tubes released a high concentration of very thin liquid when lightly 

pressed, inconsistent with the intended thickness of the gel. This indicated a partial freezing and 
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then thawing of the product due to exposure to cooler than required temperatures. Data logger 

information showed temperature fluctuations for approximately 58 hours between 6 and 8 April 

2021 where the container reached an ambient temperature of -24oC, then progressively increased 

again. As the Container had been de-hired, the surveyors were unable to assess the condition of the 

Container. Being unsuitable for human consumption, the gel was found by Vaxon and the surveyors 

to be a total loss. 

11. Upon receiving the Champagne Containers on 12 July 2021, Merve AU discovered the contents of 

all seven containers to have suffered mould damage and heat stress. Surveyors noted that the 

moulding was inconsistent with seawater ingress. Although the container surfaces were clean and 

dry with no evidence of impact, punctures or other damage, all 70 pallets along with corks and 

bottle labels were heavily moulded. Moisture was found on the inside of all the shrink wrappings 

and on the outer surfaces of the bottles. A number of the corks had popped completely, smashing 

the bottles and leaking product throughout the case and pallets. The surveyors concluded that the 

likely cause of damage to be a buildup of humidity within the containers due to the taping and 

painting over of the containers’ vents by an unknown party. Said humidity had condensed into 

moisture as the Vessel transited from the northern to southern hemispheres, damaging the products.  

II. JURISDICTION OF TRIBUNAL 

A. This Tribunal has jurisdiction over disputes involving the French B/L despite the terms 

printed on it, as the true terms of carriage are the v3.8 terms which confer jurisdiction 

on this Tribunal. 

1. The Conclusive Evidence Rule between the consignee and carrier should not apply 

to make v3.7 the operative terms because it was the consignee which negotiated the 

contract with the carrier. 
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12. In general, a B/L is evidence of a contract of carriage not the contract itself.1 While Leduc v Ward2 

establishes that between the consignee and carrier, the B/L is conclusive evidence of the terms of 

carriage, this principle is not absolute. This rule is premised upon the ignorance of the consignee 

to any collateral arrangements not contained within the B/L.3 A further premise of why the 

transferee of the B/L is conclusive vis-a-vis the transferee is that between the shipper and carrier a 

contract of carriage is usually entered into independently of the B/L.4 

13. None of the premises apply in the current situation, where the Claimant was intimately involved in 

the arrangements for the carriage of the cargo. It was the Claimant which arranged the carriage.5 

Moreover, the Claimants are named as the shipping company in the relevant Packing List. This is 

in line with the fact that the Claimant was acting for an FOB buyer who ordinarily has the duty to 

arrange carriage.6 In such a situation, the B/L should be no more than evidence (and not conclusive 

evidence) of the terms of the contract of carriage.7 

14. The true terms of the contract are thus v3.8 of the Terms and Conditions. Leading up to the issuing 

of the Paris B/L, it was reflected in the Respondent’s emails to the Claimant that the operative 

Terms and Conditions are v3.8.8 The Claimants and Respondents thus contracted with full intention 

that v3.8 of the Terms were to apply. Moreover, the Respondent had communicated on its website 

to its customers, including the claimant, that the operative terms are those contained in v3.8 of the 

Terms.9 Furthermore, there is always a strong presumption that goods are carried on the carrier’s 

 
1 Crooks v Allen [1879] 5 Q.B.D. 38 
2 Leduc v Ward (1888) 20 QBD 475 
3 The Heidberg [1994] 2 Lloyd’s Rep 287; Richard Aikens, Richard Lord & Michael Bools, Bills of Lading (Routledge, 3rd 

Ed, 2020) (‘Aikens’) at [7.40]; Guenter Treitel & Francis Reynolds, Carver on Bills of Lading (Sweet & Maxwell, 4th Ed, 

2017) (‘Carver’) at [3-010] 
4 Carver at [3-010] 
5 Consolidated Moot Scenario Released Mar 22, v3 (‘Bundle 3’), Surveyor Report, p 90 
6 Bundle 3, Surveyor Report, p 90; Michael Bridge, International Sale of Goods (Oxford University Press, 4th Ed, 2017) 

(‘Bridge’) at [3.02] 
7 Carver at [3-011] 
8 Procedural Order No 2 (‘PO2’) at [5] 
9 PO2 at [5] 
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standard terms.10 The unfortunate error that the French B/L, and the French B/L only, was printed 

on old stock paper should not detract from the fact that the antecedent contract of carriage entered 

prior to the issuance of the B/L was done on v3.8 of the terms.11 

2. Alternatively, the French B/L is only evidence of terms because the named shipper 

acted as agent on behalf of the Claimant, making the Claimant the true shipper. 

15. The named shipper in the B/L may be acting for an undisclosed principal, which can be the original 

party to the carriage contract.12 

16. This finding of agency is one of fact.  Lord Hobhouse opines that “where there is a named consignee 

it may be inferred that the contracting party is the consignee not the shipper”,13 and this may mean 

that the shipper contracts with the carrier as agent for the consignee.14 

17. In the present case, the B/L was a straight B/L with the Claimant as the named consignee, and the 

Claimant was the one that had arranged the carriage. An inference should be drawn that the named 

shippers in the B/L were agents of the Claimant, and the Claimant is hence the original contracting 

party. As between the original contracting parties to a B/L contract, the rule is that the B/L is 

evidence of a contract but is not the contract.15 

18. As explained above at [14], since the B/L is not conclusive evidence of the terms of carriage, the 

true terms are reflected by v3.8 of the Terms and Conditions. 

III. APPLICABLE LAW AND GOVERNING REGIME 

 
10 Aikens at [7.34] 
11 Bundle 3, Email from Leslie to CEO@QShip, p 20 
12 Sewell v Burdick (‘The Zoe’) (1884) 10 App Cas 74 HL at 91; Paul Bugden & Simone Lamont-Black, Goods in Transit and 

Freight Forwarding, (Sweet & Maxell, 4th Ed, 2018) (‘Bugden’) at [15-011] 
13 Borealis AB v Stargas Ltd (‘The Berge Sisar’) [2002] 2 AC 205 
14 Aikens at [7.76]; Enichem Anic SpA v Ampelos Shipping Co Ltd (‘The Delfini’) [1990] 1 Lloyd’s Rep 596  
15 Aikens at [7.3]; The Ardennes [[1951] 1 KB 55] 
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A. English law governs the dispute as it is the implied choice of the parties. 

19. Under Art 35 of the UNCITRAL Arbitration Rules, a Tribunal shall apply the rules of law 

designated by the parties as applicable to the substance of the dispute. Absent a choice of law, the 

tribunal can apply the law it deems to be appropriate. While there has been no express choice of 

law in this dispute, Art 35 of the UNICTRAL Arbitration Rules allows for the choice to be 

implied.16 

20. In the present case, there has been an implied choice of English law made by the parties. Although 

a choice of seat without more is of little significance in finding an implied choice of law, the choice 

of seat, in addition to other relevant factors surrounding the contract, can lead to a finding that there 

has been an implied choice.17 In Egon Oldendorff v Libera Corporation18, a choice of seat was 

found to be a strong indication of the parties’ intention to choose English law as the applicable law. 

The contract in question was a charterparty based on an amended NYPE form, which is a well-

known English form. The choice of English arbitration, in addition to the use of the NYPE form, 

led to the finding of an implied choice. 

21. This Tribunal should find that the present case is similar. Even though the Claimant’s domicile and 

discharge ports are in Australia, the intention of the parties is that English Law will apply. The 

Respondent is an English company19,  the contracts of carriage were closed on their standard terms 

and conditions and provided for the place, and therefore the seat20, of arbitration. When parties 

contract on an English company’s standard form for arbitration in England, the inference must be 

that the parties contracted for English law to apply.  

 
16 Clyde Croft, Christopher Kee & Jeff Waincymer, A Guide to the UNCITRAL Arbitration Rules (Cambridge University 

Press, 1st Ed, 2013) at 35.13 
17 Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] EWCA Civ 574 
18 [1996] 1 Lloyd’s Rep 380 
19 PO2 at [3] 
20 Christina Demetriades, Michelle Dillon, Chris Johnstone & Charlotte Moore, Russell on Arbitration (Sweet & Maxwell, 

24th Ed, 2015) at [2-125]; Gary Born, International Commercial Arbitration (Kluwer Law International, 3rd Ed, 2009), p1659 
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B. Despite the provision for Hague Rules in cl 5 of the Terms and Conditions, the Hague-

Visby Rules apply mandatorily to the shipments from the UK, France, and Italy (but 

not Germany) because these are contracting states to the Hague-Visby Rules. 

22. As the relevant obligations of the Claimant and Respondent in this dispute are identical regardless 

of whether the Hague or Hague Visby rules21 apply, references made to “the Rules” will be 

references made to them simultaneously. However, whether the Hague or Hague-Visby rules apply 

will have a significant impact on package limitations. The issue of package limitation will be dealt 

at section VI below. 

23. Under s 1(2) of the UK Carriage of Goods by Sea Act 1971 (Cap 19), read with Article X of the 

Hague-Visby Rules (‘HVR’), the HVR apply mandatorily where: 

a. the bill of lading is issued in a contracting State, or 

b. the carriage is from a port in a contracting State, or 

c. the contract contained in or evidenced by the bill of lading provides that these Rules or 

legislation of any State giving effect to them are to govern the contract. 

24. In the present case, the load ports for the relevant carriages are the United Kingdom, France, Italy 

and Germany. Except for Germany, all are contracting States to the HVR. As a matter of English 

law, the HVR apply mandatorily to the shipments from those countries regardless of the express 

provision for Hague Rules in cl 5 of the contract.   

25. Since the HVR are not mandatorily applicable to the carriage of the Pharmas from Hamburg, cl 5 

of the Contract means that Art 1 to 8 of the Hague Rules apply to this carriage. 

 
21 International Convention for the Unification of Certain Rules of Law relating to Bills of Lading, and Protocol of Signature 

signed at Brussels on 25 August 1924 (‘Hague Rules’); International Convention for the Unification of Certain Rules relating 

to Bills of Lading signed at Brussels on 25 August 1924 and amended by protocol at Brussels on 23 February 1968 (‘Hague-

Visby Rules’) 
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IV. THE BURDEN OF DISPROVING THE RESPONDENT’S BREACH OF DUTY UNDER 

ART III R 2 OF THE RULES LIES ON THE RESPONDENT. 

A. Following Volcafe Ltd v Compania Sub Americana De Vapores SA [2018] UKSC 61 

(‘Volcafe’), English law requires the carrier to prove that cargo damage occurred 

without fault or by an excepted peril. 

26. The UK Supreme Court held in Volcafe that the carrier must show either that the cargo damage 

occurred without fault in the various respects covered by article III rule 2, or that it was caused by 

an excepted peril. This decision is binding as a matter of English law. Following it, the Claimant 

does not bear the burden of proving that the Respondent breached its obligations under Art 3 r 2. 

The Claimant is only required to show that damage occurred during the carriage. 

27. The Claimant must demonstrate that the goods were shipped in apparent good order and condition 

and were subsequently damaged on arrival. To do so, the Claimant is entitled to rely on evidence 

to show that the cargo was damaged during the voyage.22 Proof of loss establishes a prima facie 

case that the Respondent carrier has breached its obligations under Art III r 2 of the Rules to 

‘properly and carefully’ handle the goods.23  

28. Subsequently, the burden of proof shifts to the Defendant carrier to rebut the above prima facie 

case. The Defendant must establish one of the exceptions under Art IV r 2 of the Rules, in that the 

loss or damage was caused by an excepted peril.24 In addition, the Defendant carrier also bears the 

burden of positively proving that the cargo was not damaged by its own negligence or lack of due 

diligence, notwithstanding the existence of an excepted peril.25 

 
22 The River Gurara v Nigerian National Shipping Line Ltd [1996] 2 Lloyd’s Rep 53 at 234; The TNT Express [1992] 2 

Lloyd’s Rep 636 at 642 
23 The Hellenic Dolphin [1978] 2 Lloyd’s Rep 523 at 339 
24 The Glendarroch [1894] P226 at 231 
25 Volcafe at [32] 
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29. Where the Defendant is able to establish the above, the burden will then shift to the Claimant, who 

may displace the Defendant’s position by either proving affirmatively the breach of duty under Art 

III r 2, or, by establishing unseaworthiness under Art III r 1.26  

B. Even if this Tribunal is not bound by Volcafe, the approach should be followed because 

it best suits the scheme of the Hague and Hague-Visby Rules. 

30. An alternate approach was laid out by the High Court of Australia in The Bunga Seroja [1999] 1 

Lloyd’s Rep 512 which places the legal burden on the Claimant. However, as persuasively argued 

by Professor Davies, the approach taken in The Bunga Seroja is unprincipled as it effectively makes 

Art 4 r 2(q) redundant.27 Requiring the cargo claimant to prove negligence means that the carrier 

cannot sensibly rely on Art 4 r 2(q) where the claimant succeeds. As pointed out in Shipping Corp 

of India Ltd v Gamlen Chemical CO (A/Asia) Pty Ltd (1980) 147 CLR 142 at [165], Art 4 r 2(q) 

“expresses the fundamental scheme of the [Hague and Hague-Visby] Rules”, as it requires the 

carrier to show that any cargo loss or damage was caused without fault on part of the carrier, or its 

servants or agents. Professor Davis observes that similarly, the approach taken in The Bunga Seroja 

will render Art 4 r 2(m) and Art 4 r 2(p) similarly redundant.  In Seafood Imports v ANL (2010) 

272 ALR 149 (‘Seafood Imports’), Ryan J observed that the evidence that persuaded him of a 

breach of Art 3 r 2 was the same as that which would have persuaded him that the defect in the 

container was not latent as it was discoverable by due diligence.  

31. As pointed out by Professor Davies, the approach in The Bunga Seroja, by rendering redundant 

multiple Art 4 r 2 exceptions, violates a cardinal rule of statutory interpretation. A statute should 

 
26 The Hellenic Dolphin at 339 
27 Martin Davies & Anthony Dickey, Shipping Law (Thomson Reuters, 4th Ed, 2016) (‘Davies & Dickey’) at [12.280] 
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not be interpreted in a way that renders any clause, sentence or word redundant if by another 

interpretation they may all be made pertinent.28  

V. THE RESPONDENT IS LIABLE FOR DAMAGE TO THE CARGOES 

A. The Respondent is liable for the damage to the Tulips. 

1. The cargo was damaged during the voyage. 

32. Having germinated during the voyage, the Tulips missed their planting season, and are now 

unusable for their intended commercial purpose.  

33. There is sufficient evidence establishing that the cargo was damaged while in the care of the 

Respondent. The surveyors opined in their report that the delayed shipment was the operative cause 

of the premature sprouting of the cargo of Tulips.29  

34. While the surveyors could not rule out the possibility that the cargo was already in an advanced 

state of cultivation prior to shipping, this was by way of qualifier, and applied only to one of the 

three damaged varieties of the cargo.30 This qualifier does not detract from the surveyor’s opinion 

that the delay was the operative cause. 

35. Accordingly, the burden lies on the Respondent to show either that it took reasonable care of the 

cargo but the damage occurred nonetheless, or that whatever reasonable steps might have been 

taken to protect the cargo from damage would have failed.31 

2. The Respondent failed to take reasonable care of the cargo.  

36. The Respondent’s obligation under Art III r 2 includes the duty to guard against the cargo’s 

deterioration by undertaking a particular regime for cargo care.32 While the scheme of the Rules 

 
28 Davies & Dickey at [12.280] 
29 Bundle 3, Surveyor Report, p 73 
30 Bundle 3, Surveyor Report, p 73 
31 Volcafe at [37] 
32 Albacora v Wesstcott & Laurance Line Ltd (‘Albacora’) [1966] 2 Lloyd’s Rep 53 at 58, Aikens at [11.286] 
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does not prescribe consequences for delay, a duty of reasonable dispatch (ensuring no undue 

delays) can be implied into Respondent carrier’s duty to care for the cargo.33  

37. The Respondent had failed to care for the cargo because it omitted to take action when faced with 

the blockage at the Suez Canal. In particular, the Respondent did not undertake alternative routes, 

including the viable option of completing the voyage via the Cape of Good Hope, Africa. This 

would have resulted in a delay of only 14 days, rather than the actual 70-day delay in the present 

case.34 The Respondent ought to have known of the time-sensitive nature of the cargo of Tulips, 

which required the voyage to be completed without undue delay. Hence, its omission to find 

alternative routes and election to wait the delay out was unreasonable and amounted to a breach of 

its obligation to care for the cargo. Accordingly, the Respondent acted in breach of its obligations 

under the Rules. 

3. The Respondent cannot rely on cl 8 in the Terms and Conditions to exempt liability 

for delay. 

38. While cl 8 exempts the carrier in the event of delay,35 the Respondent cannot rely on that exception 

because it is invalid under Art III r 8 in the Rules. Pursuant to Art III r 8, any clause in a contract 

which purports to relieve the carrier from liability provided within the Rules is rendered null and 

void. This provision covers any clause which has the effect of lessening the liability otherwise than 

as provided in the Rules.36 Since the Rules apply mandatorily, Art III r 8 supersedes the cl 8 

exception, which is purely contractual. Hence, the Respondent will remain liable for breaching its 

care for cargo obligations, notwithstanding the contractual exception. 

4. The Respondent is unable to establish any substantive defence to this claim. 

 
33 Aikens at [11.322] 
34 PO2 at [11] 
35 Bundle 3, v3.7 Terms, p 43, cl 8.1; Bundle 3, v3.8 Terms, p 56, cl 8.1 
36 Owners of Cargo on Board the Morviken v Owners of the Hollandia [1983] AC 565 at 574 
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(i) The Respondent is not entitled to the defence under Art IV r 2(m). 

39. A carrier cannot rely on the defence of inherent vice under Art IV r 2(m) if it acted negligently in 

shipping the goods.37  

40. Since the Respondent has already breached its implied obligation of reasonable dispatch, the 

Respondent is unable to establish the inherent vice exception because this necessarily indicates the 

Respondent’s negligence in failing to ensure that the voyage completed without undue delay. 

Accordingly, a defence of inherent vice is not available to the Respondent. 

(ii) The Respondent is not entitled to the defence under Art IV r 2(c). 

41. Pursuant to Art IV r 2 (c) of the Rules, a carrier is not liable for losses if it was caused by the perils 

of the seas. Peril of the sea refers to damage caused by perils peculiar to the sea or to a ship at sea, 

which could not be foreseen and guarded against by the shipowner38. This defence is noted as only 

succeeding in rare factual circumstances.39 

42. Some of the rare instances where this defence was allowed include damage due to a collision 

without fault of the master, damage due to the grounding of a vessel due to a heavy swell, and 

damage due to entrance of seawater.40 These cases must be distinguished from the present dispute. 

In the aforementioned cases, peril of the sea is invoked specifically because the claiming party was 

the vessel subjected to the peril. In the present case, the Respondent the Respondent’s vessel was 

not subjected to the peril as its vessel was physically unharmed by the seas. The vessel adequately 

suffering from peril of the sea is the vessel causing the blockage, and not the M/V Verspucci. The 

 
37 Volcafe at [33] 
38 Carver at [9-216]; Samuel & Co v Dumas [1924] AC 431 (‘Samuel & Co’) at 68 
39 Aikens at [11.254] 
40 The Xantho (1887) 12 App Cas 503; Fletcher v Inglis (1819) 2 B & Ald 315; Hamilton, Fraser & Co v Pandorf & Co 

(1887) 12 App Cas 518 
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Respondent’s vessel was hence suffering from a peril on the sea, not a peril of the sea, and not 

entitled to the defence.41 

B. The Respondent is liable for the loss of the bulk Wine. 

1. The cargo was damaged during the voyage. 

43. The Claimant has suffered damage to its cargo of Wines during the voyage due to a leakage of the 

cargo upon discharge. A total of 2,412.291 litres of wine was lost by leakage.42 The surveyors 

observed punctures on the container, followed by corresponding punctures on the internal flexi. 

Accordingly, a strong inference can be made that the impacts inflicted on the container had 

subsequently damaged both the container and the flexi, causing the leakage.43 

2. The Respondent failed to take reasonable care of the cargo. 

44. It is evident that there was mishandling of the container by the Respondent, indicating the 

Respondent’s failure to care for the cargo. This is because there is a strong connection between the 

internal defects found on the flexis, and the external damage inflicted on the containers. 

45. The first identified puncture was in close proximity to a tear on the container’s sidewall.44 An 

inference can be made that the internal puncture was caused by the same impact that caused the 

tear on the external container. The second identified puncture was said to be near the bulkhead just 

beneath the valve of the container.45 Based on the totality of evidence available, a strong inference 

can similarly be made that the general improper handling of the container by the Respondent also 

contributed to this puncture.  

 
41 ‘Samuel & Co’ 
42 Bundle 3, Surveyor Report, p 82 
43 Bundle 3, Surveyor Report, p 83 
44 Bundle 3, Surveyor Report, p 82 
45 Bundle 3, Surveyor Report, p 82 
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46. Accordingly, the evidence points to the Respondent’s negligent mishandling of the cargo as causing 

the relevant defects which thereafter caused the leakage of the Wines. 

3. The Respondent cannot rely on the exception under Art IV r 2(n) of the Rules. 

47. Pursuant to Art IV r 2(n), a carrier is not liable for losses where those losses are due to insufficiency 

in packing. However, in order to come within this exception, the carrier must show that the shipper 

did not pack the goods in accordance with established practice for the particular kind of goods in 

question.46 In the present case, the use of a flexi for the cargo of Wines is not shown to be an 

uncommon practice. While the surveyor found internal faults in the form of pinhole punctures on 

the flexis, this does not conclusively demonstrate the shipper’s fault in packing. These internal 

faults are explicable on the basis of the Respondent’s mishandling of the cargo itself. There is little 

evidence to suggest that the shippers had insufficiently packed the cargo besides the surveyor’s 

unsubstantiated suggestion that there is a possibility that the punctures were “due to the manner in 

which it was fitted”.47  

48. If the internal flexi was indeed punctured during packing, the leakage would reasonably have 

materialized earlier. The leak would have been readily identifiable by the Respondent on loading, 

or during the voyage. However, such information is not reflected on the Italian B/L, nor is there 

any evidence that it was identified at any time during the voyage prior to discharge. Accordingly, 

the Respondent is unable to show insufficient packing. 

C. The Respondent is liable for the loss of the Champagne. 

1. The cargo was damaged during the voyage. 

49. The damage suffered was due to the build-up in humidity within the container which caused 

moisture to form. This resulted in popped and moulded corks of the Champagne bottles. Based on 

 
46 C/V Scheepvaartonderneming Ankergracht v Stemcor (A/Asia) Pty Ltd [2005] FCA 1808 at [117] 
47 Bundle 3, Surveyor Report, p 83 
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the surveyor’s report, it was found that “it is incredibly likely that there has been a build-up of 

humidity within the container, such that as the Vessel transited from northern to the southern 

hemispheres, the humidity has become water vapour and ultimately affected the products”.48 The 

loss hence occurred while the cargo was in the Respondent’s care.  

2. The Respondent failed to take reasonable care of the cargo. 

50. The standard of care owed by the carrier is subject to the nature of the cargo itself, and the 

knowledge and diligence on the part of the carrier.49 In this regard, the Respondent failed to take 

reasonable steps to care for the cargo as it had failed to ensure adequate ventilation. Such ventilation 

is reasonably required given the nature of the goods and the type of containers used.  

51. The Respondent ought to have known of the nature of the cargo of Champagne and taken the 

relevant steps to care for the cargo’s specific nature. It is reasonably foreseeable that changes in 

temperature and humidity during the contemplated course will incur significant harm onto the 

cargo if ventilation was insufficient. 

52. Since the vents were all external parts of the container, ventilation can be ensured with relative 

ease. This ought to have been done by the Respondent. 

3. The Respondent cannot rely on the exception under Art IV r 2 (m) of the Rules. 

53. Pursuant to Art IV r 2(m), a carrier is not liable for losses due to the inherent vice of the cargo 

carried. However, a carrier is unable to rely on the defence of inherent vice where it had not taken 

reasonable steps to avoid the damage50. Based on the foregoing arguments pertaining the 

Respondent’s failure to care for the cargo, the Respondent is unable to rely on this exception. 

4. The Respondent cannot rely on the exception under Art IV r 2 (n) of the Rules. 

 
48 Bundle 3, Surveyor Report, p 92 
49 Volcafe at [34] 
50 Volcafe at [37] 
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54. Pursuant to Art IV r 2(n), a carrier is not liable for losses due to insufficiency in packing. However, 

where the carrier shipped the goods knowing, before shipment, that the packaging was insufficient, 

the scope of its duty under Art III r 2 is widened to include warning the shipper of the issue or 

taking steps to prevent damage.51 Failure to do so prevents the carrier from relying on this 

exception.52  

55. In the present case, the Respondent had been aware of the insufficiency in packing because it knew 

that the goods were packed in a general-purpose container. Nevertheless, the Respondent had failed 

to notify or warn the shipper of this insufficiency as well. This amounts to a breach of the 

Respondent’s duties, and this exception cannot be invoked to exonerate the Respondent of its 

default. 

D. The Respondent is liable for the loss of the Pharmas. 

1. The Claimant has standing to sue in disputes arising from the German B/L despite 

not being the named consignee because it is a party to the contract. 

(i) The Claimant is an original party to the contract of carriage. 

56. Where there is a named shipper in the contract, an undisclosed principal can nonetheless sue on the 

contract.53 Although the Claimant is listed as the notify party instead of the consignee in the 

German B/L, the true situation is that the contract of carriage was entered into between the Claimant 

and Respondent.  

57. As with the French B/L, the Claimant had arranged for the shipment.54 Prior to the issuance of the 

B/L, there is no evidence that the shipper had any contractual relationship with the carrier. The 

 
51 Aikens at [11.289] 
52 Aikens at [11.289] 
53 Bugden at [15-011]; East West Crop v DKBS AF 1912 [2003] EWCA Civ 83 at [18]; Hanjin Shipping Co Ltd v Proctor & 

Gamble (Phillipines) Inc [1997] 2 Lloyd’s Rep 341 at 344 
54 Bundle 3, Surveyor Report, p 99 
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most plausible explanation of the circumstances surrounding the German B/L is that the named 

shipper had taken out a B/L in his name after loading, in pursuance to the arrangements made by 

the Claimant. This makes the named shipper an agent of the Claimant, who is the true party to the 

contract.  

58. The fact that the shipment here ostensibly involves a cost insurance freight (‘CIF’) contract does 

not prevent the fact that the Claimant must have been an original party to the carriage contract.55 

The transaction is vastly different from an ordinary CIF contract. Ordinarily under a CIF contract, 

it is the seller who would arrange for shipment and who thus would be the original contracting 

party. However, here it is the buyer who had engaged the Claimant to arrange shipment, the 

commercial invoice states a FOB point, and the Claimant was the one to which the freight invoice 

was issued.  

(ii) Alternatively, a Brandt v Liverpool implied contract exists the Claimant 

and Respondent. 

59. A contract can be inferred between the receiver of cargo and the carrier upon delivery of goods 

when the conduct of the B/L holder in securing delivery of the cargo is referable only to the 

existence of such a contract.56 Consideration is deemed provided by the receiver if he did something 

in return for taking delivery of the goods on presentation of the BL. The terms of the implied 

contract will mirror those in the B/L contract.57  

60. Such an implied contract exists here. In Mitsui OSK Lines (Thailand) Co Ltd v Jack Fair Pty Ltd 

[2015] FCCA 558, a notify party obtained delivery of the cargo by presenting a non-negotiable 

bill, with an indorsement and seal added by that party to deceive the carrier into thinking that it 

 
55 Bundle 3, Surveyor Report, p 99 
56 The Gudermes [1991] 1 Lloyd’s Rep 456 
57 Brandt v Liverpool Brazil and River Plate Steamship Co Ltd [1924] 1 KB 575 
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was an original bill. The carrier sought to recover its liability to the actual original bill holder from 

the notify party and succeeded on the basis that presentation of the copy bill gave rise to an implied 

contract on the B/L terms. This is analogous to the present dispute. The Respondent has discharged 

cargo to the Claimants, and has claimed freight from the Claimants through both their email at 

11.39am on 2 September 2021 and their ongoing cross-claim. The freight invoice has been issued 

to the Claimants, who have not disputed the fact that they are the party liable for freight.58 

2. The cargo was damaged during the voyage. 

61. The Claimant has suffered damage to its cargo of pharmaceuticals due to the drastic temperature 

fluctuations during the voyage itself. Based on the surveyor’s report, it was found that the damage 

is “indicative of the product being exposed to cooler than mandated temperatures” while the cargo 

was onboard the vessel.59 The surveyor also consulted the data logger, which recorded temperature 

fluctuations for 58 hours during voyage, where the container reached an ambient temperature of -

24°C.60 As such, it is evident that the damage occurred onboard the vessel. 

3. The Respondent failed to take reasonable care. 

62. The duty to take care for cargo includes the appropriate monitoring and inspection of containers, 

including notations of any apparent anomalies which might require further investigation or 

rectification.61  

63. In the present case, the total time whereby the reefer container malfunctioned was estimated to be 

58 hours. During this time, the crew onboard the ship would have checked the containers and its 

operating machinery at least four times.62 As the crew had failed to identify and rectify the problem 

 
58 Bundle 3, Defence to Cross-Claim, p 11-12 
59 Bundle 3, Surveyor Report, p 101 
60 Bundle 3, Surveyor Report, p 101 
61 Seafood Imports at [65] 
62 PO2 at [10] 
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swiftly, there ought to be a conclusion that they failed to take due care. Moreover, it must be noted 

that the failure of the container was not protracted over a long period of time, indicating that it was 

a remediable issue. Accordingly, it cannot be said that the Respondent had duly discharged their 

obligations. 

4. The Respondent cannot rely on the exception under Art IV r 2(p) of the Rules. 

64. Pursuant to Art IV r 2 (p), a carrier is not liable for losses if it was caused by latent defects not 

discoverable by due diligence. Due diligence in detecting the defects must also be done during the 

voyage.63 

65. Based on the foregoing discussion of the Respondent’s duty to care for the cargo, it is apparent that 

a reasonably careful crew member would have been able to identify the defect when it occurred. 

While it is unclear if the malfunction was readily remediable, given that the issue subsided after 58 

hours, a strong inference can be made that such a malfunction was readily remediable had it been 

identified. Accordingly, the Respondent is unable to establish this exception. 

E. The Respondent is not entitled to rely on the general defence under Art III r 2(q) of the 

Rules for any of the shipments. 

66. Pursuant to Art IV r 2 (q), a carrier is not liable for losses which occurred without fault or privity, 

and that did not result from fault or neglect of its agents or servants. Across all four shipments, the 

Respondent carrier was negligent. Thus, this defence is not available. 

VI. LIMITATION OF LIABILITY 

A. The Respondent’s liability is to be limited as follows. 

67. Pursuant to Article 5(a) of the HVR, the limitation amount is 666.67 units of account per package 

or unit or 2 units of account per kilogramme of gross weight of the goods lost or damaged, 

 
63 Stephen Girvin, Carriage of Goods by Sea (Oxford University Press, 3rd Ed, 2022) at [28.46] 
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whichever is higher. Hence, where the package or unit weighs more than 333.333kg, the weight 

limitation will apply.64 Article 5(c) provides that where there is sufficient enumeration, the number 

of packets or units enumerated will be deemed the relevant packets or units for limitation.  

68. The English position on enumeration is set out in The Maersk Tangier.65 All that is required is an 

enumeration of the number of items in the container. It is not a requirement to specify how the 

packages or units are packed.66   

69. Where the Hague Rules apply, pursuant to Art 5 the limitation amount is 100 Sterling Pounds per 

package or unit, as the Art IX “Gold Clause” is not incorporated pursuant to cl 5 of the Terms and 

Conditions. Where containers are involved, the English position is that the actual number of 

packages or units, regardless of how they may be described in the B/L, will be considered the 

relevant number of packages or units for limitation.67 

70. In the present dispute, the HVR apply to the Tulip, Wine and Champagne cargos while the Hague 

Rules apply to the Pharma cargo. 

1. The Tulips and Champagne 

71. For the Tulip and Champagne Cargos, the packages enumerated on the B/L are “trays” and “cases” 

respectively. Following The Maersk Tangier, that will be the relevant package for limitation 

purposes.  

72. The limitation amount for the Tulip cargo is hence: (800+800+1200) packages*666.67 

SDR/package=1866676 SDRs.68  

 
64 Aikens at [11.348] 
65 AP Moller Maersk A/S v Kyokuyo Ltd (‘The Maersk Tangier’) [2018] EWCA Civ 778 
66 The Maersk Tangier at [98] - [101] 
67 The River Gurara, n22 

68 For illustration purposes, this will be around £1922676 as of the commencement of arbitration. 



 29 

73. The limitation amount for the Champagne cargo is hence: (1100*7) packages*666.67 

SDR/package = 5133359.69 

74. For avoidance of doubt, both limitation amounts are higher than the amount claimed. Hence the 

package limitations are not applicable to the claims arising out of the Tulip and Champagne cargos. 

2. The Wines 

75. For the Wine Cargo, there is no relevant enumeration on the B/L. Hence, the damaged container 

constitutes the unit or package for the purposes of limitation under Art 5(a) of the HVR. The weight 

limitation will hence apply in lieu of the package limitation.  

76. The limitation amount is as follows: 1 * 11450kg * 2 SDR/KG = 22900 SDR.70  

3. The Pharmas 

77. For the Pharma Cargo, the B/L states that each container contains 20 pallets. However, since the 

Hague Rules apply, the test for a package is what was actually shipped. In The River Gurara, 

various shipments comprised of smaller packages (like bales) were loaded into larger pallets and 

finally containers. It was found that what was relevant for limitation purposes were the smaller 

packages. The reasoning in the Court of Appeal was that the bales were the packages loaded into 

the container. In the present case, the 20 pallets of ClapHeat Rub Tube (the damaged goods) were 

comprised of 800 cartons, as evidenced by the packing list. The relevant package is hence the 

carton, and not the pallet.  

78. The limitation amount should hence be: 800 packages * £100/package = £80000. 

79. In the alternative that the pallet is taken to be the relevant package, and hence the applicable 

limitation under the Hague Rules is 2000 SDRs, this Tribunal should find that the weight limitation 

 
69 For illustration purposes, this will be around £5287360 as of the commencement of arbitration. 
70 For illustration purposes, this will be around £23587 as of the commencement of arbitration. 
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as provided for in cl 7.2 applies instead. The weight limitation provided by cl 7.2 is 2 SDRs per 

kilogramme, summing up to a total of 44700 SDRs. This will result in a higher limitation than the 

HR, and thus is not struck down by Art 3 r 8.  

80. Cl 7.4 stipulates that nothing in the B/L will operate to limit or deprive the Respondent of any 

“statutory protection, defence, exception or limitation of liability authorized by any applicable 

laws, statutes or regulations of any country.” However, the Hague Rules apply in the current 

situation not by operation of law, but by contractual incorporation. Cl 7.4 hence should not render 

cl 7.2 ineffective. While interpreting B/L contracts, express clauses take precedence over 

incorporated clauses.71 The contra proferentum rule should also apply, and any ambiguities 

regarding the operational limitation amount should be construed against the Respondents who are 

seeking to rely on the limitation.72 

VII. DEFENCES TO COUNTERCLAIM 

A. Should the Tribunal find that the Claimant is not the original party to the carriage 

contracts, freight is not payable by the Claimant for all shipments as all B/Ls are 

marked “Freight Prepaid”. 

81. A “Freight Prepaid” representation in a B/L maybe relied upon by parties who are not the original 

parties to a B/L contract. It creates an estoppel preventing the carrier from arguing that freight has 

not been paid and entitles a consignee to delivery of the goods without payment of any freight.73 

82. In the present case, if this Tribunal finds that the Claimant is not an original party to the contracts 

of carriage, the Claimant will not be liable to the Respondent for any freight. The Claimant will be 

mere consignees under the UK, French and Italian B/Ls, and an estoppel arises to prevent the 

 
71 Aikens at [7.44(7), (8)] 
72 Aikens at [7.44(9)] 
73 H Paulin & Co v A Plus Freight Forwarder Co Ltd [2009] FC 727; Aikens at [13.54], Girvin, at [23.38] 
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Respondent from asserting that freight has not been paid. For the German B/L, the Claimant will 

be a non-party to the contract, and hence not liable for freight.  

B. The Claimants are not liable to indemnify the Respondents for the costs incurred in the 

clean-up of the Wines as the cargo. 

1. The cargo of wine is neither a physically nor legally dangerous cargo. 

83. As explained above at [44-45], the leakage was caused by the Respondent’s improper handling of 

the containers. Even if it can be argued that the Claimant had shipped the Wines in a leaking flexi, 

that cargo is still not a dangerous cargo. The test for dangerous cargo under Art IV r 6 is whether 

the cargo gives rise to direct or indirect physical loss of other cargo or the vessel74.  

84. In The Darya Radhe75, a rat-infested cargo of soya bean pellets was held not to be dangerous under 

Art IV r 6 despite the fact that it had caused delay to the ship by needing fumigation ordered by the 

Brazilian port authorities. It was held that there was no evidence that the rats were likely to cause 

any physical damage to the ship or other cargoes. The present case is analogous. There is no 

evidence to suggest that the cargo of wine, even when leaking, would cause any physical damage 

to the other cargo, or the vessel itself. 

85. While there may still be a residual claim for legally dangerous goods at common law, the test for 

a legally dangerous good is whether there is a violation of or non-compliance with some municipal 

law which is of direct relevance to the carriage or discharge of the specific cargo in question.76 The 

cargo in The Darya Radhe was concluded to not be legally dangerous despite requiring fumigation. 

Similarly, the cargo of wine, despite needing clean up services, cannot be said to contravene any 

law which is of direct relevance to its carriage or discharge. It is not a dangerous cargo. 

 
74 Effort Shipping Co Ltd v Linden Management SA (The Giannis NK) [1998] 1 Lloyd’s Rep 337; [1998] AC 605 
75 Bunge SA v ADM Do Brasil Ltda (‘The Darya Radhe’) [2009] 2 Lloyd’s Rep 175 
76 The Darya Radhe at [31] 
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2. The indemnity pursuant to cl 11.2 of the terms cannot operate as the wine leakage 

was not caused by a matter beyond the Respondent’s control. 

86. Cl 11.2 provides that the Claimant must indemnify any the Respondent against any expense 

incurred from any matter beyond the Respondents control, including how the containers were 

packed. However, as explained above at [44-45], it is more likely that the leakage of wine is caused 

not by the flexis, but by the Respondent’s improper handling of the containers. 

VIII. PRAYER FOR RELIEF 

87. For the reasons set out above, the Claimant respectfully requests this Tribunal to: 

1) Find that it has jurisdiction over all claims in the present dispute; 

2) Find that the Claimant has locus standi for all disputes; 

3) Find that the Respondent has breached its obligations under the contract of carriage; 

4) Award damages to the Claimant and interests on the amounts awarded; 

5) Find that the Claimant is not liable to Respondent for their expenses incurred; and 

6) Find that the Claimant is not liable for freight where it is not the original contracting party. 


