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IN THE MATTER OF THE ARBITRATION ACT 1996  

AND IN THE MATTER OF AN ARBITRATION 

 

  

B E T W E E N:  

 

PANTHER SHIPPING INC 

 CLAIMANT/OWNER 

 

- and - 

      

OMEGA CHARTERING LIMITED 

    RESPONDENT/CHARTERER 

 

M/V “Thanos Quest”  

 Charterparty dated 18 March 2016 

 

 

MEMORANDUM FOR THE RESPONDENT 

Represented by Knight & Protector Solicitors of Knightrider 

 

 

 

 

INTRODUCTION 

 

1. This arbitration concerns the dispute between Omega Chartering Ltd. (“Respondent” / 

“Charterer”) and Panther Shipping INC (“Claimant” / “Owner”) arising from a Charterparty 

dated 18 March 2016 (“the Charterparty”) according to which the RESPONDENT and the 
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CLAIMANT agreed on a Time Charter of the M/V “Thanos Quest” (the “Vessel”) for a 

duration of about 50-55 days. 

2. The RESPONDENT challenges the lawful constitution of the Tribunal.  

3. The RESPONDENT denies the CLAIMANT’s claim in the sum of USD15,426,567.42 and 

respectfully requests the Tribunal to dismiss the same.  

4. The RESPONDENT further requests the Tribunal to grant relief for the Counterclaim relating 

to the full indemnity of 100 % of the cargo damage alternatively damages in the sum of 

USD100,000.00. 

5. The RESPONDENT finally requests the Tribunal to grant relief for the overpaid hire in the 

total sum of USD375,000.00 due to an “Off-Hire Event”. 

 

SUBMISSIONS 

SUBMISSIONS ON JURISDICTION 

1. The Respondent insists on the appointment of a third arbitrator as the chair of the Tribunal. 

Otherwise, the Tribunal has not been properly constituted and hence does not have 

jurisdiction to decide over the present dispute pursuant to cl. 80 of the Charterparty (Omega 

Chartering Rider Clause) and cl. 8 (b) (ii), (iii) of the LMAA Terms 2017. As the parties 

agreed in the Charterparty on the application of English law and the Tribunal to be located 

in London, the LMAA Terms 2017 are applicable. 

 

SUBMISSIONS ON THE MERITS OF THE CLAIM  

2. The Respondent was not required to perform the hull cleaning or to incur any expenses 

including additional costs arising from the voyage to South Island and any losses caused by 

late re-delivery. 
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3. The Respondent denies liability for the costs of the Underwater Cleaning. 

3.1. Cl. 44 of the Charterparty (Omega Chartering Rider Clauses) provides that in the event of 

a quarantine any delay of the Vessel is at Owner’s liability if the risk arises from the 

Owner’s employees. The Respondent is not responsible for the results of such a case. The 

severe hull fouling was caused by the especially dirty water at the Wahanda port due to the 

Vessel lying idle much longer than initially planned. Shortly after the arrival of the Vessel 

on 7 May 2016, Wahanda Port State Authority detained the Vessel on 11 May 2016 and 

put it under quarantine declaring a possible threat due to a suspected infection of some 

crew members with the Ebola Virus as they had fever. According to the report in the 

newspaper “West Coast Daily Echo” on 18 and 21 April 2016 there was an outbreak of 

the Ebola Virus in the City of West Coast and surrounding areas especially around the 

harbour. There were cases of infected stevedores and possible restrictions on the movement 

of ships which was completely interdicted later. Before every journey, it is common for 

crew members to do store leaves and stroll around the harbour. Therefore, an infection 

could not have been ruled out particularly because the Vessel commenced her voyage on 

20 April 2016, two days after the announcement of the Ebola Virus outbreak. Based on 

these facts, the quarantine and detention were deemed necessary by the Wahanda Port 

Authority. The detention naturally resulted in the withholding of the Vessel’s service 

during the detention/quarantine period. Unfortunately, the Vessel had to stay at the outer 

anchorage without movement for a long time. As a consequence, the fouling became severe 

which made the underwater cleaning inevitable. The detention by the Wahanda Port 

Authority was beyond the Respondent’s control. If the delay had been caused by the 

Respondent it could have been reasonable to pay for any expenses caused by the hull 

fouling. However, the Respondent is not responsible for the Vessel’s prolonged stay at 

Wahanda port. Only the stay for the discharge process was at the Respondent’s risk. As cl. 



 
4                  MEMORANDUM FOR RESPONDENT 

 

44 of the Charterparty (Omega Chartering Rider Clauses) clearly suggests, any quarantine 

of the Vessel “arising from the Master, Officers, or Crew having communication with the 

shore or any infected area without the written consent of Charterers” is at Owner’s 

risk.  Since the Crew is under Owner’s command, all issues regarding the Crew including 

any medical conditions are undisputedly at Owner’s risk. Therefore, the Claimant must 

cover the accrued costs for the issues for which it is responsible. In conclusion, in the case 

at hand the reason for the fouling was the detention/quarantine which evidently is the 

Claimant’s responsibility.1 Consequently, the Claimant must cover the costs. 

3.2. If the Charterer is prevented from performing such cleaning, the parties could have agreed 

on a lump sum payment according to cl. 83 (d) of the Charterparty (Omega Chartering 

Rider Clauses). The Respondent wanted to pursue this option. The Respondent cannot be 

held liable for any costs relating to the underwater cleaning; nonetheless, as a gesture of 

goodwill and to settle the dispute on the cleaning issue it offered lump sum payments to 

the Claimant several times. Upon its communication via e-mail on 25 May 2016 with 

Wahanda Port Services the Respondent was informed that the underwater cleaning is 

impossible to undertake due to muddy water and restricted visibility at Wahanda port. 

These external circumstances are not in the Respondent’s power of influence. According 

to cl. 83 (d) of the Charterparty (Omega Chartering Rider Clauses) the parties “shall agree 

a lump sum payment in full and final settlement of Owners’ costs and expenses arising as 

a result of or in connection with the need for cleaning”. The Respondent offered such lump 

sum payments whereby it repeatedly informed the Owners of the impossibility of carrying 

out the cleaning at Wahanda port. The first offer was USD15,000.00 and the final offer 

was increased to USD30,000.00. To the Respondent’s regret the Claimant did not accept 

                                                           
1 Action Navigation Inc v Bottiglieri Navigation SpA (The “Kitsa”) [2005] EWHC 177 (Comm) at 4 (J Lord 

Aikens). 
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any of these proposals. Thus, the Respondent calls into question the Claimant’s behaviour 

of denying the lump sum payment offers despite demanding the re-delivery of the Vessel 

on time. Nevertheless, the Respondent showed much effort to keep up with its underwater 

cleaning duty pursuant to cl. 83 of the Charterparty (Omega Chartering Rider Clauses). It 

made inquiries about other options for the cleaning. The Respondent was able to arrange 

the cleaning with Titan Shipbuilders at North Titan Port. The Claimant was informed about 

this alternative in an e-mail on 27 June 2016 and was asked to accept this opportunity or to 

agree on a lump sum payment. Unfortunately, the Claimant completely ignored this offer 

and did not care to reply to the email. It is beyond the Respondent’s sphere of influence 

that the Claimant refused to consider this alternative once again. After the last offer was 

also ignored, it was clear that the Respondent exhausted all its options for the underwater 

cleaning. The Respondent is not liable for the unaccommodating and unreasonable attitude 

of the Claimant. 

3.3. Moreover, there is no contractual breach of performing the Vessel’s underwater cleaning 

prior to re-delivery. According to cl. 83 of the Charterparty (Omega Chartering Rider 

Clause) the cleaning should be performed prior to re-delivery. The re-delivery is not 

possible until the discharge of cargo is completed.2 The cargo was fully discharged in the 

afternoon of 30 June 2016. Up to this date the Respondent was able to arrange the 

underwater cleaning, but on 27 June 2016 the Respondent again informed the Claimant 

that the cleaning was not possible at Wahanda port prior to re-delivery. This implies that 

the Vessel could be re-delivered despite the fact that the Vessel’s hull was in a dirty 

condition. At any rate, this does not seem to be an important issue for the Claimant since 

it had already accepted the return in an e-mail on 18 June 2016 of the potentially unclean 

Vessel. By consenting to the re-delivery of the Vessel without the underwater cleaning 

                                                           
2 Coghlin, Time Charters at 9, I.37. 
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being carried out, the Claimant recognized the situation and yet did not show any effort to 

solve the problem on time, whereas the Respondent was prepared to undertake the 

underwater cleaning at North Titan Port immediately after completion of the discharge 

process. Although it showed every possible effort to solve the issue, the Respondent was 

forced to re-deliver the Vessel without carrying out the underwater cleaning simply 

because of the uncooperative and unreasonable behaviour of the Claimant. Hence, the 

Respondent is not liable for the re-delivery of the Vessel without the underwater cleaning 

carried out. 

3.4. Furthermore, neither party called for an orderly inspection under cl. 83 (b) of the 

Charterparty (Omega Chartering Rider Clauses). Nevertheless, the Master informed the 

Owner on 27 June 2016 that the Vessel’s hull was fouled referring to the photographs 

attached. The Respondent considered the Master’s notification as an inspection carried out 

by a reasonable representative of the Claimant. This notice was considered to be on the 

same level as an inspection performed by a surveyor as to the extent of fouling. During the 

discharge process the ship rises from the previous water line as it becomes lighter. For this 

reason, the Master was able to identify the extent of the hull fouling. After receiving these 

photographs, the Respondent felt obliged to arrange the essential cleaning without 

examining its legal responsibility relying on the competence of the Master. Therefore, the 

Respondent was ready to address this issue as it offered in its e-mail of 27 June 2016 (i.e. 

the option of cleaning at North Titan Port).  

3.5. Moreover, the total amount claimed by the Owners for the underwater hull cleaning greatly 

exceeds the average market rate for such an operation. The offer by the Titan Shipbuilders 

at North Titan Port amounted to USD33,000.00 as stated in their quotation. This offer 

included the underwater hull cleaning as well as a further inspection at Titan North Port 

for USD25,000.00 and an additional USD8,000.00 for agency fees. In fact, it would have 
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been more cost-effective to carry out the cleaning at North Titan Port than at South Island 

where according to the invoice dated 11 July 2016 the cleaning operation amounted in total 

to USD41,000.00: USD30,000.00 being cleaning costs and USD11,000.00 agency fees. 

The Claimant cannot demand the payment of a more expensive cleaning of its choice. The 

Respondent is not obliged to pay for the cleaning which the Claimant arranged on its own 

terms without even considering the offer of the Respondent. Notwithstanding, the 

Respondent therefore challenges the claim for a payment of USD41,000.00 as cleaning 

costs after offering several lump sum payments and a more cost-effective cleaning option 

in the sum of USD33,000.00 in accordance with cl. 83 of the Charterparty (Omega 

Chartering Rider Clauses).  

3.6. Additionally, it should be stressed that ordinary wear and tear of a ship is according to cl. 

4 of the NYPE 2015 a typical consequence of Time Chartering. In case the Charterer is not 

liable for a prolonged lying idle of the Vessel the Charterer is protected from its 

consequences. Such a consequence implies hull fouling created by organic marine growth. 

The fouling procedure commences due to the biological environment with its own 

vegetation of plants and animals in all seas. A Vessel being in ordinary trading suffers from 

marine growth as a natural consequence of remaining in service.3 Due to its frequent 

occurrence hull fouling remains part of ordinary wear and tear for the shipping business.4 

According to cl. 4 (a) of the NYPE 2015, hull fouling belongs to Owner’s commercial risks 

the consequences of which it must endure. As stated in para 3.1. above the Respondent is 

not at fault for the prolonged stay at the outer anchorage. Consequently, the hull fouling 

                                                           
3 Imperator I Maritime Company v Bunge SA Bunge SA v C Transport Panamax Ltd (The “Coral Seas”) [2016] 

EWHC 1506 (Comm) at 5 et seq. (J Lord Phillips). 
4 Imperator I Maritime Company v Bunge SA Bunge SA v C Transport Panamax Ltd (The “Coral Seas”) [2016] 

EWHC 1506 (Comm) at 3 (J Lord Phillips); Ulfracht (Cyprus) Ltd. v. Bonest Shipping Co. Ltd. (The “Pamphilos”) 

[2002] 2 Lloyd´s Rep. 681 at 685, Nr. 16 (J Lord Colman); Action Navigation Inc v Bottiglieri Navigation SpA 

(The “Kitsa”) [2005] EWHC 177 (Comm) at 13 (J Lord Aikens). 
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caused by it is at Owner’s risk and the Respondent is relieved of the duty to carry out the 

underwater cleaning. 

3.7. The claim with regard to the costs of the voyage to South Island in the amount of 

USD55,567.42 has no contractual or other foundation. 

3.7.1. As the communication between the Respondent and the Claimant shows, the Vessel was 

re-delivered on 30 June 2016. Hence, the Vessel was already re-delivered before she 

commenced her voyage to South Island. After the re-delivery the Charterer has no 

further command and the Owner has complete authority over the Vessel and its actions.5 

Also the crew of the Vessel is subject to Owner’s instructions in technical matters as 

they are employed by the Owner. After the re-delivery of the Vessel the crew received 

instructions from the Claimant to set sails towards South Island. As already established 

above the Claimant insisted on completing the underwater hull cleaning at its convenient 

port although the Respondent offered re-delivering the Vessel after carrying out the 

cleaning at North Titan Port.  

3.7.2. Furthermore, it is possible to draw a parallel between the cost analysis under para. 3.5. 

and the costs of the voyage to South Island. Referring to the e-mail correspondence on 

27 June 2016 between the Claimant and the Respondent, the half a day voyage to North 

Titan Port would cause approximately USD7,603.90 bunker costs. In comparison, the 

voyage to South Island caused bunker costs in the sum of USD24,574.20. Additionally, 

the Claimant charged hire in the amount of USD32,192.44 for the duration of the 

voyage, bringing the total costs of the voyage to USD55,567.42. This difference clearly 

shows once again that carrying out the underwater cleaning at North Titan Port would 

have definitely been the more cost-efficient option.  

                                                           
5 Coghlin, Time Charters at 267, 15.1. 
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3.7.3. The Respondent additionally challenges the choice of South Island as the cleaning port. 

According to the evidence, the Vessel had a follow-on fixture with Fairwind 

International where South Island was determined as the delivery port. It is without doubt 

a considerable commercial advantage for the Claimant, if the Respondent would cover 

the costs of the voyage to South Island – the delivery port of the next fixture. The 

Claimant should have carried the costs for the voyage to South Island if the cleaning 

and re-delivery would have been carried out at North Titan Port as per the Respondent’s 

offer. The Owners cannot burden the Charterer with the costs of bringing the vessel to 

the port where the Owner has fixed the delivery of the Vessel for the next Charterparty. 

3.8. For these reasons, the Respondent challenges the claim for the payment of the costs for the 

underwater hull cleaning requested by the Claimant in the amount of USD96,567.42. 

4. The Respondent is not liable for any losses caused by the Late Re-delivery. 

4.1. The late re-delivery of the Vessel was mainly caused by the detention ordered by the 

Wahanda Port Authority. The Respondent had no influence on this governmental decision 

and was not in the position to doubt the reasonable fact that some crew members were 

infected with the Ebola Virus. Consequently, the Respondent had no other option but to 

wait until the Vessel was released for the commencement of the discharge process. As 

already established under para. 3.1. the Claimant is responsible for the detention of the 

Vessel. Therefore, the claim against the Respondent for damage caused by loss of time has 

no merit. If the delay is outside the Charterer’s control - provided that the Charterer was 

not negligent - the Claimant has no right to charge the Respondent with any losses per se.6 

In the present case it is evident that the Respondent could not have any influence on the 

detention of the Vessel by the Wahanda Port Authority. It is also clear that the delay in the 

commencement of the discharge process was not caused by the Respondent’s negligence. 

                                                           
6 Gortons/ Hillenius/ Ihre/ Sandevärn, Shipbroking and Chartering Practice at 270. 
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In general, a ship has to wait at the outer anchorage for berthing until the terminal is 

available. The Respondent is well aware of the slight delay caused by waiting for berthing. 

However, this delay would not have occurred had the initial itinerary been obeyed. Due to 

the detention, the Vessel was not allowed to berth within the foreseen time slot.7 

Subsequently, the terminal was not immediately at disposal after the release of the Vessel 

from detention. For this reason, the Respondent was not allowed to discharge the cargo 

immediately after the detention period. The re-delivery can take place only after the 

discharge process is completed, as mentioned above under para. 3.3. This chain of events 

made the re-delivery of the Vessel impossible before 30 June 2016. The discharge of the 

cargo was completed within the conventional time although there were certain difficulties 

because of the cargo damage for which the Claimant is responsible (see below under para. 

5.). In conclusion, the chain of events causing the late re-delivery was set into motion by 

the detention of the Vessel which in turn caused the wait for the terminal to become 

available. The Respondent cannot be held responsible for the late re-delivery to which it 

was forced by the events at Owner’s risk. 

4.2. The Charterparty between the Respondent and the Claimant was fixed for a duration of 

“50-55 days WOG”. The abbreviation WOG stands for “Without Guarantee” and considers 

a re-delivery on time even if the actual re-delivery date is beyond the particular charter 

period8 and if the duration of the Charterparty was estimated in good faith.9 In the present 

case, the Vessel was re-delivered on 30 June 2016, whereas the “Hypothetical Re-delivery” 

was on 20 June 2016 without counting the days of detention. The re-delivery should be 

                                                           
7 Seatrade Group NV Hakan Agro DMCC (The “Aconcagua Bay”) [2018] 2 Lloyd's Rep. at 381 et seq. (J Lord 

Knowles CBE). 
8 The Alma Shipping Corporation of Manrovia v. Mantovani (The “Dione”) [1975] 1 Lloyd's Rep. 115 at 117 (J 

Lords Denning, M.R.,Orr, Browne); Coghlin, Time Charters at 92, 4.10 and 94, 4.20. 
9 Losinjska Plovidba Brodarstovo DD v Valfracht Maritime Co Ltd (The “Lipa”) 2001 WL 676795, Nr. 9 (J Lord 

Smith); Continental Pacific Shipping Ltd v Deemand Shipping Co Ltd (The “Lendoudis Evangelos II”) [1997] 

C.L.C. 432 at 434 (J Lord Longmore J.); Coghlin, Time Charters at 96, 4.28. 
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considered in a reasonable margin according to the duration of the Charterparty and the 

stipulation on “without guarantee”. This would allow a re-delivery on time even if the date 

is beyond the particular charter period.10 The Respondent made the estimated time of 

duration in good faith. Estimation in good faith does not cover unexpected events such as 

the quarantine and the detention of the Vessel for which the Respondent is not responsible.   

4.3. Furthermore, the Respondent cannot be held liable for any losses arising from a contract 

between the Claimant and a third party. The Claimant concluded a Charterparty with 

“Champion Shipping Corp.” on 15 June 2016. In this following Charterparty the Claimant 

assured by the LAYCAN stipulation that the notice of readiness will be tendered between 

22-28 June 2016.  Without a re-delivery notice from the Respondent, however, the 

Claimant could not assure such a notice of readiness, because at the conclusion of that 

Charterparty on 15 June 2016 there was no existing re-delivery notice from the Respondent 

and no factual circumstance that the handing over could take place soon. In fact, the 

circumstances caused by the detention of the Vessel – of which the Claimant was well 

aware – were suggesting otherwise. The Claimant cannot hold the Respondent liable for 

not complying with the Vessel’s next fixture which was caused by the Claimant’s own 

neglect. The Respondent informed the Claimant in a 1-Day Redelivery Notice11 on 29 June 

2016 about its intention to re-deliver the Vessel the next day. It is the Claimant’s own 

negligence to rely on a hypothetical re-delivery by the Respondent whereas the 

circumstances were suggesting otherwise and to assure the delivery of the Vessel latest on 

28 June 2016 to the next charterer without being certain about the actual re-delivery. The 

                                                           
10 The Alma Shipping Corporation of Manrovia v. Mantovani (The “Dione”) [1975] 1 Lloyd's Rep. 115 at 117 (J 

Lords Denning, M.R.,Orr, Browne); Coghlin, Time Charters at 92, 4.10 and 94, 4.20. 
11 Transfield Shipping Inc v Mercator Shipping Inc (The “Achilleas”) [2007] EWCA Civ 90 at 8 (J Lords 

Hoffmann, Hope of Craighead, Rodger of Earlsferry, Walker of Gestingthorpe, Hale of Richmond). 
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Claimant cannot hold the Respondent liable for its own neglect in complying with its 

follow-on fixture. 

4.4. The Claimant must admit its responsibility regarding all cargo operations considering cl. 8 

(a) of the NYPE 2015 and the additional provision in the Charterparty. The Master, on 

Owner’s behalf, has to supervise and take account for any delay caused by cargo 

operations. Even it is agreed for the sake of argument that the delay was caused by the 

events during the discharge process according to cl. 8 (a) of the NYPE 2015 the Master is 

responsible for discharging operations. As stated in the Charterparty and admitted in the 

Submissions both parties agreed to add the words “and responsibility” to cl. 8 (a) of the 

NYPE 2015 which altered the provision to “[…] the Charterers shall perform all cargo 

[operations] under the supervision and responsibility of the Master”. This alteration 

results in the responsibility of the Owners for cargo operations.12 As already set out under 

paragraph 4.1. the discharge process was completed in the conventional time. For the 

commencement of the discharging operations berthing of the Vessel is essential. Since 

without an available berthing slot at the terminal the cargo operations cannot commence, 

all obstacles regarding the berthing process must also be taken into account. Counting this 

itinerary time frame as part of the cargo operations any delay arising from the prevention 

to call at the terminal (para. 4.1.) remains on Charterer’s failure, though in the present case 

it is under the Master’s purview according to the added phrase to cl. 8 (a) of the 

Charterparty.13 Hence, the Respondent is also not responsible and therefore not liable for 

the delay in the commencement of the discharge operations and damage caused by the late 

re-delivery of the Vessel. 

 

                                                           
12 at page 2 of 5 of Defence and Counterclaim Submissions; Coghlin, Time Charters at 96, 4.27. 
13 Nippon Yusen Kaisha Ltd v Scindia Steam Navigation Co Ltd (The “Jalagouri”) [2000] 1 Lloyd's Rep. 515 et 

seq. (J Lord Rix).  
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SUBMISSIONS ON THE MERITS OF THE COUNTERCLAIM 

5. 100 % of the cargo claim is for Owner’s account. 

5.1. In the following, some legal issues will arise for which the applicability of the International 

Convention for the Unification of Certain Rules of Law relating to Bills of Lading (“Hague 

Rules”) is of importance. According to cl. 2 of the Full Terms of the Carrier‘s Bill of Lading 

Form the Hague Rules as enacted in the country of shipment shall apply to that contract. 

At the present case, the country of shipment is Challaland whose laws closely resemble the 

laws of the United States according to the Procedural Order No. 2. Since the Hague Rules 

are in force in the United States the same applies to Challaland. Additionally, the 

applicability of the Hague Rules on the charterparty and the incorporation into any Bill of 

Lading under the charterparty was agreed in cl. 33 (a) of the NYPE 2015. Hence, the Hague 

Rules are applicable on matters arising under the charterparty at issue. 

5.2. In case of a cargo damage, the receiver of the cargo may sue the Charterers as well as the 

Owners of the vessel, pursuant to art. I (a) of the Hague Rules. The sued party may seek to 

be indemnified by the other party involved in the carriage of goods. Cl. 8 of the Inter-Club 

New York Produce Exchange Agreement 1996 as amended 2011 (“ICA”) defines the 

apportionment of such claims. The applicability of the provisions of the ICA was 

established by cl. 53 of the Charterparty (Omega Chartering Rider Clauses) and also by cl. 

27 of the NYPE 2015. Pursuant to cl. 8 (a) of the ICA, claims arising out of 

unseaworthiness of a vessel or an error of navigation or management should be borne to 

the full amount by the Owners of a vessel. The subject of the dispute in this case is 

indemnification for cargo damage during the carriage performed by the Respondent under 

the Charterparty. The Receiver brought an action against the Respondent claiming 

indemnification for the damage to the transported cargo caused by the flooding of the cargo 
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hold. The Respondent and the Receiver have agreed an indemnification in the sum of 

USD100,000.00 for the cargo damage. 

5.2.1. The applicability of the ICA is established when an action within the meaning of cl. 3 of 

the ICA was brought. The contract of carriage involved the transportation of 1720 pieces 

of 5 mt big bags of English breakfast tea from Challaland, West Coast to Wahanda, Bao 

Kingdom. The Claimant has never challenged the details regarding the carried cargo. As 

explained in para. 5.1, the carriage is subject to the Hague Rules. According to Art. 3 § 2 

Hague Rules the carrier is obliged to carry the goods properly and carefully. The fact that 

the cargo has suffered wetness damage is clear evidence it has not been carried properly 

and carefully. The claim for damages for the breach of the contract of carriage due to 

wetness damage to the cargo brought by the Receiver is an action within the meaning of 

cl. 3 of the ICA. Additionally, pursuant to cl. 4 of the ICA the claim being apportioned 

under the rules of the ICA must have been settled or compromised and paid prior to the 

apportionment. It follows from the wording of the clause that the demand does not 

necessarily have to be settled at a court. Since only a settlement between the parties to 

the cargo claim is necessary for the purposes of cl. 4 of the ICA, the requirements of the 

ICA have been met: the Receivers and the Respondent have already agreed on an 

indemnification in the amount of USD100,000.00. Although the Respondent has not yet 

rendered the actual payment for damages, it may already request the Tribunal to declare 

the right to claim indemnity from the Claimant at a later stage. Even if the Respondent 

has to wait for raising this claim until it actually renders payment, it would not make any 

difference as to the substance of the claim. However, the Respondent would have to start 

new proceedings which would increase time and costs without bringing any new findings. 

Hence, the Respondent may claim apportionment according to the rules of the ICA. 
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5.2.2. The Respondent’s claim is not time-barred under cl. 6 of the ICA. Pursuant to this clause, 

a cargo claim is deemed to be time-barred where the claimant of the cargo claim [in the 

present case the Respondent] failed to give written notification within 24 months of the 

delivery date of the cargo. The cargo was not delivered earlier than 30 June 2016. The 

Respondent already submitted first information on the cargo damage by an e-mail on 27 

June 2016 when discharge of the cargo was not even completed. The Claimant replied to 

the e-mail the same day and acknowledged the “receipt of [the] notification in relation 

to damage to cargo”. Evidently, both e-mails were sent in much less time than 24 months 

within the date of delivery. In addition, the Claimant’s argument that a sufficient 

notification has not taken place is in clear conflict with its initial confirmation of the 

receipt of the notification. Even if the e-mail of 27 June 2016 was considered to be 

insufficient, the Respondent sent another e-mail to the Claimant on 7 July 2016 which 

stated as the subject matter the “formal notification on the cargo claim”. This e-mail was 

also clearly sent within the 24 months period. This notification to the Claimant also 

included the surveyor’s preliminary damage report which provided information on the 

cause, type and the possible extent of the damage. This information is sufficient enough 

for estimation of the indemnification amount to be possibly claimed. Due to the ongoing 

discussions with the Receivers of the cargo by the time, an exact sum for the 

indemnification amount could not be provided. Nonetheless, the notification of 7 July 

2016 cannot be deemed as premature since it clearly follows from the report that the 

Receivers had already declared their intention to claim damages from the Respondent. 

The information provided in the attached report was already detailed enough and the 

Respondent was not able to provide any further information as the Receivers had not 

advanced their claim by that time. Further, the effect of an acknowledged notification 

cannot be reversed by the fact that the Respondent did not give information on the 
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specifics of the cargo claim which was available to it only at a later point. 

Acknowledgement of a notification on a fact cannot be denied later on. The Claimant was 

first notified of a possible claim and later within the 24 months period on the possible 

extent of the claim. In fact, the amount actually claimed is even lower than expected. 

Based on the information given by the surveyor’s report one could have expected a 

substantial claim. It is reported that the majority of 8,600mt loose leaf English Breakfast 

Tea with a market price of at least USD60.00 per kilo was damaged. Therefore, the 

Claimant cannot suggest that the extent of the claim was unexpected so that it suffers 

disadvantages by not having been informed to a greater extent. Hence, the claim cannot 

be deemed to be time barred since the Claimant received the necessary notification in 

time as required under cl. 6 ICA. 

5.2.3. The Claimant is, according to cl. 8 (a) of the ICA, obliged to indemnify the Respondent 

for the full amount of the cargo claim if it is caused by unseaworthiness or a fault or error 

in the navigation or management of the vessel. The definition of the terms “navigation 

and management of the ship” and “unseaworthiness” should be in accordance with Art. 

IV § 2(a) of the Hague Rules, since the Hague Rules are applicable on the carriage of the 

cargo in question (para. 5.1 above).14 The cargo was damaged when the Crew carried out 

the ballasting operation as they were preparing the Vessel for her next journey. The Crew 

flooded the wrong hold, thus leading to the wetness of the cargo which was still in the 

hold. The ballasting of a vessel is usually done to serve the stability of a vessel, not only 

to protect the cargo but first and foremost to protect the Vessel from any danger caused 

by instability. Generally, an error in ballasting is an error in the management of the 

vessel.15 Even shifting of the cargo itself may be part of the management of a vessel if it 

                                                           
14 Benline Steamers Ltd. v. Pacific Steam Navigation Co. (The “Benlawers”), [1989] 2 Lloyd’s Rep. 51 at 60 (J 

Hobhouse). 
15 Tetley, Marine Cargo Claims at 969. 
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is done due to ballasting reasons and to ensure her stability.16 Furthermore, Justice 

Cockerill held in The Privocean – a cargo damage case caused by an erroneous stowage 

plan – that the difference between the management of the ship and the handling of the 

cargo depends on the want of care of cargo and the want of care of the vessel indirectly 

affecting the cargo: actions carried out in favour of the stability of the vessel are part of 

the care for the ship.17 As stated in the Surveyor’s Report, the ballasting was done to 

prepare the Vessel for her next journey, which was to be carried out without any cargo 

on board and could not have started before the cargo was fully discharged. Also in the 

Santa Ana, the ballasting of the wrong double bottom was held to be an error in 

management instead of a failure in cargo handling,18 although negligence in the 

navigation or management of a cargo-laden vessel will always create a foreseeable danger 

to the cargo as well.19 In the Santa Ana, the cargo was only affected indirectly by the 

ballasting and the care of the Vessel indirectly affected the cargo. Thus, it was held that 

the error in ballasting is an “error [...] in navigation or management of the [V]essel”. 

Since the ballasting of the Thanos Quest was clearly done for the care of the Vessel, the 

flooding of the cargo constitutes an error in the navigation and management of the Vessel. 

5.2.4. Additionally, the Respondent is still convinced that water was pumped into the cargo hold 

prior to leaving the berth at West Coast and this led to the unseaworthiness of the Vessel.20 

In The Benlawers21 Justice Hobhouse held that the expression “unseaworthiness” in an 

                                                           
16 The Germanic [1905] 196 U.S. 589 at 597 (J Holmes). 
17 Clearlake Shipping Pre Ltd. v. Privocean Shipping Ltd. (The “Privocean”) [2018] 2 Lloyd’s Rep. 551 at 560 (J 

Cockerill). 
18 Barclay, Technical Aspects of Unseaworthiness, [1974] LMCLQ 287 at 293. 
19 Grace Line Inc. v. Todd Shipyars Corporation; Home Onsurance Co. and Atlantic Mutual Insurance Co. v. 

Grace Line Inc., The Ship “Santa Ana”, Todd Shipyards Corporation and Shipowners & Merchants Towboat Co. 

Ltd.; Commercial Insurance Co. of Newark v. same; Royal Globe Insurance Co. v. same (The “Santa Ana”) [1975] 

1 Lloyd’s Rep. 276 at 286 (Ct J Carter). 
20 Tetley, Marine Cargo Claims at 970. 
21 Benline Steamers Ltd. v. Pacific Steam Navigation Co. (The “Benlawers”), [1989] 2 Lloyd’s Rep. 51 at 60 (J 

Hobhouse). 
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ICA had to be used in a broader sense. It does not only include the fitness of a ship to 

withstand the perils of navigation, but also the “cargoworthiness” of a ship if the Hague 

Rules are incorporated (para. 5.1 above).22 The term “cargoworthiness” means that a 

vessel must be fit to carry the intended cargo safely, which means that a vessel can be 

cargoworthy for one cargo while she is not cargoworthy for another one which is more 

sensitive.23 When the cargo holds were flooded by the crew, the vessel was no longer 

suited to transport dry cargo, although dry cargo was part of the intended cargo, since the 

M/V “Thanos Quest” was a “MPP dry cargo ship” and loose leaf tea was not excluded. 

After the flooding, all cargo inside would become wet and would be damaged by the salty 

water. Thus, the Vessel was no longer cargoworthy although she was still able to do the 

whole navigation. Accordingly, the Respondent is entitled to an indemnification in the 

full amount of the cargo claim due to an error in navigation and management as well as 

due to unseaworthiness of the Vessel. 

5.3. Alternatively, the Respondent is entitled to damages in like amount of the cargo claim due 

to the Claimant’s breach of cl. 27 of the NYPE 2015 and cl. 53 of the Charterparty (Omega 

Chartering Rider Clauses). The Respondent can establish its claim for indemnity not only 

under the ICA but also under the Charterparty. The actual or prospective claim of the 

Receivers which is in fact caused by the Owners’ breach of the Charterparty constitutes the 

damage suffered by the Charterers.24 In both clauses the parties agreed to carry out the 

apportionment of cargo claims in accordance with the ICA. However, such an 

apportionment has not taken place yet, although demanded by the Respondent. Hence, the 

Claimant’s refusal to pay the damages claimed by the Receiver constitutes the breach of 

                                                           
22 Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. (The “Aquacharm”) [1982] 1 Lloyd’s Rep. 7 at 9 (J Lord Denning 

M.R); Bennet/ Bright, Carver on Charterparties at 5-265; Thomas, Legal Issues relating to Time Charterparties, 

2008 at 244; Coghlin, Time Charters at 375, 20.78. 
23 Barclay, Technical Aspects of Unseaworthiness, [1974] LMCLQ 287. 
24 D/S A/S Idaho v. Peninsular and Oriental Steam Navigation Co. (The “Strathnewton”) [1983] 1 Lloyd’s Rep. 

219 at 226 (J Lord Kerr). 
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the above-mentioned Charterparty clauses. When the Respondent renders the actual 

payment for damages claimed by the Receivers, it is to be compensated by the Claimant in 

like amount. The claim for damages due to the breach of contract is not time-barred as it 

falls within the scope of the regular time limit in English law which is applicable to the 

present dispute according to cl. 80 of the Charterparty (Omega Chartering Rider Clauses). 

Since there is no other provision in the Charterparty on the time limit of claims arising 

from the contract, the claim founded in the breach of the Charterparty does not expire 

before six years. 

5.4. In another alternative, if the Respondent was not entitled to full indemnification according 

to cl. 8 (a) of the ICA, it is nevertheless entitled to an indemnification by the Claimant in 

half of the amount of the cargo claim pursuant to cl. 8 (b) of the ICA. If the Tribunal refuses 

to grant the apportionment under cl. 8 (a) of the ICA, the erroneous ballasting will at least 

fall under the expression “other handling of the cargo”, since it is broad enough to cover 

all actions in this context. Cl. 8 (b) of the ICA provides that the Charterer should bear half 

of the amount of a cargo claim if the parties added the phrase “and responsibility” to cl. 8 

(a) of the incorporated NYPE 2015 form. Since the Claimant and the Respondent did so in 

the Charterparty, the Respondent should not bear more than half of the amount of the cargo 

claim and is at the very least entitled to an indemnity for the other half. 

5.5. In conclusion, the Claimant is, according to cl. 8 (a) of the ICA, obliged to indemnify the 

Respondent for the full amount of the cargo claim. At the very least, the Claimant is, 

according to cl. 8 (b) of the ICA, obliged to indemnify the Respondent for half of the 

amount of the cargo claim. 
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6. The Respondent is entitled to an indemnification for overpaid hire 

6.1. The Respondent does only have to pay hire for the period the vessel is on hire. In case the 

vessel is set off-hire, the Owner is not entitled to any payments. Pursuant to cl. 17 of the 

NYPE 2015, a vessel is to be set off-hire if one of the listed events prevents her from fully 

working. From her arrival on 7 May 2016 until 11 May 2016 the Vessel was not allowed 

to berth at Wahanda and instead was held at anchorage. Wahanda Port State Authority did 

not allow the Vessel to enter the port without prior inspection since the Vessel had sailed 

from West Coast, Challaland, where an Ebola outbreak took place. During the inspection 

some of the crew members showed signs of infection. Therefore, the vessel was 

quarantined from 11 May 2016 until 26 June 2016. During this period, which started on 7 

May 2016, the Vessel was not allowed to commence discharge operations or any contact 

with the shore. Since discharging could not take place from 7 May 2016 until 26 June 2016, 

the Respondent is entitled to a restitution of the overpaid hire in the amount of 

USD375,000.00. 

6.1.1. To be held off-hire under cl. 17 of the NYPE 2015 the Vessel must have been prevented 

from fully working. A vessel is prevented from fully working when she is not able to 

perform the next operation as required by the Charterer.25 After arriving at Wahanda the 

next operation would have been berthing and discharging, but when the Vessel arrived at 

Wahanda port she was held at anchorage and was not allowed to berth. Hence, 

commencement of the discharging operation was impossible, although the Vessel was 

fully capable of berthing and performing the discharge as far as technical requirements 

were concerned. Nevertheless, even if a vessel is technically fully capable of fulfilling 

                                                           
25 Sig. Bergesen D.Y. & Co. and Others v. Mobil Shipping and Transportation Co. (The “Berge Sund”) [1993] 2 

Lloyd’s Rep. 453 at 459, (J Lord Staughton); Delphis NV v. Ulrike F Kai Freese GmbH & Co. KG (The “TS 

Singapore”) [2009] 2 Lloyd’s Rep. 54 at 57, (J Burton); Belcore Maritime Corporation v. F.lli. Moretti Cereali 

S.p.A. (The “Mastro Giorgis”) [1983] 2 Lloyd’s Rep. 66 at 69 (J Lloyd). 
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her duties, the full working of a vessel may also be prevented by legal means, e.g. Port 

State Authorities preventing her from sailing or her arrest.26  The underlying cause must, 

however, relate to the physical condition either of the ship or of the crew.27 In fact, this 

is the case: the detention was directly attributable to the condition and history of the 

Vessel. In The Apollo it is stated that obtaining free pratique prevents a Vessel from fully 

working at least in case it is more than a mere formality and if there was a good cause for 

the testing.28 Although, in that case the wording “whatsoever” was added to the Off-Hire 

clause the principle is equally applicable regarding the question if a Vessel is fully 

working. Since the M/V “Thanos Quest” was sailing from a port which was infected by 

Ebola, the testing and the later quarantine were reasonably held. Furthermore, the action 

of the Port State Authorities must not be an act directed against all ships waiting to enter 

the port in general, but against a ship in particular. In the present case, there was no 

general prohibition of ships entering Wahanda port, not even a general prohibition of 

ships coming from the infected areas. Although it was reported in the West Coast Daily 

Echo on 21 April 2016 that some ports were quarantined, the general quarantine did not 

affect Wahanda. In fact, the detention was directed exclusively against the M/V “Thanos 

Quest”. Consequently, the Vessel was prevented from fully working during the period 

from 7 May 2016 until 26 June 2016. 

6.1.2. Moreover, the Vessel must have been affected by one or more of the off-hire events listed 

in cl. 17 of the NYPE 2015. Discharging could not take place due to the detention and 

the quarantine ordered by Wahanda Port State Authority. These measures are clearly 

                                                           
26Andre & Cie. S. A. v. Orient Shipping (Rotterdam) B.V. (The “Laconian Confidence”) [1997], 1 Lloyd’s Rep. 

139 at 150, (J Rix); Belcore Maritime Corporation v. F.lli. Moretti Cereali S.p.A. (The “Mastro Giorgis”) [1983] 

2 Lloyd’s Rep. 66 at 67 (J Lloyd). 
27 Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. (The “Aquacharm”) [1982] 1 Lloyd’s Rep. 7 at 9 (J Lord Denning 

M.R) 
28 Sidermar S.p.A. v. Apollo Corporation (The “Apollo”) [1978] 1 Lloyd’s Rep. 200 at 205 (J Mocatta). 
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within the meaning of “detention by port state control” as well as “any other similar 

cause”.  

6.1.3. During the period after her arrival and prior to the inspection by Wahanda Port Authority 

the Vessel was set off-hire due to port state control measures. As both parties have stated 

in their e-mails, the Vessel was not allowed to berth at Wahanda Port as long as an 

inspection had not taken place. In order to result in off-hire the reason for the detention 

must have been a deficiency of the Vessel. The inspection took place because Wahanda 

Port Authority had reasonable doubt that the Vessel’s crew might have been infected 

since the Vessel had started her journey from an infected area. Nevertheless, they could 

not have been sure about a potential infection at that point. That there was a recent Ebola 

outbreak at the port of loading constitutes a deficiency of the Vessel which caused the 

inspection and the following detention. It falls out of the Charterers’ scope of 

responsibility and influence that the Vessel visited an infected area since she was already 

unloading cargo in West Coast Range when the Charterparty was signed and before she 

became subject to the Charterers’ commercial instructions. Thus, the Vessel was already 

off-hire after her arrival at Wahanda port on 7 May 2016 and until the inspection by 

Wahanda Port Authority on 11 May 2016 caused by her deficiency. 

6.1.4. From 11 May 2016 to 26 June 2016 the Vessel was set off-hire pursuant to cl. 17 of the 

NYPE 2015. Although quarantine is not expressly mentioned in the provision, it is a 

“similar cause” under cl. 17 of the NYPE 2015. As the phrase “similar cause” illustrates, 

the clause does not provide an exhaustive list of events causing off-hire. Furthermore, it 

should be particularly stressed that the quarantine was an event beyond the Charterer’s 

control: the Vessel was already delivered on 29 March 2016 while first information on 

the outbreak was published on 18 April 2016 only two days before the departure of the 

Vessel in Challaland. In this extremely short period, it was almost impossible to change 
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anything about the journey. Therefore, the Vessel was off-hire from 11 May 2016 until 

26 June 2016 due to the quarantine. Off-hire was not terminated at an earlier point because 

the Vessel was only cleared to berth on 26 June 2016. Since performance of the intended 

use of the Vessel was not possible at an earlier time, the off-hire period continued until 

the clearance to berth. 

6.1.5. Based on these facts and their legal implications, the Vessel was off-hire from 07 May 

2016 until 26 June 2016 and the Charterer lost this whole period. Therefore, it is entitled 

to a restitution of hire in the amount of USD375,000.00 which was paid for the period of 

07 May to 26 June 2016. 

6.2. Alternatively, the Vessel was off-hire from 07 May 2016 to 26 June 2016 pursuant to cl. 

44 of the Charterparty (Omega Chartering Rider Clauses). According to this clause the 

Owners are responsible for any delay caused by a quarantine arising from crew members 

having communication with the shore or any infected area without written consent of the 

Charterers or their Agents. The Vessel started her journey on 20 April 2016 and the Ebola 

outbreak in Challaland was already known on 18 April 2016. Before leaving a port for a 

journey, it is common for crew members to do shore leaves. Even if the Crew had not left 

the Vessel there would still have been communication with stevedores coming from the 

shore since loading was completed on 20 April 2016, two days after information on the 

outbreak was published. Thus, it is highly probable that crew members had communication 

with the shore despite the common knowledge of the Ebola outbreak in the area. The article 

published in the West Coast Daily Echo on 18 April 2016 serves as evidence as it states 

that several cases of Ebola were reported in the West Coast area and infections amongst 

stevedores were explicitly mentioned. Since West Coast Daily Echo is a publicly available 

and widely read newspaper, the Claimant and the Crew cannot challenge the common 

knowledge of the Ebola outbreak. Knowing that the vessel was berthed at an infected port, 
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they should not have left her without the Respondent’s written consent. Such consent was 

not given by the Respondent at any time. If the crew had not communicated with the shore, 

they would not have been infected and the quarantine would not have occurred on 11 May 

2016. Moreover, proof that the Vessel is safe could have been given faster and there would 

have been no need to wait for the inspection carried out on 11 May 2016. Hence, the 

detention and the quarantine by Wahanda Port State Authority were caused by the crew 

having communication with the shore in West Coast on and after 18 April 2016. Any time 

lost by these events is to be deducted as off-hire due to cl. 44 of the Charterparty (Omega 

Chartering Rider Clauses). As there is no proof that the delay was caused by any other 

reason than the crew having communication with infected areas (and thus having been 

infected), the detention from 07 May 2016 until 26 June 2016 is caused by the Crew’s fault. 

The Crew is under Owner’s command; thus, all issues regarding the Crew are at Claimant’s 

risk and, therefore, it is responsible for the time loss. The whole period is to be deducted 

as off-hire pursuant to cl. 44 of the Charterparty (Omega Chartering Rider Clauses) and 

the Respondent is entitled to a restitution for the overpaid hire. 

6.3. In conclusion, the Respondent demands restitution in the amount of USD375,000.00 for 

overpaid hire from 7 May 2016 until 26 June 2016 pursuant to cl. 17 of the NYPE 2015 or 

pursuant to cl. 44 of the Charterparty (Omega Chartering Rider Clauses). 

 

ARBITRATION COSTS AND FEES 

7. The Respondent respectfully requests the Arbitral Tribunal to decide that the Claimant 

should pay all arbitration costs and legal fees since it raised an unfounded claim against the 

Respondent.  

8. Pursuant to sec. 63 (3) of the Arbitration Act 1996 the Tribunal may determine the 

recoverable costs of the arbitration in case the parties have not agreed on the recoverable 
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costs. Since such an agreement was not reached, the Tribunal may determine the costs of 

the arbitration.  

 

 

In light of the above, the RESPONDENT respectfully requests the Arbitral Tribunal to: 

9. Dismiss the CLAIMANT’s claim in the sum of USD15,426,567.42; 

10. Grant relief for the counterclaim; 

11. Acknowledge and grant relief for the overpaid hire. 

12. Impose all costs of Arbitration on the CLAIMANT. 

 

Served this 29th day of April 2019 by Knight & Protector Solicitors of Knightrider Court, 

London EC4, Solicitors for the Respondent.  

 


