
 
 

EIGHTEENTH ANNUAL INTERNATIONAL MARITIME LAW  

ARBITRATION MOOT COMPETITION 

 

 

TEAM NO. 9  

UNIVERSIDAD CARLOS III DE MADRID 

IN THE MATTER OF AN ARBITRATION HELD IN SINGAPORE 

___________________________________________________________________________ 

CLAIMANT  RESPONDENT 

Furnace Trading Pte Ltd v. Inferno Resources Sdn Bhd 

 

MEMORANDUM FOR RESPONDENT 

 

 

 

 

 

Alba Vázquez · Arantxa Rivera · Celia Altable  

 Javier Fernández · Jokin Beltrán · Natacha Cerdeño 



 

 

Memorandum for RESPONDENT 

II 

TABLE OF CONTENTS 

INDEX OF ABBREVIATIONS............................................................................................ IV 

INDEX OF AUTHORITIES .................................................................................................. V 

SUBMISSIONS ........................................................................................................................ 1 

I. INTRODUCTION AND STATEMENT OF FACTS .................................................... 1 

A. Introduction.................................................................................................................... 1 

B. Statement of facts ........................................................................................................... 1 

II. THE ARBITRAL TRIBUNAL HAS THE POWER TO DECIDE ON THE 

MERITS ................................................................................................................................ 4 

A. The parties submit their disputes to arbitration ............................................................. 4 

B. The arbitral tribunal has the power to decide on the merits ........................................... 4 

III. INFERNO HAS NOT BREACHED THE CONTRACT AND SHALL NOT PAY 

DAMAGES ........................................................................................................................... 5 

A. RESPONDENT complied with the Charterparty when it designated a safe port ............... 6 

B. CLAIMANT breached the contract when it restrained RESPONDENT to discharge in a 

validly designated port........................................................................................................ 8 

C. CLAIMANT wrongfully terminated the contract and thus, RESPONDENT should  .......... be 

released to pay damages ................................................................................................... 11 

IV. THE ARBITRAL TRIBUNAL HAS NO JURISDICTION TO EXECUTE THE 

LIEN OVER THE CARGO .............................................................................................. 13 

A. According to the arbitration agreement, the arbitral tribunal cannot grant interim 

measures ........................................................................................................................... 13 



 

 

Memorandum for RESPONDENT 

III 

B. In the alternative, the Bill of Lading has not incorporated the lien clause .................. 14 

V. THE CONTRACTUAL LIEN DOES NOT ALLOW THE SALE OF THE 

CARGO ............................................................................................................................... 16 

A. The CLAIMANT did not validly exercise the lien over the Cargo ................................. 16 

B. The nature of the lien does not grant liberty to sell the Cargo ..................................... 18 

VI. IN THE ALTERNATIVE, THE ARBITRAL TRIBUNAL SHOULD NOT 

GRANT CLAIMANT LIBERTY TO SELL THE CARGO UNDER ARBITRAL 

RULES................................................................................................................................. 19 

A. CLAIMANT does not have a serious question to be tried .............................................. 20 

B. The balance of conveniences does not allow the sale of the Cargo ............................. 20 

VII. CLAIMANT IS NOT ENTITLED TO EXERCISE A LIEN OVER THE SUB-

FREIGHT ........................................................................................................................... 23 

A. The Bill of Lading does not incorporate the Time Charterparty ................................. 23 

B. The Bill of Lading incorporates the Head Voyage Charterparty ................................. 24 

C. The sub-freight is not included under the lien clause of the Head Voyage  

Charterparty ...................................................................................................................... 24 

PRAYER FOR RELIEF........................................................................................................ 25 

 

 

  



 

 

Memorandum for RESPONDENT 

IV 

INDEX OF ABBREVIATIONS 

B/L Bill of Lading no. IMOBL 11223344X  dated 4th 

October 2016, expedited by the Master of the Vessel to 

Idoncare (the SUB-CHARTERER) 

CLAIMANT Furnace Trading Pte Ltd  

Head Voyage Charterparty Recap of the Voyage Charterparty dated 1st September 

2016 and COAL-OVERY BIMCO Standard Coal and 

Ore Charter party between CLAIMANT and RESPONDENT. 

IAA International Arbitration Act of Singapore 

Model Law UNCITRAL Model Law on International Commercial 

Arbitration (1985), with amendments as adopted in 2006 

RESPONDENT Inferno Resources Sdn Bhd 

SCMA Rules Singapore Chamber of Maritime Arbitration Rules 

The Parties CLAIMANT and RESPONDENT  

The SHIPOWNER Imlam Consignorist GmbH 

The SUB-CHARTERER Idoncare Berjaya Utama Pty. Ltd. 

The Vessel M.V. TARDY TESSA 

Time Charterparty Time Charterparty between IMLAM and CLAIMANT 

dated 15th february 2016 

 



 

 

Memorandum for RESPONDENT 

V 

INDEX OF AUTHORITIES 

 

STATUTES, RULES AND TREATIES 

 

International Arbitration Act of Singapore (IAA) 

Singapore Chamber of Maritime Arbitration Rules (SCMA Rules) 

Merchant Shipping Act of Singapore (Act 19 of 1995), revised edition 1996.  

International Institute for the Unification of Private Law, UNIDROIT Principles of 

International Commercial Contracts 2010 (UNIDROIT Principles) 

UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments 

as adopted in 2006 (UNITRAL Model Law) 

 

ACADEMIC PUBLICATIONS 

 

AUTHORITY CITED AT. 

 

REDFERN, A.; HUNTER, M. International Arbitration. Oxford University 

Press. Student Version. Sixth Edition. 2015. ISBN: 978-0-19-871425-5. 

 

para. 21 

CHITTY, J. Chitty on Contracts: General principles. Sweet & Maxwell, 

30
th

 Edition (2012).   

para. 45 

LEW, J.D.M., MISTELIS, L.A., KRÖLL, S.M., Comparative International 

Commercial Arbitration. Kluwer Law International (2003). ISBN: 

9789041115683. 

para. 57 

LAU, C. Practitioners Handbook on International Commercial Arbitration. 

Oxford, 2nd Edition, December (2009). ISBN: 9780199534869.  

para. 60 

COOKE, J.,YOUNG, T., ASHCROFT, M., TAYLOR A., KIMBALL, J., para. 69, 70 



 

 

Memorandum for RESPONDENT 

VI 

MARTOWSKI, D., LAMBER, L., STURLEY, M. Voyage Charters. 

Informa. Lloyd's Shipping Law Library, 4th Edition. London (2014).  

GIRVIN, S.D., Carriage of Goods by Sea. Oxford, 2nd Edition (2011). 

ISBN: 9780199589913.  

para. 73 

TETLEY, W. Marine Cargo Claims. Éditions Yvon Blais, 4th Edition. 

2008. ISBN: 978-2-89635-126-8. p. 761. 

para. 87 

BAATZ, Y. Maritime law. Sweet & Maxwell, 2nd Revised edition. London 

(2011). ISBN-10: 0414048768.  

para. 87  

COGHLIN, T., BAKER, A., KENNY, J., KIMBALL, J., BELKNAP JR, T. 

H. Time Charters. Informa. Lloyd's Shipping Law Library. London (2014).  

para. 100 

 

COURT DECISIONS AND ARBITRAL AWARDS 

CASE CITED AT. 

 

Albemarle Supply Co. Ltd. v. Hind & Co. [1928] 1 K.B. 307. 

 

para. 77 

American Cyanamid Co v Ethicom Ltd [1975] AC 396. para. 97 

Barber v Meyerstein (1870) LR 4 HL 317. para. 71 

BDW Trading Ltd v JM Rowe (Investments) Ltd [2011] EWCA Civ 548 

[29]-[30]. 

para. 45 

Chappel v. Comfort (1861) 10 C. B. N. S. 802. para. 104 

Cheall v A.P.E.X. [1983] 2 AC 180, 188. para. 45 

Cornish & Go. v. Kanematsu (1913) 13 S.R. (N.S.W.) 8. para. 33 

Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311. para. 71 

Hammonds v Barclay (1802) 2 East 227, 235; 102 ER 356, 359. para. 89 



 

 

Memorandum for RESPONDENT 

VII 

ICS Ltd v West Bromwich [1998] 1 WLR 896. para. 41 

International Bulk Carriers (Beirut) SARL v Evlogia Shipping Co SA (The 

Milhalios Xilas) [1978] 2 Lloyd’s Rep 186. 

para. 72 

Maldives Airport cited in Five Ocean Corporation v Cingler Ship Pte Ltd 

[2015] SGHC 311. 

para. 66 

Santiren Shipping Ltd v Unimarine (The Chrysovalandou Dyo) [1981] 1 

Lloyd’s Rep 159, 165 (Mocatta J).  

para. 73 

Siboti K/S v BP France SA [2003] EWHC 1278 (Comm) (11 June 2003). para. 62 

The “Trade Resolve” [1999] 4 SLR 424; [1999] SGHC 109. para. 65 

The Miramar [1983] 2 Lloyd’s Rep 319. para. 65 

The Nanfri [1979] A.C 757.  para. 100 

 



 

 

Memorandum for RESPONDENT 

1 

SUBMISSIONS 

 

I. INTRODUCTION AND STATEMENT OF FACTS 

  A. Introduction 

1. In the present case, we have just one breaching party – CLAIMANT. Surprisingly, it did not 

only breach the contract by stubbornly refusing the nomination of safe ports on the basis of 

absurd reasons. CLAIMANT also tried to profit from its self-induce impossibility and 

uncooperative behaviour blaming RESPONDENT – the only performing party in this conflict.  

2. As a preamble, it might be useful for the arbitral tribunal a brief explanatory note about how 

is RESPONDENT’s memorandum structured. In this regard, RESPONDENT’s submissions 

commence with the contractual issues, i.e. breach of contract and damages, due to the fact that 

in case the arbitral tribunal considers that there was no breach, the interim measures requested 

by CLAIMANT may fall short of its useful purpose. 

  B. Statement of facts  

3. The Parties in the present dispute are Furnace Trading Pte Ltd (CLAIMANT), time charterer 

and disponent owner of the vessel M.V. “Tardy Tessa” (the Vessel), Inferno Resources Sdn 

Bhd (RESPONDENT), voyage charterer. RESPONDENT sub-chartered the Vessel to Idoncare 

Berjaya Utama Pty Ltd (SUB-CHARTERER), who is in possession of the Bill of Lading (B/L) 

issued by Imlam Consignorist GmbH (SHIPOWNER), dated 4
th

 October 2016.  

4. On 15
th

 February 2016, Imlam Consignorist GmbH, owner of the Vessel, entered into a 

Time Charterparty with CLAIMANT for a term of 2 years.  

5. By a contract dated 1
st
 September 2016, CLAIMANT and RESPONDENT concluded a voyage 

charterparty (the Head Voyage Charterparty) for the carriage of coal from Australia to China.  

On the same date, Eric Yan, on behalf of All’s Good Brokerage Pte. Ltd. (the Shipbroker), 

sent to CLAIMANT the fixture recap of the Head Voyage Charterparty, where it was 
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established that the eligible discharging ports were in China (Dalian, Jinzhou, Yingkou, 

Yantai, Quingdao, Shangai, Tianjin and Ningbo) and the charterers had to declare the exact 

port when the Vessel passed Singapore for bunkering.  

6. On 9
th

 October 2016, Gordon Grill on behalf of CLAIMANT sent to RESPONDENT a pro-forma 

invoice related to the freight payment, establishing that “additional freight if any to be added 

after nomination of disport”. On 11
th

 October 2016, Gordon Grill emailed to Eric Yan and 

required to the charterers to declare discharging port before passing Singapore and warned 

that any time or costs for deviation due to late declaration of disport will be for charterers 

account. 

7. On 10
th

 October 2016, CLAIMANT sent by email the itinerary of the Vessel to the Shipbroker 

declaring she had arrived to Singapore that day and asking RESPONDENT to nominate a 

discharge port as soon as possible. Additionally, CLAIMANT requested the freight payment. 

8. On 14
th

 October 2016, CLAIMANT ordered the Shipbroker to give notice to RESPONDENT to 

pay the freight forthwith, stating that they reserved rights to terminate the Head Voyage 

Charterparty, and to nominate a discharging port without delay.  

9. On 15
th

 October 2016, RESPONDENT answered alleging its inability to nominate a discharge 

port and to pay the freight, as they had received neither of them from the SUB-CHARTERERS. 

On the same date, CLAIMANT replied stating that such failure was a clear and extremely 

serious breach of the Head Voyage Charterparty terms and requested the nomination of a 

discharge port and the payment of the freight. 

10. On 16
th

 October 2016, RESPONDENT nominated the port of Busan (South Korea) due to 

congestion at Chinese ports. On the same day, CLAIMANT declined the nomination due to its 

exclusion from the trade limits agreed at the Head Voyage Charterparty. By a later email, 

RESPONDENT asked again the nomination of Busan and asked CLAIMANT for their cooperation 

assuming that RESPONDENT will be in charge of the freight rate in case of extra distance.  
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11. By an email dated 17
th

 October 2016, CLAIMANT declined the nomination arguing that there 

were rumours that Busan was not to be considered a safe port due to the presence of zombies. 

On the same day, RESPONDENT answered that Busan was safe due to Korean military 

intervention and recent vessels had been calling Busan without issues. CLAIMANT declined the 

nomination yet again.  

12. On 18
th

 October 2016, CLAIMANT gave notice to RESPONDENT that they had the intention to 

exercise a lien over the cargo for the sums due, unless it received the payment of the freights 

and the nomination of the discharge port. On 20
th

 October 2016, CLAIMANT sent the notice of 

lien over the cargo to RESPONDENT, and over the sub-freights against the SUB-CHARTERER. 

13. On 21
st
 October 2016, RESPONDENT requested to CLAIMANT the nomination of Ningbo as 

discharge port and it promised to pay the freight at the discharge port once the cargo was 

discharged alleging that they had not received the freight from the SUB-CHARTERERS.  

14. On 22
nd

 October 2016, CLAIMANT sent an email to RESPONDENT with the termination of 

Head Voyage Charterparty. On the same day, RESPONDENT replied to the previous email that 

(i) it considered the notice of termination wrongful; (ii) it had always remained ready and 

willing to perform the Charterparty; (iii) CLAIMANT was in repudiatory breach of the 

Charterparty; and (iv) RESPONDENT reserved all rights to seek damages. 

15. On 25
th

 November 2016, CLAIMANT filed a notice of arbitration against the SUB-

CHARTERERS. On 26
th

 November 2016, CLAIMANT submitted a notice of arbitration against 

RESPONDENT requesting the freights, damages and the entitlement to exercise the lien over the 

cargo. RESPONDENT denied all claims. 

16. On 1
st
 December 2016, CLAIMANT filed an urgent application for consolidation and liberty to 

sell the cargo. RESPONDENT and the SUB-CHARTERER agreed to consolidation. However, 

RESPONDENT opposed the application to sell the cargo. By the Procedural Order No.1, the 

arbitral tribunal requested a written Memorandum to be filed by 19
th

 April 2017 and fixed the 
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oral hearings at Singapore in July 2017. 

II. THE ARBITRAL TRIBUNAL HAS THE POWER TO DECIDE ON THE MERITS 

17. The arbitral tribunal has jurisdiction to arbitrate the instant case due to the submission of the 

parties to solve their disputes by arbitration (A) and it has the power to decide on the merits of 

the case (B). 

  A. The parties submit their disputes to arbitration 

18. Within the autonomy of the parties to agree on the most suitable method of dispute resolution, 

the Parties concluded an arbitration agreement to submit their potential and future disputes to 

arbitration. According to the arbitration agreement contained in Clause 29 of the Head 

Voyage Charterparty, the Parties agreed on having arbitration under the Singapore Chamber 

of Maritime Arbitration (SCMA) Rules with three arbitrators where the applicable law will be 

Singapore law.
 1

 

19. In this regard, CLAIMANT filed its notice of arbitration on the 25
th

 November 2016.
2
 

Consequently, RESPONDENT submitted its response to notice of arbitration where it agreed to 

submit “the Dispute arises out of or in connection with the Voyage Charterparty” to 

arbitration.
3
  

20. Therefore, there are no doubts about the will of the parties to solve the present contractual 

dispute by arbitration and their consent to arbitration. 

  B. The arbitral tribunal has the power to decide on the merits 

21. The determination of the validity of the arbitration clause falls under the fundamental power 

of the arbitral tribunal, based on the kompetenz-kompetenz principle.
4
 Pursuant to this 

principle, an arbitral tribunal is competent to decide on its own jurisdiction.  

                                                
1
 Moot scenario, p. 23, Clause 29 of the Head Voyage Charterparty.  

2
 Moot scenario, pp. 76-82, Request of Arbitration. 

3
 Moot scenario, p. 87, para. 6, Response to Notice of Arbitration. 

4
 REDFERN, A.; HUNTER, M. International Arbitration. Oxford University Press. Student Version. Sixth 

Edition. 2015. ISBN: 978-0-19-871425-5, p. 340.  
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22. In accordance with the requirements established in the S. 2A of the International Arbitration 

Act of Singapore (IAA), the applicable law in the present case as the lex arbitri and the law 

chosen by the parties, the arbitration clause should be in writing and incorporate in the main 

contract or a separate agreement. In the present case, both requirements are fulfilled in Clause 

29 of the Head Voyage Charterparty.
5
 

23. Regarding the material scope of the arbitration agreement, RESPONDENT submits that the 

present contractual dispute is to be solved by this arbitral tribunal to which the parties gave 

the power to arbitrate. An arbitration clause in general is thought to solve disputes “arising 

out or in relation with” the contract in which is incorporated, the Head Voyage Charterparty
6
. 

However, RESPONDENT submits that this arbitral tribunal does not have jurisdiction to sell the 

cargo as it is requested by CLAIMANT in its notice of arbitration, this issue will be developed 

below (see Section IV, paras. 58-68 below). 

24. Consequently, RESPONDENT concludes that the Parties conferred the power to the arbitral 

tribunal, and thus it has the authority to arbitrate the dispute related to the breach of the Head 

Voyage Charterparty and the consequent damages claimable, but not to order the sale of the 

cargo.  

III. INFERNO HAS NOT BREACHED THE CONTRACT AND SHALL NOT PAY 

DAMAGES  

25. Generally speaking, a breach of contract occurs when a contracting party, the defaulting 

party, fails to perform, without lawful excuse, a contractual obligation. 

26. CLAIMANT, in its notice of arbitration, alleged that RESPONDENT breached the Head Voyage 

Charterparty when it failed to nominate the discharge port and failed to pay the freight due.
7
 

However, RESPONDENT complied with its obligation to designate a safe port according to the 

                                                
5
 Moot scenario, p. 23, Clause 29 of the Head Voyage Charterparty. 

6
 Moot scenario, p. 32, Clause 26 (c) of the Head Voyage Charterparty. 

7
 Moot scenario, p. 79, para. 15, Notice of arbitration. 
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Head Voyage Charterparty (A), on the contrary, CLAIMANT breached its obligation to direct 

the Vessel to a safe port (B) and wrongfully terminated the contract, thus RESPONDENT should 

be released from paying damages (C). 

  A. RESPONDENT complied with the Charterparty when it designated a safe port 

27. RESPONDENT nominated a safe port according to the requirements established in the Head 

Voyage Charterparty and given the circumstances, firstly nominating Busan as an alternative 

to the congested Chinese ports,
8
 and secondly by designating Ningbo which was included in 

the contractual limits agreed
9
. 

28. Under Clause 8 c) of the Head Voyage Charterparty “the charterers warrant the safety of 

port(s)/ berth(s) nominated and that the Vessel will be loaded and discharged always 

afloat”.
10

 Clause 10 of the Head Voyage Charterparty has a similar content,
11

 and allows the 

charterers to choose a safe area to wait until a discharge port is determined. 

29. In accordance with Clause 16 of the Head Voyage Charterparty, the charterer should 

designate a discharge port when the Vessel passes Singapore for bunkering among the eligible 

discharge ports.
 12

 Lastly, such Clause states that in case there is a hindrance affecting or 

preventing the actual discharge of the cargo on or at the Vessel’s arrival at port of discharge 

and it has not been settled with 48 hours, the charterers shall have the option of “ordering the 

Vessel to a safe port where she can safely discharge without risk of being detained by a 

hindrance”. 

30. In the present case, RESPONDENT informed CLAIMANT that there was congestion at Chinese 

ports,
13

 and thus, according to the contract, it should have had the opportunity to designate an 

alternative safe port. Consequently, on 16
th

 October 2016, RESPONDENT designated Busan, 

                                                
8
 Moot scenario, p. 57, email dated 16

th
 October 2016 from Eric Yan to Gordon Grill. 

9
 Moot scenario, p. 67, email dated 21

st 
October 2016 from Eric Yan to Gordon Grill. 

10
 Moot scenario, p. 26, Clause 8 of the Head Voyage Charterparty. 

11
 Moot scenario, p. 28, Clause 10 of the Head Voyage Charterparty. 

12
 Moot scenario, p. 29, Clause 16 of the Head Voyage Charterparty. 

13
Id. 8. 
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which CLAIMANT refused due to “rumours” about “zombies” in that area.
14

 

31. RESPONDENT’s first designation complies with the contract, as it gives an alternative safe port, 

due to the unexpected congestion in Chinese ports. The congestion of the ports made 

impossible the discharge of the coal by RESPONDENT and justifies the nomination of an 

alternative port outside of the trade limits established in the Head Voyage Charterparty. Had 

the charterers discharged the Vessel in any of the Chinese ports indicated in the Head Voyage 

Charterparty, RESPONDENT would have born the losses and damages for the delay caused by 

the reported congestion. Therefore, RESPONDENT had no other option at that point in time than 

to declare another port and try to perform the contract – its main obligation. 

32. It is unquestionable that RESPONDENT could have never met the delivery deadline had the 

Vessel gone to the congested Chinese ports. For this reason, RESPONDENT acted with the 

required commercial diligence. Furthermore, RESPONDENT found an additional impossibility 

– the unjustifiably uncooperative attitude by CLAIMANT – which forced RESPONDENT to 

designate a congested port, Ningbo. 

33. It has been rightly established that an owner has, at least in the absence of an express 

provision to the contrary in the charterparty, no right to complain if the agreed port, dock or 

berth is not reachable on arrival because of tides, weather or other natural hindrances or even 

because of entirely unexpected human factors such as strikes or congestion.
15

 Consequently, 

CLAIMANT should not make RESPONDENT responsible for the congestion. 

34. As an answer to RESPONDENT’s nomination, CLAIMANT refused to discharge in Busan due to 

the “rumours” of “zombies”,
16

 which is unreasonable and more believable as an argument for 

a movie than a real justification to impeach the discharging of a cargo. However, even if it 

were real, RESPONDENT communicated to CLAIMANT that its bunkers called Busan and it was 

                                                
14

 Moot scenario, p. 58, email dated 17
th

 October 2016 from Gordon Grill to Eric Yan. See Section III.B, paras. 

38-46 below. 
15

 Cornish & Go. v. Kanematsu (1913) 13 S.R.  (N.S.W.) 8. 
16

 Id. 14.  
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safe.
17

 Therefore, if there was any reason to refuse Busan as a safe port in the first email, such 

reason was temporary and should not persist as a valid one to impede RESPONDENT to comply 

with its obligation to discharge. 

35. Lastly, after the exchange of several emails regarding the discharge port, RESPONDENT, 

addressing the lack of cooperation by CLAIMANT, requested to the owners to proceed to 

Ningbo
18

 – one of the ports contained in the eligible discharging port Clause, but congested as 

it was informed previously. Therefore, RESPONDENT continued complying with its obligation 

to guarantee the discharging of the Vessel in a safe port.  

36. After that, the next communication that RESPONDENT received from CLAIMANT was the notice 

of termination, dated the 22
nd

 October 2016.
19

 This fact reveals that the main priority of 

CLAIMANT was not to conclude the performance of the Charterparty but rather impregnate the 

contract with rigidity and inflexibility. In this regard, RESPONDENT tried to solve an endless 

dispute about the discharging port assuming the potential delaying costs caused by the 

congestion. 

37. Due to all the above, RESPONDENT’s attitude is not blameworthy at all and it cannot be 

considered as the breaching party, but rather the performing party who tried several times to 

perform the contract in the face of an uncooperative party like CLAIMANT. 

  B. CLAIMANT breached the contract when it restrained RESPONDENT to discharge 

 in a validly designated port 

38. The defaulting party in the present case is CLAIMANT due to its refusal to direct the Vessel to 

a safe port nominated by RESPONDENT always in accordance to the contractual terms of the 

Head Voyage Charterparty. As a consequence, CLAIMANT made the performance of the Head 

Voyage Charterparty impossible. 

                                                
17

 Moot scenario, p. 60, email dated 17
th

 October 2016 from Eric Yan to Gordon Grill. 
18

 Id. 9. 
19

 Moot scenario, p. 68, email dated 22
nd

 October 2016 from Gordon Grill to Eric Yan. 
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39. As it was stated in Section A, the breach of a contract takes place when a contracting party, 

the defaulting party, fails to perform, a contractual obligation as required by the agreement. In 

this regard, CLAIMANT failed to perform the contract when it denied directing the Vessel to a 

safe port and it insisted on congested Chinese ports. 

40. While, in principle, CLAIMANT does not have an explicit contractual obligation to accept 

RESPONDENT’s proposals of alternative safe ports, it is clear that under Clause 1(a)(ii) of the 

Head Voyage Charterparty the owners must exercise due diligence throughout the currency of 

the Charterparty and discharging of the Vessel.
20

 Under such contractual provision, 

CLAIMANT has the obligation to accept one of the options offered by RESPONDENT, either 

Busan or Ningbo, given the circumstances of congestion in China and given that both were 

safe ports. Nevertheless, CLAIMANT did not act with the required diligence when it denied 

both ports.  

41. Moreover, a contract may contain terms which are not expressly stated but which are 

implied.
21

 The courts have adopted two tests to determine whether a term may be implied.
22

 

Under the “officious bystander” test, if it can be established that both parties regarded the 

term as obvious and would have accepted it at the time of contracting, that should suffice to 

imply a term. The alternative test for implication is that of “business efficacy”, where the 

contract would be unworkable without the term. 

42. In the present case, RESPONDENT submits that there is an implied term that encompasses 

CLAIMANT’s obligation to facilitate the discharge of the Vessel in a safe port and that applies 

where the ports expressly agreed in the Head Voyage Charterparty are not accessible. Such 

implied obligation or term for the owner requires the acceptance of the designation of 

alternative ports, to the extent that the ones in the contract are not reasonably accessible, and 

                                                
20

 Moot scenario, p. 26, Clause 1(a)(ii) of the Head Voyage Charterparty. 
21

 Sale of Goods Act 1979, Chapter 54, Article 10. 
22

 ICS Ltd v West Bromwich [1998] 1 WLR 896.  

 



 

 

Memorandum for RESPONDENT 

10 

the designated one is a reasonable alternative in the circumstances.  

43. The tests mentioned before are applicable in the present case, the contract will never work 

and it cannot be performed if CLAIMANT does not have the obligation to direct the Vessel to a 

safe port. In such case, the contents, the binding effect and the fate of the Charterparty would 

entirely depends on CLAIMANT’s unilateral will.  

44. CLAIMANT unlawfully and with no justified reason refused the validly designated ports and 

hence it did not comply with its obligation to direct the Vessel to a safe port and exercise due 

diligence in the discharging process. Due to the denial of the discharging ports, CLAIMANT 

created the impossibility to discharge and should be responsible for any consequences arising 

out of the non-performance of the Charterparty.  

45. A party may not rely on the non-performance of the other party to the extent that such non-

performance was caused by the first party's act or omission or by another event for which the 

first party bears the risk.
23

 In the present case, CLAIMANT precluded RESPONDENT from 

performing its contractual obligation to discharge in a safe port when it denied systematically 

and unjustifiably any proposal made by RESPONDENT. In a contradictory way, CLAIMANT 

filed a notice of arbitration and initiated an arbitral proceeding alleging that RESPONDENT 

breached the contract, without taking into account that it was CLAIMANT the party in breach 

and the one who made impossible such performance.
24

 Therefore, it cannot rely on a self-

induce impossibility to make RESPONDENT responsible.  

46. Due to all the above said, it is patent the lack of cooperation by CLAIMANT and its failure to 

act diligently to allow the discharge of the Vessel and, thus RESPONDENT alleges that 

CLAIMANT breached its obligation to direct the Vessel to a safe port, as validly requested by 

RESPONDENT in accordance to the contract, and should bear all damages arising out of its 

                                                
23

 Article 7.1.2 UNIDROIT Principles. See Cheall v A.P.E.X. [1983] 2 AC 180, 188 and BDW Trading Ltd v JM 

Rowe (Investments) Ltd [2011] EWCA Civ 548 [29]-[30], quoting Chitty on Contracts (30 th edition, 2012) at 

para 12.082. 
24

 Moot scenario, p. 76-82, Notice of Arbitration. 
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unjustified breach. 

  C. CLAIMANT wrongfully terminated the contract and thus, RESPONDENT should 

 be released to pay damages 

47. RESPONDENT alleges that CLAIMANT, not only breached its obligations, but also terminated 

the contract unlawfully when it sent the notice of termination after a valid port designation by 

RESPONDENT and within the limits agreed. Therefore, RESPONDENT should be released from 

paying any damages. Much to the contrary, Respondent has right to claim compensation of 

the losses suffered due to such groundless termination.  

48. CLAIMANT’S conduct amounts to a repudiatory breach of the Charterparty. The principal 

effect of a repudiatory breach is the right of the aggrieved party to exercise its right to 

discharge the contract immediately without waiting until the time of actual performance, and 

the right to sue the party-in-breach for damages as compensation for any loss suffered as a 

result of the non-performance of the contract. 

49. In the present case, CLAIMANT repudiated the contract when it sent the notice of termination, 

due to the fact that it did not have any lawful excuse to determine the contract after a valid 

designation of a safe port made by RESPONDENT. This repudiation it is even clearer when 

there is an express and explicit communication by the purported party-in-breach to such 

effect, i.e. email sent by CLAIMANT dated the 22
nd

 October 2016.
25

 Therefore it could not 

request the specific performance of the contract after that email. CLAIMANT decided to 

terminate the contract in such date, hence it cannot request the specific performance of the 

contract simultaneously.   

50. In the face of such unlawful termination RESPONDENT should be released from paying 

damages. It is worth noting that RESPONDENT’s will to perform the Head Voyage Charterparty 

materialized in the different proposals it made regarding ports nomination. On the contrary, 

                                                
25

 Id. 19. 
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CLAIMANT acted without any valid basis and it terminated the contract without a single lawful 

reason.  

51. In the alternative and in relation to the damages to be paid, RESPONDENT alleges that the 

allocation of risk stipulated in a trip time charterparty will be reasonable criteria to follow in 

order to calculate the damages. In these contracts the remuneration cannot under such a 

contract be payable wholly in advance since its amount cannot be determined till the voyage 

is accomplished, though it may be payable in advance at stated intervals.  

52. The fact that the remuneration ultimately due depends on the number of days taken by the 

voyage gives at least some support to the view that the obligation to get the goods to the 

agreed destination is not an “entire” one, so that the carrier would be entitled to be paid at the 

contract rate for the days on which services had been rendered, and that a pro rata amount of 

any payment which may have been made before discharge should be recoverable at common 

law as having been paid on a severable part of the consideration which has failed. 

53. In any case, CLAIMANT can only claim the freight before the notice of termination, due to the 

fact that after the termination the contract should be considered ended and a party of a 

contract cannot claim the termination and the performance of the contract simultaneously. As 

RESPONDENT submits that it did not breach the contract and thus there are not damages or 

losses that may be claimed. 

54. Furthermore, it is worth noting the duty to mitigate the losses that CLAIMANT has to comply 

with. Given the facts of the case, CLAIMANT precluded the discharging of the Vessel when it 

denied all the possibilities that RESPONDENT gave. Furthermore, CLAIMANT attempted to force 

RESPONDENT to discharge in a congested port, which would have caused substantial damages. 

As a consequence, CLAIMANT did not mitigate the losses when it was aware of all the 

circumstances and it had the possibility to reduce damages by accepting any alternative port. 

55. Due to all the above, CLAIMANT’s breach should be considered repudiatory and it should be 
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released from paying damages because the real defaulting party is CLAIMANT, and not 

RESPONDENT, as CLAIMANT wants this Tribunal to believe.  

IV. THE ARBITRAL TRIBUNAL HAS NO JURISDICTION TO EXECUTE THE 

LIEN OVER THE CARGO  

56. CLAIMANT purports to sell the cargo owned by the SUB-CHARTERER. However, the arbitral 

tribunal has no jurisdiction to execute the lien over the cargo. The faculty to grant the sale is 

excluded from the arbitration agreement (A), which only binds CLAIMANT and RESPONDENT. 

In the alternative, the B/L has not validly incorporated the lien clause of the Head Voyage 

Charterparty and it should not be applicable to the present arbitration (B).  

  A. According to the arbitration agreement, the arbitral tribunal cannot grant 

 interim measures 

57. The power to grant the liberty to sell the Cargo falls beyond the scope of the arbitration 

agreement. Clause 25 of the Head Voyage Charterparty contains the arbitration agreement 

that is circumscribed by “any dispute arising out of or in connection with this Charter 

Party”.
26

 The power of the arbitral tribunal to grant interim measures is a matter of procedure 

and therefore it mainly depends on the law governing the arbitration proceeding.
27

 

58. According to article 22.1 of SCMA Rules the law applicable to this arbitration will be the 

IAA and the law of Singapore. In relation to IAA, Section 12A establishes that in accordance 

with IAA and article 17 of Model Law the arbitral tribunal has the power to grant “sale of any 

property which is the subject-matter of the dispute”.
28

 

59. Nonetheless, the power of the arbitral tribunal to grant interim measures such as the sale of 

the cargo is subject to inherent limits. As it has been argued, this power is granted by the 

                                                
26

 Moot scenario, p. 32, Clause 25 of the Head Voyage Charterparty.  
27

 LEW, J.D.M., MISTELIS, L.A., KRÖLL, S.M., Comparative International Commercial Arbitration. Kluwer 

Law International. 2003. ISBN: 9789041115683, Chapter 23, p. 587.  
28

 Article 17 of UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments as 

adopted in 2006. 
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agreement of the parties with regards to the authority of the arbitral tribunal. One of the limits 

is that the tribunal cannot direct orders to third parties.
29

 

60. The owner of the cargo subject to the lien, i.e. the SUB-CHARTERER, is not a party to the 

arbitration agreement between CLAIMANT and RESPONDENT. Furthermore, the SUB-

CHARTERER is a third party to the Head Voyage Charterparty, hence it cannot be bound by an 

order of the arbitral tribunal granting the sale of its cargo.
30

  

  B. In the alternative, the Bill of Lading has not incorporated the lien clause 

61. The lien clause is excluded from the B/L and thus its terms are not applicable. In particular, 

the wording used in the present case is not sufficient to incorporate the lien clause of the Head 

Voyage Charterparty and therefore the SUB-CHARTERER, as owner of the cargo, cannot be 

bound by the lien clause.  

62. In Siboti K/S v BP France SA,
31

 it was stated that general words of incorporation into a B/L 

only allow the incorporation of such clauses that are directly related to the shipment, carriage 

and delivery of the goods. In contrast, ancillary clauses are not incorporated by means of a 

generic reference to a charterparty.  

63. The B/L was issued on 4
th

 October 2016 by the SHIPOWNER and the SUB-CHARTERER and it 

contained incorporation clauses. The front side reads as special instructions “freight payable 

as per charterparty”. Under the section “Conditions of Carriage” it includes a clause of 

incorporation that states “[a]ll terms and conditions, liberties and exceptions of the Charter 

Party, dated as overleaf, including the Law and Arbitration Clause/Dispute Resolution 

                                                
29

 Id. 27, p. 594. 
30

 LAU, C. Practitioners Handbook on International Commercial Arbitration. Oxford, 2
nd

 Edition, December 

2009. ISBN: 9780199534869, Chapter 10 - Singapore, para. 1.10.147 “The tribunal’s powers to order interim 

relief do not extend to third parties or have extra-territorial effect. In Front Carriers Ltd v Atlantic & Orient 

Shipping Corp the court held that the interim measures of protection in s 12(1) of the International Arbitration 

Act ‘are essentially remedies aimed at assisting in the just and proper conduct of arbitration, or in the 

preservation of property which is the subject matter of the arbitration’. NCC International AB v Alliance 

Concrete Singapore Pte Ltd held that precedence is given to the arbitral tribunal to provide interim relief, with 

the court’s power being incidental to that of the tribunal. The designated functions of the court are purely 

supportive in nature”. 
31

 Siboti K/S v BP France SA [2003] EWHC 1278 (Comm) (11 June 2003). 
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Clause, are herewith incorporated”.
32

  

64. Such wording combines both, a generic incorporation and a specific incorporation of the 

freight clause. The lien exercised in this case is based on Clause 19 of the Head Voyage 

Charterparty, which provides that “the Owners shall have a lien on the cargo for freight, 

deadfreight, demurrage and general average contribution due to them under this Charter 

Party”.
 33

  

65. The incorporation of a lien clause through this kind of wording was analysed in The “Trade 

Resolve”,
34

 where the B/L contained similar words of incorporation. Chan Seng Onn JC 

followed the decision of Mustill J (as he then was) in The Miramar,
35

 where it was stated that 

general words of incorporation suffice to incorporate a lien clause “if all the other 

requirements for incorporation are satisfied”. In both cases the B/L specified a particular 

charterparty, including the parties thereto and its date. Furthermore, in The “Trade Resolve” 

the charterparty provided that the lien should continue “after the delivery of the cargo into the 

possession of the Charterer or of the holders of any Bills of Lading covering the same or of 

any storageman”. Thus, the intention of the parties was clear and the High Court held that 

“there was no ambiguity in the scope and reach of the clause”.  

66. However, in the present case the scope of the lien clause is subject to a greater restriction and 

the words of incorporation used in the B/L are far from being clear, as they do not identify 

any particular charterparty or the parties. On the contrary, the B/L issued by the SHIPOWNER 

is plagued with ambiguity and cannot validly incorporate such lien clause according to the 

rule stated in the cases mentioned above.  

67. In conclusion, the lien clause of the Head Voyage Charterparty has not been incorporated to 

the B/L and it does not bind the owner of the cargo, i.e. the SUB-CHARTERER.  

                                                
32

 Moot scenario, p. 41-42, Bill of Lading. 
33

 Moot scenario, p. 31, Clause 19 (a) of the Head Voyage Charterparty. 
34

 The “Trade Resolve” [1999] 4 SLR 424; [1999] SGHC 109. 
35

 The Miramar [1983] 2 Lloyd’s Rep 319. 
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V. THE CONTRACTUAL LIEN DOES NOT ALLOW THE SALE OF THE CARGO  

68. CLAIMANT purports to sale a cargo on the basis on the lien clause. However, the lien over the 

cargo was not properly exercised, since CLAIMANT does not have a right of lien and in the 

alternative it was wrongfully notified (A). In any case, a lien does not allow the sale of the 

cargo, but merely a right of detention (B). 

  A. The CLAIMANT did not validly exercise the lien over the Cargo  

The SHIPOWNER has to exercise the lien as a trustee at a particular time and place 

69. On 20
th

 October 2016, CLAIMANT sent an email giving notice of lien to RESPONDENT.
36

 The 

exercise of the lien by CLAIMANT is not valid as it requires the continuous possession of the 

cargo in order to preserve such lien.
37

 However, the physical possession of the cargo in the 

instant case is with the SHIPOWNER as it is explained below. 

70. The Master signed the B/L on 4
th

 October 2016, which states that “[f]reight is payable as per 

charter party”. These terms grant a legal right in favour of the SHIPOWNER to receive the 

freight due under that particular B/L.
38

 The B/L takes effect as a contract between the shipper 

and the employer of the master, i.e. the SHIPOWNER.
39

 

71. Therefore the SHIPOWNER has the actual possession of the cargo whereas the SUB-CHARTERER 

as holder of the B/L has the constructive possession.
40

 Since CLAIMANT is not a party to the 

B/L, the exercise of the lien lies with the SHIPOWNER,
41

 as trustee of CLAIMANT, who time-

chartered the Vessel. CLAIMANT has merely a right to postpone the discharge and delivery of 

the cargo and an equitable right which derives from the exercise of the lien by the 

SHIPOWNER.
42

  

                                                
36

 Moot scenario, p. 65, email dated 20
th

 October from Gordon Grill to Eric Yan. 
37

 COOKE, J.,YOUNG, T., ASHCROFT, M., TAYLOR A., KIMBALL, J., MARTOWSKI, D., LAMBER, L., 

STURLEY, M. Voyage Charters. Lloyd's Shipping Law Library, 4
th 

Edition. 2014. p. 468.  
38

 Id. 37, p. 316.  
39

 Id. 37, p 513.  
40

 Barber v Meyerstein (1870) LR 4 HL 317. 
41

 Five Ocean Corporation v Cingler Ship Pte Ltd, para. 36.  
42

 Five Ocean Corporation v Cingler Ship Pte Ltd para. 36. 
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72. Such exercise requires the fulfilment of certain conditions related to time and place. In 

International Bulk Carriers (Beirut) SARL v Evlogia Shipping Co SA (The Milhalios Xilas),
43

 

it was held that a lien cannot be exercised by refusing to carry the vessel further. The lien is 

based on the retention of the cargo against anyone who purports to gain its possession. Thus, 

it was stated by Donaldson J that unless “it is impossible to exercise a lien at the port of 

destination”,
44

 the lienor is not entitled to do so by means of a detainment of the vessel. 

73. Moreover, it follows that the lien should be exercised at the discharge port – once the Vessel 

has anchored off the discharge port.
45

 In Santiren Shipping Ltd v Unimarine
46

 it was stated 

that otherwise the commercial value of the lien could be limited.  

74. CLAIMANT has given a notice of lien while the Vessel is currently on open waters. In fact, if 

the Vessel is not at discharge port, it is solely due to CLAIMANT’s refusal to the validly 

nominated ports.  

 In the alternative, CLAIMANT gave a wrongful notice of lien 

75. CLAIMANT has failed to comply with the requirements of a valid notice of lien over the cargo. 

The latter must be given by the lienor to the owner of the cargo and it must provide the sums 

for which it is exercised.
47

 Nevertheless, CLAIMANT has not complied with any of these 

requirements. 

76. At the present case the notice of lien was given by CLAIMANT by an email sent to 

RESPONDENT on 20
th

 October 2016. The content of the notice was “[w]e are now exercising a 

lien over the cargo on board the vessel MV TARDY TESSA in accordance with the terms of 

the CP to protect our interests and to mitigate the very substantial damages, losses, cost and 

                                                
43

 International Bulk Carriers (Beirut) SARL v Evlogia Shipping Co SA (The Milhalios Xilas) [1978] 2 Lloyd’s 

Rep 186. 
44

 International Bulk Carriers (Beirut) SARL v Evlogia Shipping Co SA (The Milhalios Xilas) as cited in  

Stephen Girvin, “Carriage of Goods by Sea”, para. 28.14. 
45

 GIRVIN, S.D., Carriage of Goods by Sea. Oxford, 2
nd

 Edition. 2011. ISBN: 9780199589913. para. 28.15. 
46

 Santiren Shipping Ltd v Unimarine (The Chrysovalandou Dyo) [1981] 1 Lloyd’s Rep 159, 165 (Mocatta J).  
47

 Id. 37, p. 468. 
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expense which we have incurred and continue to incur”.
48

 However, it should have been 

given to the owner of the cargo, i.e. the SUB-CHARTERER. 

77. Moreover, a valid notice of the lien must state the sum due for which the lien is exercised or 

at least provide all the data needed to calculate the amount to be paid in order to discharge the 

lien.
49

 Nonetheless, CLAIMANT did not state in the notice of lien the amount due that justifies 

the exercise of the lien, it merely mentioned that the lien is exercised “to mitigate the very 

substantial damages, losses, costs and expenses which we have incurred and continue to 

incur”.
50

 The wording of the notice of lien does not contain any amount for which the lien is 

exercised or express any data that allow the calculation of the debt that RESPONDENT should 

pay in order to terminate the lien. Thus, the second requirement has not been fulfilled either. 

78. For all of these reasons, the notice of the lien has been invalidly exercised.   

  B. The nature of the lien does not grant liberty to sell the Cargo  

79. Clause 19 (a) of the Head Voyage Charterparty states the existence of a lien “on the Cargo for 

freight, deadfreight, demurrage and general average contribution due to the Owners under 

this Charter party”.
51

 As to the concept of lien, it has been defined in Hammonds v Barclay as 

“a right in one man to retain that which is in his possession belonging to another, till certain 

demands of him the person in possession are satisfied”.
52

 Thus, CLAIMANT has a possessory 

right over the cargo at common law, which concedes a right to merely retain the goods until 

the debt outstanding is paid. 

80. The nature of this lien in the present case is contractual and possessory, thus CLAIMANT has 

merely a right to detain the cargo. Due to its nature, the continuous possession of the cargo is 

essential for its existence. 

                                                
48

 Id. 36. 
49

 Albemarle Supply Co. Ltd. v. Hind & Co. [1928] 1 K.B. 307.  
50

 Moot scenario, p. 65, email dated 20
th

 October 2016 from Gordon Grill to Eric Yan. 
51

 Moot scenario, p. 31, Head Voyage Charterparty, Clause 19 (a). 
52

 Hammonds v Barclay (1802) 2 East 227, 235; 102 ER 356, 359. 
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81. The lien excludes any right of sale of the cargo,
53

 hence unless the sale is permitted by a 

contractual right or by the local law, the lienor does not have such possibility.
54

 According to 

the Head Voyage Charterparty, the terms of the clause do not allow or provide any faculty of 

selling the cargo.  

82. At the same time no statutory right of sale is included according to Singaporean law. The only 

possibility appears on S. 130 of the Merchant Shipping Act of Singapore under a certain 

procedure. It concedes a right of sale to a shipowner who has landed the goods and placed 

them under the custody of a wharfinger or warehouseman. A notice of lien over the goods 

should be given by a shipowner to a wharfinger or warehouseman when placing them under 

its custody. The faculty to sell the goods is granted once the cargo liened has been in the 

warehouse during 90 days and the lienee has not discharged the lien by paying the debt he 

owes. However, CLAIMANT has not followed this procedure when it exercised the lien and 

any other possible right of sale of the cargo liened is not permitted by the local law.  

83. Thus, even if there is a validly exercised lien, it would not confer a right of sale.  

VI. IN THE ALTERNATIVE, THE ARBITRAL TRIBUNAL SHOULD NOT GRANT 

CLAIMANT LIBERTY TO SELL THE CARGO UNDER ARBITRAL RULES 

84. The arbitral rules do not grant CLAIMANT the faculty of selling the cargo since such interim 

measure has certain requisites that have not been fulfilled. In relation to interim injunctions, 

Singapore tribunals commonly refer to what is known as the American Cyanamid principles. 

According to them, the applicant must show that there is a serious question to be tried with a 

real prospect of success, and that the balance of convenience lies in favour of granting the 

injunction. In particular, RESPONDENT denies that there is a serious question to be tried (A), 

nor the balance of conveniences lies in favour of CLAIMANT (B).  

   
                                                
53

 Id. 45, para. 28.07.  
54

 Id. 37, p. 470.  
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  A. CLAIMANT does not have a serious question to be tried 

85. As previously argued by this party, RESPONDENT has not breached the Head Voyage 

Charterparty. On the contrary, it nominated a safe discharge port within the terms of the 

contract and it sought to alleviate the substantial losses that the congestion at the Chinese 

ports would have caused and to perform the Head Voyage Charterparty. However, CLAIMANT 

unlawfully rejected the nomination alleging the presence of zombies at that port and did not 

cooperate with RESPONDENT to allow the nomination of an alternative safe port. Hence, 

CLAIMANT is the defaulting party and is responsible for the breach of the Head Voyage 

Charterparty (see Section III.B, paras. 38-46 above).  

  B. The balance of conveniences does not allow the sale of the Cargo  

86. The balance of conveniences does not lie in favour of CLAIMANT’s request since the lien 

exercised only covers the freight, and the value of the cargo clearly exceeds such amount, 

hence it will cause a great damage to RESPONDENT. Moreover, the requirements of such 

interim measure are not fulfilled under Singaporean law. 

The lien does not cover any damages for detention or expenses for exercising the lien 

87. A possessory lien covers the freight, general average contribution and the expenses of 

preserving the goods.
55

 Thus, all the expenses for exercising the lien fall beyond its scope 

unless there is a specific provision in the charterparty.
56

 The same rule applies to the damages 

for detention and all the damages allegedly resulting from an alleged failure to nominate the 

discharging port
57

. 

88. According to Clause 19 (a) of the Head Voyage Charterparty there is “a lien over the Cargo 

for freight, deadfreight, demurrage and general average contribution due to them under this 

                                                
55

 Id. 37, p. 466. 
56

TETLEY, W. Marine Cargo Claims. Éditions Yvon Blais, 4th Edition. 2008. ISBN: 978-2-89635-126-8. p. 

761. 
57

 BAATZ, I. Maritime law. Sweet & Maxwell, 2
nd

 Revised edition. 2011. ISBN-10: 0414048768. p. 187. 
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Charter Party”.
58

 Therefore the expenses of exercising the lien are excluded from the 

amounts secured by the lien and the same applies to the damages for detention.
59

 Moreover, 

CLAIMANT’s seek for relief is merely based on the allegedly delay of RESPONDENT to 

nominate a discharging port. The concept of demurrage shall not be applicable in the present 

case as it concerns a delay in the laytime. Therefore the lien would only cover the freight.  

The value of the cargo exceeds the freight due  

89. The value of the cargo subject to the lien is much greater than the freight allegedly due. 

According to the Parties’s Joint Expert Report,
60

 the cargo’s value ranges from US$ 

3,180,241.97 to US$ 2,527,561.56. However, CLAIMANT has exercised a lien over the cargo 

that only covers the freight due, which is US$ 771,120.48.  

90. In conclusion, it is clear that the exercise of the lien is disproportionate and the sale of the 

cargo subject to the lien would cause a great harm to RESPONDENT as it would impede the 

compliance of the contract with the SUB-CHARTERER.  

In any event, the requirements of an equivalent court-ordered interim measure under 

Singaporean law are not fulfilled  

91. Such interim measure as requested by CLAIMANT is subject to certain requirements of S. 

12A(4) of the IAA when it is ordered by the High Court or by a Judge. The rationale behind 

S. 12(1) and S. 12A(4) is equivalent, as both intend to guarantee the preservation of the asset 

 subject-matter of the arbitral dispute. Therefore, S. 12A(4) should be taken as guidance when 

granting potential interim measures and CLAIMANT should satisfy that (a) the application is 

urgent; and (b) an order is necessary for the purpose of preserving the assets.
61

  

92. Firstly, regarding the urgency of the application, CLAIMANT’s main concern is the 

deterioration of the cargo. In the email sent by the SHIPOWNER to CLAIMANT on 30
th

 

                                                
58

 Moot scenario, p. 31, Clause 19 (a) of the Head Voyage Charterparty. 
59

 The "Trade Resolve" [1999] 4 SLR 424; [1999] SGHC 109, para. 77. 
60

 Moot scenario, pp. 97-102, Parties’s Joint Expert Report. 
61

 Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311 para. 41. 
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November 2016,
62

 it included a message from the Master of the Vessel which stated that “the 

cargo may self-ignite and explode”. 

93. However, the cargo has not suffered any deterioration. The Parties’s Joint Expert Report 

analysed the quality of the coal onboard,
63

 and the result was identical to the one stated in the 

Certificate of Sampling and Analysis issued by the cargo surveyors on 4
th

 October 2016.
64

 In 

particular, the volatile matter, which expresses the ease of ignition, remained the same, i.e. 

40.30%.
65

  

94. Besides, it must be noted that CLAIMANT has kept the Vessel drifting in open waters instead 

of directing it to a safe port, despite the alleged termination of the contract. In sum, 

CLAIMANT’s conduct during the past months reflects a clear lack of urgency.  

95. Secondly, the sale of the cargo is not necessary to preserve the assets. In Maldives Airport, it 

was held that “an order under s 12A(4) would not be necessary if other reasonably available 

alternatives for securing the evidence or asset existed”.
66

 As it was stated above, S. 130 of the 

Merchant Shipping Act present a more straightforward alternative for CLAIMANT.   

96. Finally, any other detention costs that CLAIMANT alleges to justify the necessity of the sale of 

the cargo have not been caused by RESPONDENT. On the contrary, they arise as a result of 

CLAIMANT’s conduct maintaining the Vessel at her actual location.  

97. Furthermore, the measure requested by CLAIMANT is not necessary because damages would 

be an equally satisfactory remedy at the end of the proceedings. As Diplock LJ stated, in 

deciding whether an injunction should be granted, “(...) the governing principle is that (...) [i]f 

damages in the measure recoverable would be [an] adequate remedy and the defendant 

would be in a financial position to pay them, no interim injunction should normally be 

                                                
62

 Moot scenario, p. 37, email dated 30
th

 November 2016 from Peter Girvin to Gordon Grill. 
63

 Moot scenario, p. 99, Parties’s Joint Expert Report. 
64

 Moot scenario, p. 40, Certificate of Sampling and analysis. 
65

 Moot scenario, p. 40, Certificate of Sampling and Analysis. 
66

 Maldives Airport cited in Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311 para. 60. 
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granted”.
67

 

98. As a result, CLAIMANT’s petition is neither urgent nor necessary, and thus should be rejected. 

VII. CLAIMANT IS NOT ENTITLED TO EXERCISE A LIEN OVER THE SUB-

FREIGHT  

99. The B/L does not incorporate the Time Charterparty (A) and in the case the Voyage 

Charterparty would be applicable by incorporation (B), the clauses therein do not allow the 

exercise of a lien over the sub-freights (C).  

100. In relation to the lien on the sub-freights, it operates as a right to intercept money due by the 

B/L holder or the sub-charterer to the charterer.
68

 The nature of the owners' lien upon sub-

freights is strictly contractual.
69

  

101. The Bill of Lading issued on 4
th

 October 2016 states “[f]reight payable as per charter party”. 

It is necessary to identify and obtain the incorporated charterparty in order to find out if the 

terms of the contract of carriage apply to the bill of lading in the absence of express 

provisions in the bill of lading. 

  A. The Bill of Lading does not incorporate the Time Charterparty 

102. The Time Charterparty dated on 15
th

 February 2016 was exclusively negotiated and signed by 

the SHIPOWNER and CLAIMANT. RESPONDENT is a mere third party to that contract. 

103. According to the common law doctrine of privity, subject to exceptions not relevant here, a 

contract cannot confer rights or impose obligations arising under it on any person or agent 

except for the parties to it.  

104. Therefore, even if RESPONDENT was the holder of the B/L, it still is a stranger to the Time 

Charterparty and cannot be bound by provisions in that charterparty if it is not incorporated 

                                                
67

 American Cyanamid Co v Ethicom Ltd [1975] AC 396. 
68

 The Nanfri [1979] A.C 757 at p.754. 
69

 COGHLIN, T., BAKER, A., KENNY, J., KIMBALL, J., BELKNAP JR, T. H.. Time Charters. Lloyd's 

Shipping Law Library. 2014, para. 30.17. 
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into the B/L. The mere existence of the charterparty is not sufficient.
70

  

105. The right of a lien over sub-freight is contractual, therefore it cannot exist a lien if both parties 

have not agreed to it. As RESPONDENT has not negotiated Time Charterparty, it cannot be 

bound by the lien clause in the Time Charterparty.
71

 

106. CLAIMANT had the burden of proving that the third party was aware of the terms of the 

charterparty which grants the lien,
72

 but it did not provide enough evidence that the 

RESPONDENT was aware of the lien as it was neither mentioned in the B/L nor the charterparty 

that he negotiated it with CLAIMANT. 

  B. The Bill of Lading incorporates the Head Voyage Charterparty  

107. Notwithstanding no charterparty has been identified in the B/L, doctrine supports the thesis 

that it must be presumed that the terms of the head voyage charter under which the B/L is 

being fulfilled will be incorporated and not the time charter. 

108. In Five Ocean Corporation v Cingler Ship Pte Ltd it was held that the charterparty referred to 

and incorporated in the B/L was the head voyage charterparty between claimant and 

respondent and not the time charterparty.
73

 In addition, CLAIMANT’s arguments are based on 

Clause 29 of the Head Voyage Charterparty.
74

 This must be construed that CLAIMANT also 

believes that the charterparty incorporated in the B/L is the Head Voyage Charterparty.  

109. In any case, CLAIMANT has the burden of proving which charterparty has been incorporated if 

he wants to exercise the lien. 

  C. The sub-freight is not included under the lien clause of the Head Voyage 

 Charterparty  

110. Among other requirements, it is essential that the charterparty in question must explicitly give 

                                                
70

 Chappel v. Comfort (1861) 10 C. B. N. S. 802. 
71

 Moot scenario, p. 10, Clause 23 of the Head Voyage Charterparty. 
72

 Id. 56, p. 788. 
73

 Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities & Energy Resources, intervener) [2015] 
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a contractual right to a lien on sub-freights, because such lien is not granted in the general 

maritime law. Pursuant to Clause 19 (a) of the Head Voyage Charterparty, “[T]he owners 

shall have a lien on the cargo for freight, deadfreight, demurrage and general average 

contribution due to them under this Charter Party”. There is no mention to a right on sub-

freights and there are no amendments with regards to this issue.  

111. Therefore, it can be concluded that no lien over sub-freight is granted. 

 

PRAYER FOR RELIEF 

RESPONDENT respectfully requests the Tribunal find that: 

1. It has the power to decide on the contractual issues of the case. 

2. RESPONDENT has not breached the contract and shall be released from paying damages. 

3. It has no jurisdiction to execute the lien over the cargo. 

4. The contractual lien does not allow the tribunal to sell the cargo. 

5. In the alternative, the arbitral tribunal should not grant CLAIMANT liberty to sell the cargo 

under arbitral rules. 

6. The CLAIMANT is not entitled to exercise a lien over the sub-freight. 

7. RESPONDENT shall bear the costs of the arbitral proceedings. 

 

Dated on this 19
th

 April 2017, Singapore. 

 

 

  _________________ 

SOLICITORS FOR RESPONDENT  

INFERNO RESOURCES SDN BHD 

  


