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STATEMENT OF FACTS 

1. A time Charter Party was entered between ImlamConsignorist GmbH (hereafter referred as 

‘Imlam’) who are also the registered owners of M.V “Tardy Tessa” (hereafter referred as the 

‘Vessel’) and Furnace Trading Pte Ltd (hereafter referred as ‘Claimant’) and was concluded 

in Singapore on 15th February 2016.The ship was time chartered for a period of 2 years by 

the Claimant, registered in Singapore. 

2. The Claimant voyage chartered the Vessel to the Inferno Resources SdnBhd (hereafter 

referred to as ‘Respondent’) for the carriage of 80,000 m.t. 10% MOLOO Australian Steam 

Coal pursuant to the Voyage Charter Party (hereafter referred to as ‘CP’) dated 1st September 

2016.  

3.  The Vessel was subsequently sub voyage chartered by the Respondent to Idoncare Berjaya 

Utama Pty. Ltd. (hereafter referred as ‘Idoncare’) who is also the shippers in the current 

scenario.  

4. The Respondent was to declare the discharge port (i.e. Any SP/SB in China out of Dalian, 

Jinzhou, Yingkou, Yantai, Qingdao,Shanghai, Tianjin, Ningbo) before the Vessel passed 

Singapore.Freight charges were due within 5 banking days of loading, as per the Bill of 

Lading (hereafter referred to as ‘B/L’). 

5. The Vessel duly arrived at Singapore for bunkering on the 10th of October, 2016.On 16th 

October 2016, the Respondent requested the Vessel to divert to Busan, South Korea due to 

congestion at Chinese ports. This request was declined,firstly, for not being within the 

permitted range under the Charter Party terms and,secondly,due to the rumors of Busan not 

being a safe port. Requests were made by the Owners to the Charterers to proceed to declare 

disport and pay freight charges from the date of arrival in Singapore. 
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6. On the 20th of October, “Notice of Lien” over cargo was communicated to the Charterers. 

Notice of Lien over sub-freight was also communicated to the Sub-Charterers. 

7. On the 21st of October, Charterers nominated Ningbo as Port of Discharge and requested 

lenience however on the 22nd of October,“Notice of Termination” of the CP was 

communicated to the Charterers as they stated they are unable to currently pay freight. 

Charterers replied, contending that such termination is wrongful. 

8. The Claimant mooted their termination on two grounds, that the Respondent: 

a. Despite numerous repeated demands for the freight, the Respondent has failed to pay any 

of the freight to date; and 

b. Failed to nominate a legitimate discharge port on time. 

9. The Respondent denied all claims advanced by the Claimant in the “Notice of Arbitration” 

dated 25th November 2016 and averred that the Claimant is not entitled to any remedy or 

relief as claimed in the Notice in their “Response to Notice of Arbitration” dated 26th 

November 2016.  

10. The parties have left it to the SCMA to decide on the appointment of its arbitrators on the 

basis that such arbitrator is appointed from SCMA’s panel of arbitrators.
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ARGUMENTS ADVANCED 

I. WHETHER IT IS JUST AND NECESSARY TO ORDER SALE OF CARGO? 

[A]RESPONDENT HAS BREACHED ITS OBLIGATION TO NOMINATE A LEGITIMATE DISCHARGE 

PORT 

1. As per clause 16 of the Standard Coal and Ore Charter Party entered into between the 

Claimant and the Respondent, the Respondent had an obligation to declare or nominate 

the discharge port when the vessel passes Singapore for bunkering. The list of ports from 

which the Respondent had to declare is expressly provided for in the CP.  

2. It is hereby submitted that the Respondent have willfully caused delay in nominating a 

legitimate port of discharge. The vessel arrived in Singapore for bunkering on the 10th of 

October and departed the port limits of Singapore on the 11th of October. Therefore as per 

the CP, the Respondent had to nominate a port of discharge on the 11th of October. 

However despite repeated notices served upon the Respondent, they failed to nominate a 

port of discharge for the days to come.In the absence of any prescribed time limit, it is 

submitted that the nomination of a loading or discharging port must be made within a 

reasonable time.1 The Claimant has waited a reasonable time awaiting instructions to 

proceed to a valid discharge port. However this was not forthcoming.  

3. As a result, the vessel was kept adrift OPL Singapore without instructions. The 

Respondent, on 16th October, 2016 requested the Claimant to go to Busan, South Korea 

due to congestion at Chinese ports.2 It is submitted that the Claimant is not bound to go to 

                                                 
1Thode v Gimeno (The Steendiek) [1961] 2 Lloyd’s Rep 138.  
2 Email sent (16 October 2016, 15:21 PM), Record, Pg no 57. 
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Busan as it is outside the terms of the contract of carriage. The Respondent persisted3 in 

its request to go to Busan but this was not accepted by the Claimant. Hence it is 

submitted that the Respondent is in breach of their obligation to nominate as firstly, they 

did not nominate a port within a reasonable period of time and secondly, they nominated 

a port outside the scope of the CP.  

[B]RESPONDENT HAS BREACHED ITS OBLIGATION TO PAY FREIGHT 

i) Claimant has earned the right to freight 

4. Clause 19 of fixture recap reads as follows: 

“Payment: 100 % FRT to be paid within five (5) banking days after completion of 

loading and signing/ releasing B/Ls marked ‘freight payable as per charter party’ and 

receipt of owners’ FRT INV, but in any case BBB.” 

Considering the usual trade practices, emphasis has to be given to the first part of the 

payment clause over the second part, i.e., the whole of the freight must be paid within 

five banking days of the completion of the processes mentioned. In the present case in the 

light of non-payment of freight there were several reminders that were issued on behalf of 

Claimantto the Respondent. The first notice or reminder was issued on the 10th of 

October, 2016. Again on 14th October 2016 another email was issued as a reminder to the 

Respondent in which it was clearly stated that non-payment of freight will lead to 

termination of contract. It is pointed out that despite freight being earned and payable, the 

Respondent had not completed payment as on 22nd of October when the CP was 

terminated. Failure of timely payment is a breach of the CP by the charterer.4 

                                                 
3Email sent (16 October 2016, 18:21 PM), Record, Pg no 57; Email sent (17 October 2016, 11:23 PM), Record, Pg 

no 58. 
4Kuwait Rocks Co v AMN BulkcarriersInc (The “Astra”) [2013] EWHC 865. 
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5. Clause 15 of the Standard Coal and Ore Charter Party stipulates three time periods as to 

when the freight is to be deemed earned. Since in the instant case freight shall be payable 

within 5 banking days after shipment, freight shall be deemed earned as per sub-clause 

(a) of clause 15, i.e., the freight shall be deemed earned on shipment. Deemed earned 

clauseoperates by separating the time when freight is deemed to be ‘earned’ as against the 

time when it becomes ‘payable’. A provision that freight is ‘deemed earned’ will make 

advance freight irrecoverable and enablesa shipowner to recover any balance of freight 

payable on the commencement of the voyage even when the voyage is not completed.5 

Therefore if the Claimant has earned the right to freight, subsequent termination of the 

CP, even before the time for payment of freight has expired, will still entitle the Claimant 

to whole of freight. In the instant case, as per clause 19 or the fixture recap, freight is 

earned on the fulfillment of the conditions mentioned therein, namely,completion of 

loading,  signing/ releasing B/Ls marked “freight payable as per charter party” and 

receipt of Owners’ FRT INV. Freight ought to be paid within 5 banking days of the 

fulfilment of these requirements. However, the Respondent has failed to pay the freight 

within the time frame despite granting repeated reminders and extensions. Hence it is 

submitted that the Respondent has breached its obligation to pay freight.  

ii)Arguendo, Respondent’s actions have been held as an anticipatory breach to the Charter 

Party. 

                                                 
5VagresCompaniaMaritima SA v Nissho-Iwai American Corpn, (The Karin Vatis) [1988] 2 Lloyd's Rep 330.  
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6. The essence of repudiation, according to Carter, is the absence of readiness and 

willingness by the defaulting party to perform his or her obligations under the contract.6 

This concept of repudiation may occur entirely in the future in certain cases.7 

7. Where one party indicates to the other party or shows signs in advance that it will not 

perform or is not is a position to perform its contractual obligations, it makes good sense 

to allow the innocent party to terminate the contract without having to wait until the due 

date. One justification for this argument is that it protects the legitimate expectation of 

the innocent party in receiving the performance of the other- an expectation on the basis 

of which he or she may have incurred expenses, for example whileentering into contracts 

with third parties relating to the same subject-matter.8 

8. Even if clause 19 were to be read in its entirety, the Claimant still holds the Charterers 

liable for breach of the CP for the following reasons. 

9. Clause 19 requires the Respondent to pay the whole of the freight “but in any case 

BBB.”Here, the term BBB stands for “before breaking bulk”. In literal terms it means 

freight payments must be received before discharge of a vessel commences. Hence, it is a 

form of destination freight, i.e.,it becomes payable at the destination.9 

10.  Insertion of the term BBB puts an obligation on the charterers to make payment in any 

case before the discharge of cargo. The reason for that is if the owner delivers the cargo 

at the port of discharge, they may lose their right to exercise lien over the goods. 

Therefore in order to avoid such risk terms the phrase BBB was inserted in the CP. In the 

mail sent by the Respondent to the Claimant on the 21st of October, the Respondent has 

                                                 
6JW Carter, Carter’s Breach of Contract (Hart edn, Lexis NexisButterworths 2012) para 7.03. 
7Hochster v de la Tour (1853) 2 E&B 678, 118 ER 922. 
8Peel, Treitel on Law of Contracts (14thedn, Sweet & Maxwell 2015) para 7.081. 
9 Per Gram, Chartering documents (4thedn, Lloyd’s of London Press Ltd. 1981). 
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expressly stated that “payment will be made at disport after cargo discharge.” This is a 

direct breach to the CP as the Respondent has an obligation to pay the full freight before 

discharging commences. It is also argued that breach occurs at the place of repudiation 

rather than the place where the performance was due.10 

11. In response to the notices served upon the Respondent, the trend in the replies and the 

callous attitude of the Respondent reflects the lack of willingness and their incapacity for 

the payment of freight. The repeated failure to meet deadlines forces the Claimant in this 

case to hold little value or regard to the promises made by the Respondent in the payment 

of freight. The Claimant has reasonable doubts as to whether freight, if not paid at the 

time of payment,will be paid at all. 

12. It might even be the case that though the Respondent is completely willing to perform 

their obligation as per the CP certain other factors such as the financial state of the body 

may make it impossible. But the term repudiation includes a situation in which the 

defaulting party, though perfectly willing to perform when the time comes, is incapable 

of doing so.11 For example the Respondent seems to completely rely on the sub-freight 

due to them from Idoncare for the payment of freight due to the Claimant.12It can be 

inferred from the above that they are not in a good financial position and are completely 

relying on a third party to fulfill their primary contractual obligation to the Claimant. 

Hence it is submitted that the Respondent, by putting it out of their power to perform 

their obligations, have showed their inability or impossibility of performance. 

                                                 
10Cherry v Thomson (1872) 7 LR 573 (QB). 
11Universal Cargo Carriers Corporation v Citati [1957] 2 QB 401. 
12 Email sent (15 October 2016, 16:23 PM), Record Pg no 55 and 56; Email sent (19 October 2016, 9:21 AM), 

Record, Pg no 62; Email sent (21 October 2016, 13:22 PM), Record, Pg no 66, 67. 
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13. In the case of Universal Cargo Carriers Corporation v Citati, 13two modes of 

anticipatory breach were talked of. In the words of Devlin J14:  

“It is often put that the party renunciating must ‘evince an intention’ not to go on with the 

contract. The intention can be evinced either words or by conduct. The test of whether an 

intention is sufficiently evinced by conduct is whether a party renunciating has acted in 

such a way as to lead a reasonable person to the conclusion that he does not intend to 

fulfil his part of the contract…Unwillingness and inability are often difficult to 

disentangle, and it is rarely necessary to take the attempt. Inability often lies at the root 

of unwillingness to perform.”  

14. The effect of the an anticipatory breach is that, when it occurs, the innocent party has the 

same choice as exists in the case of breach of a condition and fundamental breach, i.e., 

either terminate performance by accepting the breach or affirm the contract.15If the 

innocent party chooses to terminate the contract, the party in default now has 

aanticipatory secondary obligation to pay damages to compensate the innocent party for 

the loss caused in respect of his or her non-performance of the primary obligation.16 

15. It is submitted that the failures in keeping up with deadlines combined with the absolute 

reliance placed by the Respondent on Idoncare in the payment of freight leads the 

Claimant to believe that the Respondent will not pay the freight in the foreseeable future. 

The effect of an anticipatory breach is to bring forward a future liability by deeming a 

prospective breach to have already taken place. In this regard the Claimantholds the 

actions and the words of the Respondent as an anticipatory breach of the contract. 

                                                 
13Ibid. 
14Ibid. 
15John E Stannard and David Capper, Termination for Breach of Contract (1stedn, Oxford University Press 2014) 

146. 
16Photo Production Limited v Securicor Transport Ltd [1980] AC 827, 849 (HL). 
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[C] CLAIMANT HAS RIGHTFULLY TERMINATED THE CONTRACT 

16. The stipulation as to freight and when is freight is payable is an implied condition. In 

case wherein the conditions to the contract are not mentioned specifically, there are 

several ways in which one may identify a condition in a contract of carriage. It has been 

recognized since the earliest days of the doctrine that a term is more likely to have been 

intended as a condition if it relates to a matter of importance. Another key identification 

factor in this context would be the likely importance this term would hold to the innocent 

party. In Hongkong Fir,17Diplock LJ’s test (for a condition) was as follows:  

“…it can be predicated that every breach of such an undertaking must give rise to an 

event which will deprive the party not in default of substantially the whole benefit which 

it was intended that he should obtain from the contract…” 

17. Freight, being the consideration, payable to the owner by the Charterer for the carriage of 

cargo is the benefit which is intended to be obtained from the CP. Therefore it is 

submitted that stipulation as to freight and when is freight is payable is an implied 

condition. 

18. Further, the Claimant has clearly communicated to the Respondent through repeated e-

mails that timely payment of freight and nomination of a legitimate port of discharge is of 

utmost importance to the Claimant.18 The Claimant sent a mail marked “Top Urgent” on 

19th October19wherein it was communicated that if the freight and discharge port 

obligations are not complied with by 1200H LT 20th October, 2016, the conduct shall 

indicate“express, unconditional and unequivocal that you have no intention of performing 

                                                 
17Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd (The Hongkong Fir) [1962] 2 QB 26, 57. 
18Emails sent (11th October, 2016 to 22nd October, 2016). 
19Email sent (19 October 2016, 13:20 PM), Record, Pg no 63, 64. 
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your obligations under the charter party” and the Respondent would be in renunciatory 

breach which will give a right to terminate.  

19. A term will be a condition if it can be predicated that any breach of the same shall result 

in the innocent party being deprived of, substantially, the whole benefit which he should, 

ideally, obtain from the contract, but the likely effect of the breach does not have to be as 

extreme as this for a term to be classified in this way.20Rather it is a matter of degree to 

be taken into account by the court. The more serious the likely consequences for the 

innocent party, the more likely it is that the term will be classified as a condition on this 

basis.21Thus, a charter party or a bill of lading must be construed in light of the particular 

undertaking with which it is concerned.22 The duty of the Court is to ascertain the 

presumed common intention of the parties, to be deduced from the words used and the 

background to the transaction.23 

20.  It is submitted that in light of the communication between the parties, the timely 

payment of freight and nomination of discharge port is of grave importance to the 

Claimant and hence it should be treated as a condition, the breach of which shall deliver a 

right to terminate. This aspect was repeatedly stressed before culminating into a 

termination. Where time is not originally of essence, but one party has been guilty of 

undue delay, the other party may give notice requiring the contract to be performed 

within a reasonable time,24 and sufficient time was afforded. However, no payment was 

forthcoming.  

                                                 
20AC Hutchinson & JN Wakefield, ‘Contracts-Innominate Terms: Contractual Encounters of the Third Kind’ (1982) 

60 Can BR 335.  
21John E Stannard, Termination for Breach of Contract (n 15). 
22Glynn v Margetson [1893] AC 351. 
23Segovia CompagniaNaviera S.A. v R. Pagnan and Fratelli: The Aragon [1975] 2 Lloyd’s Rep 216. 
24Green v Thorold 51 ER 698; Hugh Beale, Chitty on Contracts (31stedn, Sweet & Maxwell 2012) 604. 
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21. Further, though the Respondent has nominated Ningbo as a port of discharge25, this 

instruction was not complied with for two reasons. 

22. Firstly the said instruction by the Respondent was neither accompanied by the payment 

of freight nor did they show intentions of paying the freight in the near foreseeable future 

up to which the CP allowed them to. Secondly,the lien on the goods may not have been 

exercisable in China. In the Chinese Maritime Code, the ship owner's lien on cargo is 

addressed under Articles 8726 and 14127.  

23. Under Chinese law, a ship owner may not assert a lien on cargo against someone other 

than the shipper or charterer who is liable by contract. The requirements for the lien 

imposed by the Civil Code must still be satisfied so that if a shipper or charterer is liable 

for the debts due under a B/L or charter and is the cargo's owner, can a ship owner assert 

a lien on the cargo. To the contrary, if the shipper or charterer is not the cargo's owner, or 

is no longer entitled to its delivery by reason of the shift of that right to a third party 

consignee or holder of B/L, and the consignee or holder is not liable for debts during 

transit, then the ship owner cannot assert his lien on the cargo. Even if a B/L issued under 

a charter incorporates the lien clause for the debts due from the charterer under the 

charter, or if a charter provides that a ship owner has a lien on "all cargo," the ship owner 

still cannot detain the cargo, because neither situation meets the statutory requirements.28 

                                                 
25Email sent (21 October 2016, 13:22 PM), Record, Pg no 67, 68.  
26“If the freight, contribution in general average, demurrage to be paid to the carrier and other necessary charges 

paid by the carrier on behalf of the owner of the goods as well as other charges to be paid to the carrier have not 

been paid in full, nor has appropriate security been given, the carrier may have a lien, to a reasonable extent, on his 

goods.” 
27 "In case the charterer fails to pay the hire or other sums of money as agreed upon in the charter, the ship owner 

shall have a lien on the charterer's goods." As both articles evidence, the Maritime Code explicitly confers on a 

shipowner the statutory right to a lien on cargo carried under a B/L or charter. Thus, even if there is no lien clause in 

the affreightment contract, the shipowner can assert a lien on cargo for any amounts due under either a B/L or a 

charter.” 
28Xiaoling Wang, ‘‘Shipowners' Liens on Cargo in China’ (2002) 33 J Mar L &Com 217. 
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24. In the instant case, the Claimant, at the time when Ningbo was nominated, was unaware 

as to the identity of the lawful holders of the B/L. The said B/L is “to order” and is a 

negotiable instrument. In China, a lien can only be exercised against the shipper or 

charterer of the B/L and cannot be exercised if transferred to a third party. The procedural 

order of this Hon’ble Tribunal on 17th, February 2017 clarified that Idoncarehas 

possession of all the original bills of lading. Due to default in payment of freight on 

request, the Claimant was apprehensive as to whether freight would be paid and decided 

not to proceed to China and potentially lose their right to lien which was their only 

security. 

[D] RESPONDENT IS LIABLE FOR DAMAGES FOR DETENTION 

25. If the Charterer is in breach of the CP in respects other than demurrage and delay is 

caused then the Charterer will be liable for damages for detention. For example, if the 

Charterer delays the ship at the loadport once loading has been completed either because 

it has not paid its agents and therefore the ship is prevented from leaving, or the Charterer 

fails to nominate a port of discharge, the Charterer is not entitled to use the ship as 

floating storage space and will be liable for damages for detention. 

26. As per the CP, the Charters had a duty to declare discharge port when the vessel passes 

Singapore for bunkering.29 In the case of Zim Israel Navigation Co. Ltd v. Tradax Export 

S.A. 30the Charterers failed to nominate the port of discharge. The master went to one port 

and gave “Notice of Readiness” to unload, but the charterers eventually ordered the 

vessel to another port. The ship owner was allowed to claim damages for detention as the 

charterers had been in breach of its duty to give orders for the first discharge port. It was 

                                                 
29 Record, Pg no 21. 
30Zim Israel Navigation Co Ltd v Tradax Export SA [1970] 2 Lloyd’s Rep 409.  
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liable for the time that elapsed from when the orders should have been given to when 

they were given. If the charter party does not provide that the demurrage rate will be 

applies, then the owner must prove its loss and adduce evidence as to the market value 

for the ship.  

27. In the present case since the detention rate has not been fixed by the CP, the actual loss to 

the Claimants along with the market rate of the ship should be determined. Under the 

Time Charter Party, the Claimants are paying USD 10,000 per day for the use and hire of 

the said Vessel. The delay caused by the Respondents in nominating a port of discharge 

has resulted in the Claimants paying this hire amount for an additional ten days than what 

was originally stipulated. Therefore it is only fair and just that the Respondents bear the 

burden of this payment as damages for detention. The damages sought for is USD 10,000 

multiplied by 10(number of days calculated based on the delay, starting from 12th of 

October to 22nd October), which equals to an amount of USD 100,000. 

28. It is submitted that the Claimant is entitled to claim damages for detention of the vessel at 

the rate calculated for failure to nominate a legitimate discharge port on time and further 

damages as result of the continued detention of the vessel.  

II. WHETHER THE CLAIMANT HAS A RIGHT OF LIEN? 

[A] THE CLAIMANT HAS CONTRACTUAL RIGHTS AGAINST THE RESPONDENT AND 

IDONCARE 

i)TheHead voyage charter is incorporated 

29. The B/L incorporates the terms and conditions of the CP “dated as overleaf” but fails to 

identify overleaf the date of the charter party which is incorporated. Judicial decisions 
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have held that the court should be very reluctant to conclude the identification of the 

relevant charter partywhen it is too uncertain, even where neither the parties to nor the 

date of the charter are included.31 

30. The general principle in cases where the charter party is not identified is that the head 

charter is incorporated as it is the one where the owners are a party.32 However, in case 

the head charter is a time charter and the time charter voyage charters the vessel, who 

sub-voyage charters it, the book, Voyage Charters,33 has this to say-  

“Where a B/L is issued in such circumstances and is silent as to the identity of the charter 

party whose terms are to be incorporated, it is submitted that, in line with the clear 

principle set out above and for practical reasons, the incorporated charter party is the 

head voyage charter and not the sub-voyage charter. Although it might be said that the 

ship owner is not a party to the head voyage charter, and although the shipper may well 

be the sub-sub-charterer, the time charterer will usually have the lawful authority of the 

ship owner, as well as the commercial incentive, to sign and issue the B/L or to direct the 

master to sign and issue bills of lading. It is also the time charterer who has the lawful 

power to direct the ship owner to exercise carriers’ rights under the B/L, in particular a 

lien, as his trustee.” This approach has been accepted in The Michalakis case.34 

31. Further, the word “freight” as opposed to “hire” was used in the B/L (“Freight payable as 

per charter party”) which indicates a reference to a voyage and not a time charter.As has 

                                                 
31The Michalakis [1997] 1 Lloyd’s Rep 52; The Sevonia Team [1983] 2 Lloyd’s Rep 640, 644. 
32Pacific Molasses Co and United Molasses Trading Co v. Entre Rios CompaniaNaviera SA (the “San Nicholas”) 

[1976] 1 Lloyd’s Rep 8; The Sevonia Team[1983] 2 Lloyd’s Rep 640, 644; Navigazione Alta Italia v. Svenska 

Petroleum (The NaiMatteini) [1988] 1 Lloyd’s Rep 452, 459. 
33 Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kiball, David Martowski, Le Roy 

Labert and Michael Sturley, Voyage Charter (4thedn, Informa Law 2014) 466. 

 
34Xiamen Xindaan Trade Co Ltd v North China Shipping Co Ltd [2009] EWHC 588. 
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been held in The Cebu35 that “shipping trade had for many used the word “hire” for sums 

payable under time charters, and restricted the word “freight” to voyage charter-parties 

and bills of lading.” 

32. Hence it is submitted that that head voyage charter is incorporated.  

ii)There is effective incorporation of head voyage charter including the Arbitration Clause 

33. Where the B/L’s words of incorporation are of the greatest possible width and the charter 

party arbitration or jurisdiction clause itself is clearly intended to apply to disputes under 

the B/L, the incorporation of the arbitration clause is effective.36 Also, where the words 

of incorporation include a clear reference to the arbitration clause of a charter party, it 

will be incorporated.37 In the instant case, the incorporation clause is in wide terms and 

includes a specific mention to the arbitration clause (“All terms and conditions, liberties 

and exceptions of the Charter Party, dated as overleaf, including the Law and Arbitration 

Clause/Dispute Resolution Clause, are herewith incorporated”). Hence it is submitted that 

dispute resolution is by arbitration and under Singapore law.  

34. Further it is has been held that general words of incorporation will also incorporate the 

lien clause in the B/L.38 Hence there is effective incorporation of the CP.  

iii) The ship owners are the carriers 

35. The B/L is signed by Captain Tan Xiao Ming with a subscript which says “Master of 

M.V. TARDY TESSA”. Where the B/L is signed by the master the presumption is that it 

                                                 
35ItexItagrani Export SA v Care Shipping Corporation and others (The “Cebu”) (No 2) [1990] 2 Lloyd’s Rep 316, 

321.  
36The Merak[1965] P 223. 
37Pride Shipping v Chung Hua Pulp [1991] 1 Lloyd’s Rep 126; DavalAciersD’Usinor Et De Sacilor and Others v 

Armare S.R.L. (The Nerano) [1996] 1 Lloyd’s Rep 1 (CA);Comm and Caresse Nav. v Office National de 

L’Electricité (The Channel Ranger) [2014] 1 Lloyd’s Rep 337. 
38Fidelitas v V/O Exportchleb[1963] 2 Lloyd’s Rep 113, 125 (CA);The Miramar [1983] 2 Lloyd’s Rep 319, 324. 

(UK cases) 
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takes effect as a contract with the employer of the master, that is to say, the ship owner.39 

Since a time charter does not amount to a demise of the ship, the contract evidenced by a 

B/L signed by the master himself is prima facie a contract made with the owners and not 

with the charterers.40 The master’s signature will only bind the charterers if the wording 

and surrounding circumstances make it clear that he is signing as an agent of the 

charterer. This was held so in a case where the master signed “as agents of the time 

charterers”.41 In the instant case the master has signed “as master” of the vessel and in 

light of the cited authorities, it is submitted that the ship owners are the carriers in the 

contract of carriage.  

[B]FURNACE HAS A RIGHT TO EXERCISE LIEN OVER THE GOODS. 

i) Concept of lien 

36. The English courts are not in agreement as to the legal basis for the ship owner's lien on 

sub-freight. Theories for lien posited by English courts include privity of contract, 

equitable charge and equitable assignment. The American courts have evolved a theory 

based on subrogation.  

37. The privity of contract theory is based on the rule that the B/L is a contract between the 

ship owner and the shipper/sub-charterer and hence this contractual relation entitles the 

ship owner to exercise lien as the freight is owed to him.   Authorities in both England 

and the United States agree that although the lien on sub-freight must be expressly 

reserved in the charter party, the legal basis for the ship owner's lien is not based upon a 

contractual relationship between the ship owner and the sub-charterer.  Therefore, 

                                                 
39Turner v Haji Goolam [1904] AC 826; Limerick v Coker (1916) 33 TLR 103. 
40Wehner v Dene [1905] 2 KB 92, 98. 
41Harrison v Huddersfield Steamship (1903) 19 TLR 386. 



P a g e  | 17 

INTERNATIONAL MARITIME LAW ARBITRATION MOOT 2017 

MEMORIAL FOR CLAIMANT 

 

afortiori, no contractual relationship exists between a ship owner and a sub-sub-charterer, 

and a lien on sub-sub-freight does not require privity of contract. 

38. According to the Care Shipping Court, the manner in which the lien on sub-freight 

operates under the equitable assignment theory is as follows: If the sub-charterer owes 

sub-freight to the charterer and the charterer has defaulted on charter hire owed the ship 

owner, the charterer assigns its right to collect the sub-freight to the ship owner. 

Likewise, in a four-party case, if the sub-sub-charterer owes freight to the sub-charterer, 

the sub-charterer assigns its right to collect that freight to the charterer, who assigns the 

right to the ship owner. The Care Shipping Court referred to this as “a chain of equitable 

assignments.”As between the owners and charterers the lien operates as something in the 

nature of an equitable assignment which can be perfected by giving the proper notices if 

and when the charterers are in default in the payment of some sum due to the owners. 

39. It is submitted that in the instant case, the Claimant satisfies both the contractual and 

equitable assignment theories of lien and hence they have validly exercised the lien.  

ii) The Claimant has a right of lien over the goods against Respondent by virtue of the Charter 

party agreement 

40. The BIMCO Standard Coal And Ore Charter Party entered into between Furnace and 

Inferno on 01-09-2016 has a lien clause which states- 

“19. Lien (a) The Owners shall have a lien on the cargo for freight, deadfreight, 

demurrage and general average contribution due to them under this Charter Party”42 

41. The owners in this case refer to the claimant, as clarified in the fixture recap.43 The 

Claimant has, moreover, requested the ship owner’s help in exercising the lien of 

                                                 
42Record, Pg no 31. 
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cargo44as they have actual possession of the cargo. Hence the ship owner can exercise the 

Claimant’s contractual right to lien as his trustee. The key to maintaining the lien, once 

exercised, is to retain actual or constructive possession, to the exclusion of those who, but 

for the lien, would have been entitled to receive the goods from the ship.45 Thus, the Lien 

Clause gives the Claimant the right to detain by directing ship owner to retain the cargo 

and not to discharge it until the sums outstanding were paid. Incorporation of this voyage 

charter into the B/L creates a lien over the cargo mentioned in the B/L. 

iii) The Claimant has a right to lien over the goods against Idoncare by virtue of the B/L. 

42. The B/L is the contract of carriage of goods between Imlam as carriers, and Idoncare, as 

shippers. Hence this is an owner’s B/L, wherein the ship owner is the carrier or party to 

the B/L.  If the B/L is an owner’s B/L, the ship owners will not have to rely on any right 

of lien over sub-freights because they, rather than the charterers, will be entitled to 

receive the freight.  

“…theB/L contract is a contract between the ship owners and the shipper, and not a 

contract between the charterers and the shipper. If this be so, the legal right to the freight 

is in the owner and not in the charterer, and the former can intervene at any time before 

the agent has received the freight and say to him ‘I am no longer content that the 

charterer should collect the freight. If you collect it at all, you must collect it for me’.”46 

43. The Ship owner may require the payment for one of two principal reasons: he may 

require it as security for a sum which is due to him under a charter party, or he may seek 

                                                                                                                                                             
43Record, Pg no 20. 
44 Email sent (20 October 2016, 15:23 PM), Record, Pg no 35. 
45Terence Coghlin, Andrew W., Julian Kenny, John D. Kimball and Thomas H. Belknap, Time Charters (7thedn, 

Informa Law 2014) 584. 
46MolthesRederi A/S v Ellerman’s Wilson Line Ltd [1927] 1 KB 710, 715-16;The Spiros C [2000] 2 Lloyd’s Rep 

319. 
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and receive it for the benefit of a charterer who has discharged his obligations to the ship 

owner but who may be owed freight under a sub-charter or booking note which is 

incorporated.47 As between the ship owner and the B/L holder, it is enough that the 

former has the legal right to the freight, whoever else may have equitable or beneficial 

rights to it in the ship owner’s hands. The right of a ship owner to direct freights to 

himself was reiterated in a recent Canadian case.48 

44. Further Imlam will act as a trustee for the Claimant and is bound to exercise lien in 

conformity with the directions of the Claimant as time charters. Hence it is submitted that 

as a trustee and under the time charter, the ship owner can exercise lien on behalf of the 

Claimant. This right has been recognized in a recent Singapore case.49 

iv) Arguendo, Owner’s notice of lien is sufficient to claim lien by way of equitable assignment 

45. The owners exercise their lien by giving notice to the sub-charterers, shippers or other 

party who owes the freight which they are claiming. “The shipowner perfects his right of 

lien by giving notice to the debtor.”50 In the instant case, notice was given to both the 

Respondent51 and Idoncare.52 

46. It is submitted that the lien by equitable assignment has been crystallized on receipt of the 

notice. Freight has become payable by the Respondent and it is stated that Idoncare has 

not paid freight to the Respondent yet.53 Thus there are outstanding claims against 

                                                 
47Albemarle Supply Co Ltd v Hind & Co [1928] 1 KB 307; Julian Cooke, Voyage Charters (4th edn, InformaLaw  

2014) 469. 
48Byatt International S.A. v Canworld Shipping Company Limited, [2013] BCCA 427. 
49Five Ocean Corporation  vCingler Ship Pte Ltd [2015] SGHC 311. 
50The Spiros C [2000] 2 Lloyd’s Rep 319 (CA). 
51 Email sent (20 October 2016, 15:21 PM), Record, Pg no 65. 
52 Email sent (20 October 2016, 15:24 PM), Record, Pg no 65. 
53 Email sent (15 October 2016, 16:23 PM), RecordPg no 56 and Email sent (15 October 2016, 16:23 

PM),Record,Pg no 68.  
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Idoncare which will be assigned to the Respondent. Hence by way of equitable 

assignment, the Respondent has a right to lien over the sub-freight.  

v) Lien can be exercised outside port limits in Singapore 

47. Though generally, the lien is exercised at or near the port of discharge, an exception has 

been carved out wherein the lien can be by refusing to carry the cargo any further when it 

is impossible to exercise a lien at the port of destination.54 It is submitted that proceeding 

to China would have potentially lead to the loss of right of lien and the Claimantis 

justified in exercising the lien outside Singapore.  

[C]LIEN GIVES RIGHT TO EXCUSE PERFORMANCE OF CHARTER SERVICE 

48. Under English law, the right given is a right to retain possession of cargo until monies 

owed to them by the charterers have been paid. That is, it is a possessory lien. It carries 

with it, as a corollary, a right to refuse to comply with the charterers’ order for the 

delivery of the cargo. In other words, the lawful exercise of the lien excuses the owners 

from having to perform the charter service of delivering the cargo. 

III. WHETHER THE CLAIMANT CAN SELL THE CARGO PENDENTELITE 

[A]THE HON’BLE TRIBUNAL HAS POWER TO GRANT INTERIM RELIEF 

47. Section 12(1)(i) of the Singapore International Arbitration Act (IAA)55states that the 

arbitral tribunal may pass an order for interim measures. Although section 12A prescribes 

the conditions under which a Court may order an interim relief or measure, the Act 

however does not prescribe tests, procedures or grounds that have to be adhered to in 

                                                 
54The MihaliosXilas[1978] 2 Lloyd’s Rep 186. 
55International Arbitration Act, Ch 143A. 
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order for the tribunal to pass such orders. Therefore, for all such intentions and purposes, 

inferences and references shall have to be made to the various provisions of the Act along 

with the UNCITRAL Model Law, 1985.56 

48. The 1985 edition of the Model Law provides, in Article 17, that a tribunal may “unless 

otherwise agreed by the parties”, order interim relief at the request of a party. There is no 

prescription of what this relief may encompass save that it is as “the arbitral tribunal may 

consider necessary in respect of the subject-matter of the dispute”.57 

49. In Singapore,the Act reinforces, in section 12, that the tribunal has the power to order 

interim relief, but also does not lay any test for this.58 

50. However the 2006 amended edition of the Model Law under Art 17A provides that a 

party requesting interim relief must satisfy the tribunal to the following – (a) it will suffer 

harm not adequately reparable by an award of damages and such harm substantially 

outweighs the harm that it is likely to result the party against whom the measure is sought 

and (b) there is a reasonable possibility that the requesting party will succeed on the 

merits of the claim.  

i) Analysis of the tests laid down under the Model Law 

51. On the first instance, the Claimant submits that its contractual lien and equitable 

assignment over the cargo would be worthless as security seeing that the total amount of 

the unpaid freight together with the detention and other expenses accruing and due from 

the Respondent and Idoncare would exceed the value of the cargo onboard MV Tessa.  

                                                 
56 International Arbitration Act, s 3 states that the Model Law and all its terms, with the exception of Chapter VIII, 

shall have the force of law subject to the Act. 
57 Steven Lim, ‘Interim Relief in International Arbitration’,http://www.siac.org.sg/2013-09-18-01-57-20/2013-09-

22-00-27-02/articles/444-interim-relief-in-international-arbitration (last visited 2nd March, 2017) 
58Ibid. 

http://www.siac.org.sg/2013-09-18-01-57-20/2013-09-22-00-27-02/articles/444-interim-relief-in-international-arbitration
http://www.siac.org.sg/2013-09-18-01-57-20/2013-09-22-00-27-02/articles/444-interim-relief-in-international-arbitration
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52. On the second instance, the Claimant further submits that the termination of the CP was 

rightful. Firstly, the Respondent neither paid freight within 5 banking days after the 

completion of the loading and signing/release of the bills of lading nor had any intention 

of paying freight in the future within the stipulated time frame as provided for under the 

CP59 as evidenced in their mail dated 21st October 201660.Secondly, the Respondent had 

failed to nominate a legitimate port of discharge in accordance with the terms of the CP 

despite several notices furnished by the Claimant. 

53. Since the Claimant fulfills the criteria laid down for the grant of an interim relief on both 

counts, it would be contrary to justice if the Application does not stand. 

[B]THE HON’BLE TRIBUNAL HAS THE POWER TO SELL THE CARGO 

54. The Claimant submits that the Hon’ble Tribunal may pass an order in accordance with 

the provisions of section 12(1)(d)61 and (h)62 of the IAA.  

55. The primary requirement under section 12(1)(d) is to ascertain whether the cargo forms 

the subject matter of the dispute. In the case of Emilia Shipping Inc v State Enterprise for 

Pulp and Paper Industries63the Supreme Court of Singapore held that the cargo was the 

subject-matter of the proceedings as it formed the subject-matter of the claim for freights 

(right of lien and sale). It is submitted by the Claimant that the present application is two-

fold: the establishment of the Claimant’s right of lien over the cargo and,secondly, the 

sale over the cargo on board the MV Tessa as security for the settlement of the claims to 

be decided in the primary application. The cargo becomes the subject matter of the 

                                                 
59Record, Pg no 22. 
60Record, Pg no 67. 
61 “(d) the preservation, interim custody or sale of any property which is or forms part of the subject-matter of the 

dispute.” 
62 (h) ensuring that any award which may be made in the arbitral proceedings is not rendered ineffectual by the 

dissipation of assets by a party. 
63Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries[1991] 1 SLR (R) 411. 
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dispute by virtue of the second part and hence the Hon’ble Tribunal has the authority to 

pass an interim order for its sale in order to preserve its value, the divisions and/or grant 

of which shall be determined in the final application.  

56. The fundamental requirement for an application filed under section 12(1)(h) is whether 

the cargo in dispute constitutes “assets”. In the matter of Maldives Airport Co. Ltd. and 

Anr. v GMR Malé International Airport Pte. Ltd.64it was held, “On the scope of the term 

“assets”, Clark LJ (as he then was), who delivered the leading judgment, held that once 

it was accepted that “assets” included choses in action, which counsel for the 

Respondent did, there was no reason to distinguish between different types of choses in 

action. Moreover, Clark LJ could not see any reason why a contractual right should not 

be an “asset” within the meaning of section 44(3) of the Arbitration Act 1996 – Cetelem 

SA v Roust Holdings Ltd.”6566 The Claimant has a contractual right over the cargo by 

virtue of section 1967 of the Charter Party wherein the sale of the cargo is essential to 

enforce the contractual right of lien over the cargo. Furthermore Imlam has a carrier’s 

right of lien over the cargo by virtue of the incorporation of the Charter Party in the B/L. 

By virtue of these choses in action, the cargo in dispute may be classified as valid assets 

within the scope of section 12.  

i) Tests to determine the necessity for an order of sale 

                                                 
64Maldives Airport Co. Ltd. and Anr.v GMR Malé International Airport Pte. Ltd.[2013] SGCA 16. 
65Cetlem SA v Roust Holdings Ltd[2005] 1 WLR 3555. 
66 The Cetelem case is one of importance since it was the primary basis of reference by the Ministry of Law in 

formulating the International Arbitration (Amendment) Bill, 2009 (Bill 20 of 2009) (“the Bill”) by which section 

12A was introduced into the IAA.  

67Record, Pg no 31. 
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57. In the case of Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities and & 

Energy Resources, intervener),68 the test applied by the Court to determine whether an 

order for the sale of cargo was required was to ascertain the necessity and the urgency of 

the claim. 

58. There are primarily two reasons as to the necessity of the current application and the right 

to sell the cargo pendent lite. Firstly, the Respondent has breached essential terms of the 

CP. The Respondent neither nominated a legitimate discharge port within a reasonable 

period of time nor paid the freights due to the Claimant. Furthermore, the Respondent 

anticipatorily breached the terms of the CP when they stated in their mail dated 21st 

October 201669 that they shall pay the freight due only after the breaking of bulk, a clear 

violation of the terms of the CP.  

59. Secondly, the term asset does not constitute the cargo itself. Rather it refers to the value 

of the cargo. By exercising their right of lien, the Claimant holds the cargo as security for 

the freight due and the damages payable. However such contractual lien and equitable 

assignment over the cargo would be worthless as security seeing that the total amount of 

the unpaid freight together with the detention and other expenses accruing due to the 

storage and safe-keeping of the cargo, etc. due from the Respondent and Idoncare would 

exceed the value of the cargo onboard MV Tessa. Therefore if status-quo is allowed to be 

maintained, the value of the assets shall continue to diminish, thereby reducing the effect 

and extent of the awards that would be granted by this Hon’ble Tribunal. 

60. The urgency of the current application stems from the devaluation of the cargo and the 

steady decline in the market for coal.TheClaimant submits that China constitutes the 

                                                 
68[2015] SGHC 311. 
69Record, Pg no 67. 
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largest market for coal in the world. As can be seen from the expert’s report, the Chinese 

coal market has been experiencing a dip since 201170 and there have been no indications 

to suggest a trend to the contrary. By keeping the Chinese market as a standard, as is 

general trade practice71, it may be seen that there has been a steady decline in the demand 

and the value of coal in the market. Hence any further delay in the sale of the cargo shall 

yield a lower value as may have been estimated earlier, thereby justifying the urgency of 

application. 

61. Furthermore, a lack of a substantive contractual right of sale would not preclude the 

Tribunal’s exercise of a discretionary power of sale.72 

62. For all these reasons, it is necessary and urgent that this Hon’ble Tribunal pass an interim 

order for the sale of the goods in order to mitigate the damages and costs accrued by the 

Claimant in the safekeeping and storage of the cargo,preserve the value of the assets and 

not render the final awardineffectual. 

                                                 
70Record, Pg no 99. 
71Factual observations made in the Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities and & Energy 

Resources, intervener) ([2015] SGHC 311) indicates to the fact that although there was a rise in the Australian 

Market, such rise was inconsequential to the world market.  
72Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities and & Energy Resources, intervener)[2015] 

SGHC 311. 
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PRAYER 

 

Wherefore, in the light of the facts of the case, issues raised, arguments advanced and authorities 

cited, the Claimant humbly plead that the Hon’ble Tribunal maybe be pleased to adjudge: 

1. The Hon’ble Tribunal has the jurisdiction pursuant to the provisions of the International 

Arbitration Act (Cap 143A) to order the sale of the cargo on board the Vessel pendente 

lite and the Claimant is at liberty to deduct all of its costs of and incidental to this 

application. 

2. The Claimant has a valid and enforceable lien over the Cargo in respect of freight, 

detention, damages and all amounts due under the CP. 

3. The circumstances of the case are such that it is just and necessary for the Tribunal to 

order the sale of the cargo. 

 

And pass such other order or orders as the Hon’ble Tribunal may deem fit in the interest of 

justice, equity and good conscience. 

For this act of kindness, the Claimant shall duty bound forever pray. 

Date: 

Place: 

Sd/- 

(Counsel for the Claimant) 

 


