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I. STATEMENT OF FACTS

1. On February 15, 2016, FURNACE TRADING PTE LTD (the "claimant"), based in Singapore, 

chartered the M/V Tardy Tessa (the "vessel"), Singapore flagged. The vessel was time-chartered 

fromIMLAM CONSIGNORIST GMBH (the "shipowner"), based in Hamburg Germany. On 

September 1, 2016, the claimant voyage-chartered the vessel to INFERNO RESOURCES SDN 

BHD (the "charterer"). An Australian-based corporation, IDONCARE BERJAA UTAM PTY 

LTD (the "sub-charterer") sought the vessel to ship 84,000.052 metric tons of Australian steam 

coal in bulk (the "cargo") from Newcastle, New South Wales, Australia, to any safe port/safe 

berth in China. IDONCARE sub-voyage-chartered the ship from INFERNO. 

2. The voyage charter party (the "voyage charter"), provided for a specific list of discharge ports to 

which the charterer had to comply with. The document included: Dalian, Jinzhou, Yingkou, 

Yantai, Quingdao, Shanghai, Tianjin and Ningbo . According to the same document, the 1

charterer agreed to declare the discharge port when the vessel was to pass Singapore for 

bunkering . They also had to pay the freight to the claimant within five banking days after the 2

signature of the travel document (the "bill of lading") . The total amount of freight to be paid 3

was set depending on the chosen discharge port . 4

3. On October 4, the bill of lading was signed and the vessel sailed from Newcastle. She arrived in 5

Singapore on October 10, and planned on sailing away on October 11 . For that purpose, the 6

 Head charter, clause 16 of pre-printed terms clauses of the standard form, Moot problem, p. 21.1

 Ibidem.2

 Head charter, clause 19 of pre-printed terms clauses of the standard form, Moot problem, p. 22.3

 Ibidem.4

 Bill of lading IMOBL11223344X, Moot problem, p. 41.5

 E-mail dated from October 10, 2016 18:23 PM, Moot problem, p. 50.6
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freight was due for payment as of October 9, 2016 and the discharge port was to be indicated on 

October 10,i.e. one day after the freight was payable. 

4. The claimant thereafter notified the charterer that he failed on his duty to pay the freight . 7

Indeed, the claimant issued a first notice on October 10, 2016 to inform the charterer of the non-

payment of the freight and its failure to provide a discharging port hitherto . After many similar 8

notices, INFERNO finally nominated the Busan port, South Korea, as the discharging port. But 

apart from being dealing with some zombie attacks that render it unsafe, this port was not 

amongst those stipulated in the charter party. 

5. Besides, whilst the charterer was not paying, the claimant continued to regularly pay the freight 

to the head-owner. On October 15, the charterer contended that INFERNO, to whom the ship 

was sub-chartered, had themselves failed on their duty to pay the sub-freight . On October 20,as 9

the ship was kept adrift off port limits of Singapore, the claimant issued a notice of lien over the 

cargo  and sub-freight . The claimant evaluated that the freight due from the charterer 10 11

amounted to USD 771,120.48 on the basis of Shanghai as the discharge port . On October 21, 12

the charterer remained defiant and declared that they had not perceived the sub-freight from the 

sub-charterer . 13

 E-mail dated from October 10, 2016 19:21 PM, Moot problem, p. 51.7

 E-mail dated from October 10, 2016 18:23 PM, Moot problem, p. 50; E-mail dated from October 10, 2016 19:21 PM, 8

Moot problem, p. 51.

 E-mail dated from October 15, 2016 16:23 PM, Moot problem, p. 55, p. 56.9

 E-mail dated from October 20, 2016 15:21 PM, Moot problem, p. 65.10

 E-mail dated from October 20, 2016 15:24 PM, Moot problem, p. 66.11

 Notice of arbitration between the claimant and the second respondent, November 25, 2016, Moot problem, p. 79.12

 See note 9.13
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6. As a consequence of the charterer’s inertia to pay the sums owed to the claimant, the claimant 

considered the charterer in repudiatory breach of charter party and issued a notice of termination 

on October 22, 2016 . The termination was then confirmed by the latter on the same day . 14 15

7. Pursuant to clause 29 of the pre-printed terms clauses of the standard form of the head charter 

party  (the "arbitration clause"), the claimant applied to the Singapore Chamber of Maritime 16

Arbitration (the "Tribunal") and commenced arbitral proceedings on November 25, 2016 against 

IDONCARE and INFERNO . The claimant sought interim measures (a) and orders (b) from 17

the Tribunal: 

(a) As the claimant has a contractual lien over the cargo and sub-freight, they are at liberty 

to sell the cargo onboard the vessel ; 

(b) The claimant likewise asked for the payment of USD 771,120.48, damages, interests 

and costs. 

8. On December 2, the sub-charterer and the charterer both agreed to the arbitration. They also 

agreed to the consolidation of both arbitrations . 18

 E-mail dated from October 22, 2016 11:20 AM, Moot problem, p. 68.14

 E-mail dated from October 22, 2016 16:28 PM, Moot problem, p. 68.15

 Head charter, clause 19 of pre-printed terms clauses of the standard form, Moot problem, p. 23.16

 Notice of arbitration between the claimant and the first respondent, November 25, 2016, Moot problem, p. 75; Notice 17

of arbitration between the claimant and the second respondent, November 25, 2016, Moot problem, p. 82.

 Response to notice of arbitration between the claimant and the first respondent, December 2, 2016, Moot problem, p. 18

93; Response to notice of arbitration between the claimant and the second respondent, December 2, 2016, Moot 
problem, p. 96.
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II. ARGUMENTS ON JURISDICTION

A. APPLICABLE LAW AND RULES TO THE PROCEDURE AND SUBSTANCE

9. In accordance with the separability doctrine, the arbitration clause is deemed to be separable and 

autonomous from the substantive contract . This separability presumption allows the 19

application of different laws to the arbitration agreement (1) and to the underlying contract (2).  

1. Applicable law and rules to the procedure

a. The Singapore Chamber of Maritime Arbitration Rules are mainly applicable

10. The Singapore Chamber of Maritime Arbitration Rules (the "SCMA Rules") are applicable 

“whenever parties have so agreed’’ , which claimant and charterer did in the charter party 20

(clause 29). But these rules are not exclusive, as they give room for the complementary 

application of “Singapore law and the Act” “where the seat of arbitration is Singapore” (rule 

22.1). 

b. Application of the Singapore International Arbitration Act (Cap. 143A) on an 

ancillary basis

11. Rule 2 of the SCMA Rules provides that if the seat of arbitration is Singapore, and if any rule 

is in conflict with a mandatory provision of the International Arbitration Act (Cap. 143A), then 

the provisions of the International Arbitration Act (Cap. 143A) should apply to arbitral 

proceedings. Rule 22 (1). In a more substantial way, the SCMA rules give room for the 

complementary application of “Singapore law and the Act”, i.e. the International Arbitration Act 

“where the seat of arbitration is Singapore” (rule 22.1).  

 Born, International Arbitration (Wolters Kluwer Law and Business, 2nd edition, 2014).19

 Head charter, clause 15 (b), Moot problem, p. 29.20
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12. Furthermore pursuant to rule 33.1 the law at the seat of arbitration may be applicable as to the 

additional powers of the arbitrators. Since this tribunal seats in Singapore, it may then derive its 

powers both from the rules and from the Singapore International Arbitration Act. 

c. Application of the UNCITRAL Model Law on an ancillary basis

13.  According to the International Arbitration Act (Cap. 143A), section 3(1), the provisions of the 

UNCITRAL Model Law on International Commercial Arbitration (2006), have force of Law in 

Singapore, with the exception of Chapter VIII. The provisions thereof should be regarded as 

applicable to any international arbitration in Singapore. 

d. The applicable law and rules to the arbitration agreement by way of 

conclusion

14. Since the parties have chosen the SCMA as the organizing body of their arbitration their rules 

shall mainly govern the procedure. The Singapore International Arbitration and the UNCITRAL 

Model Law to which they refer to are also applicable to the proceedings on an ancillary basis. 

2. The law chosen by the parties is applicable to the substance

15. The law applicable to the substance of a case is subjected to party autonomy, i.e. it is left to the 

parties’ choice. In this vein, Rule 21 states that “[t]he tribunal shall apply the law designated by 

the parties as applicable to the substance […]”. 

16. Clause 29 of the voyage charter party, not contradicted by clause 26 of the Coal-Orevoy 

standard c/p, provides for Singapore law as the applicable law to the dispute. Therefore it shall 

be deemed applicable to the merits of this case. 
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B. THE CONSOLIDATION OF THE TWO ARBITRATIONS IS   WANTED AND LEGALLY FEASIBLE

17. The claimant, issued a notice of arbitration to the sub-charterer on the grounds of the arbitration 

clause but also summoned the charterer. Under Rule 33 (3) of the SCMA Rules, when two 

arbitrations appear to raise common issues  of fact (1)and law (2) the Tribunal has power to 21

instruct that the they shall be heard concurrently. Above all, consolidation could not be 

challenged as the parties have expressly agreed to it (3). 

1. Preliminarily, the Tribunal’s has ratione materiae and personae jurisdiction

18. The arbitration agreement stipulates that any dispute relating to the head charter party should be 

resolved by arbitration. The scope of the agreement is large enough to encompass the subject 

matter of the present dispute. As agreed upon between the parties, the Tribunal has ratione 

materiae jurisdiction to rule the case. 

19. INFERNO and FURNACE are bound by the arbitration clause, as well as the IDONCARE by 

virtue of clause (1) of the bill of lading , which integrates the voyage charter’s arbitration 22

clause. The Tribunal has also ratione personae jurisdiction over these three parties. 

2. The arbitrations raise common issues of fact

20. Each notice of arbitration issued by the claimant, to the sub-charterer and then to the charterer, 

is based on the same charter party performance. Furthermore, it was argued by the chaterer that 

its failure to pay was prompted by the failure’ sub-chaterer to do the same. This shows that the 

facts of the two arbitrations are much intertwined.  

 Bishop, Multiple Party Actions in International Arbitration (Oxford University Press, 2009), p. 209.21

 Bill of lading IMOBL11223344X, Conditions of carriage, page 2, Moot problem, p. 42.22
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3. The arbitrations raise common issues of law

21. As the charterer did not pay the sums due to the claimant, the charterer is to be regarded as in 

breach of the head charter party, they did not fulfil their main duty. The same goes for the 

charterer. The claimant seeks payment from their debtor in regard of a breach of charter party. 

The two arbitrations are based on the same legal grounds. 

4. The parties have no objections to the consolidation

22. Most important of all, it should also be noted that neither the sub-charterer nor the charterer 

contended that the consolidation was unlawful. The charterer agreed that arbitration was made 

conceivable pursuant to the arbitration clause .As for the sub-charterer, no objection was 23

lodged, they consented to having the issues dealt with by the Tribunal . 24

23. The procedures should therefore be consolidated. 

III. ARGUMENTS ON THE MERITS OF THE URGENT APPLICATION

24. The charter failed on his duty to pay the freight to the claimant, who can therefore seek interim 

custody  of  the  cargo  pursuant  to  the  lien.  In Five Ocean CorporationvCingler Ship Pte 

Ltd[2015] SGHC 311, such lien was defined as "a right to retain possession of goods or 

documents belonging to another until all claims against that other are satisfied" . In the 25

present case, the claimant has a valid and lawful lien over the cargo and sub-freight (1) and is 

 Second respondent’s response to notice of arbitration [6], Moot problem, p. 87.23

 First respondent’s response to notice of arbitration [7], Moot problem, p. 84.24

 Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311 [44].25
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therefore entitled to seek an order from the Tribunal to sell it onboard the vessel pendente lite 

(B). 

A. THE CLAIMANT HAS A VALID AND EXERCISABLE LIEN OVER THE CARGO AND SUB-FREIGHT

25. The claimant has a valid contractual lien over the cargo (1) that meets all the requirements for 

its exercise (2). 

1. The lien clause is validly incorporated in the bill of lading

26. For a lien over the cargo stipulated in the charter party to be valid, it has to be incorporated in 

the bill of lading, which is the case in casu (b). The voyage charter party must be considered to 

be relevant (a). 

a. The voyage charter party is relevant

1. Where a bill of lading is issued under a voyage charter party, and the incorporation clause is 

silent as to which charter is to be incorporated, it is considered for practical reasons that it is the 

head voyage charter . Furthermore, in the case at hand, the Master signed a bill of lading on 26

behalf of the shipowners with a clause stipulating" freight payable as per charter-party". The 

word "freight" could, in fact, only refer to a voyage and not to a time charter. The word"freight" 

is an expression that is not used in time charters . Moreover, the criterion of the appositeness 27

of the charter party confirms this reasoning . In the "SLS Everest" , which dealt with a conflict 28 29

 Cooke et al, Voyage Charters (Informa Law, 4th Ed, 2014), at para 18.62 ; Xiamen Xindaan Trade Co Ltd v North 26

China Shipping Co Ltd [2009] EWHC 588 (The "Michalakis") at [26]–[27]; Same v. Molena Gamma Inc.[1978] 1 
Lloyd's Rep. 581, 591 (The "Lofri"); Bangladesh Chemical Industries Corp v Henry Stephens Shipping Co Ltd [1981] 2 
Lloyd's Rep 389, 392 (The "SLS Everest").

 Itex Itagrani Export SA v Care Shipping Corporation and others No 2 [1990], 2 Lloyd’s Rep 316 at 32127

 K/S A/S Seateam & Co v Iraq National Oil Co and Others (The Sevonia Team) [1983] 2 Lloyd's Rep 640.28

 Bangladesh Chemical Industries Corporation v Henry Stephens Shipping Co Ltd and Tex-Dilan Shipping Co Ltd 29

(The SLS Everest) [1981] 2 Lloyd's Rep 389
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between a voyage and a time charter, the court considered this criterion and held that a voyage 

charter is more apposite than a time charter. 

27. With regard to shipping customs, the shipper who drafts the bill of lading should presents it for 

signature. For that reason he "has the remedy in his own hands" . Assuming that the shipper 30

fails to identify the incorporated charter party" he has only himself to blame"  anyway. 31

b. The lien clause is incorporated in the bill of lading

It is common knowledge that, in Maritime Law, general words of incorporation are sufficient to 

integrate charter parties’ terms in relation with the contract of carriage of the goods .32

28. Clause (1) of the conditions of carriage of the bill of lading  reads as follows: 33

"All terms and conditions, liberties and exceptions of the Charter 

Party, dated as overleaf, including the Law and Arbitration Clause/

Dispute Resolution Clause, are herewith incorporated"

29. Such clause encompasses absolutely all "terms" of the charter. Thus, clause 19 of the voyage 

charter provides that the claimant "shall have a lien on the cargo for freight". This clause is to 

be incorporated to the bill of lading. The claimant has a lien on the cargo for the sum of USD 

771,120.48 due by the charterer as payment of the freight. 

2. The exercise of the lien is lawful

The claimant is entitled to exercise the lien pursuant to the incorporation of the voyage charter party 

and the exercise of the lien is reasonable (a). The claimant also acts as a trustee of the owner as far 

 Cooke, Young, Ashcroft, Taylor, Kimball, Martowski, Lambert and Surley, Voyage Charters  (Informa Law, 4th Ed, 30

2014), p. 510, p. 511.

 Ibidem.31

 Kendall Tan, Dedi Affandi Ahmad, Singapore Shipping Law (International Comparative Legal Guides, 2016).32

 Bill of lading IMOBL11223344X, Conditions of carriage, page 2, Moot problem, p. 4233
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as the sub-chaterer is concerned (c). Furthermore, the lien shall be exercised overseas and cannot be 

exercised at any discharge port (d).

a. The exercise of the lien is reasonable

30. The claimant intention is to seek the sale of the cargo after the exercise of the lien. As the 

unpaid freight amounts to USD 771,120.48 and the estimated valuation of the cargo is USD 

2,973,601.84, the exercise of the lien should be regarded as reasonable . 34

b. The claimant has become party to the contract of carriage 

31. As time charterer, the claimant is a priori third-party to the contract of carriage of goods 

evidenced by the bill of lading. Nonetheless, the claimant has received from the shipowner the 

authority to sign and issue bills of lading  and also has the authority to "direct the shipowner to 35

exercise carrier’s right under the bill of lading, in particular a lien, as his trustee" . The 36

claimant is therefore entitled to exercise the lien over the cargo as a trustee. 

d. The lien needs not to be exercised when vessel is anchored off

32. The lien can be exercised when the vessel is at, or anchored off, the discharge port. The lien 

cannot be exercised when the vessel is elsewhere. The Mihalios Xilas case  made clear that 37

owners may validly exercise their lien once the vessel has anchored off the discharge port. 

Therefore the ship need not be berthed in Singapore for the lien to be exercised. 

 London arbitration No. 5/92 (LMLN 321, page 4); Lyle Shipping v Corporation of Cardiff (1899) 5 Com. Cas. 87.34

 Time charter, clause 31 (a), Moot problem, p. 12.35

 Cooke, Young, Ashcroft, Taylor, Kimball, Martowski, Lambert and Surley, Voyage Charters (Informa Law, 4th Ed, 36

2014), p. 511.

 Santiren Shipping Ltd v Unimarine S.A. [1981] 1 Lloyd's Rep. 159 (The "Chrysovalandou Dyo"); China National 37

Foreign Trade Transportation Corporation v Evlogia Shipping Co SA [1978] 2 Lloyd's Rep. 397 (The "Mihalios 
Xilas").
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33. Moreover, in regard of Asian ports’ congestion, there is no point in stacking the cargo in such 

ports. The congestion would render almost impossible the quick sale of the cargo. 

B. THE CLAIMANT IS AT LIBERTY TO SELL THE CARGO ONBOARD THE VESSEL PENDENTE  LITE

34. In the present case, the right of lien may be preserved by an order for sale of the cargo (1) and 

the Tribunal has jurisdiction and power to grant such liberty to the claimant (2). 

1. The right of lien may be preserved by an order for sale of the cargo

35. A lien does not automatically give to the lienor the liberty to sell the property. For that right to 

be granted by the Tribunal as an interim relief, certain conditions should be met. The measure 

must be urgent (a) and necessary (b), according to the specifics of the case . 38

a. The claim is a matter of urgent application

36. The present claim, as in Five Ocean Corporation v Cingler Ship Pte Ltd[2015] SGHC 311, is a 

matter of urgent application in view of the dangerous intrinsic cargo properties (i), the crew’s 

living conditions onboard the vessel (ii) and the safety of sea voyage (iii). 

i. The cargoonboard the vessel presents dangerous intrinsic properties

37. When sailing from Newcastle, on October 4, the shipper described the cargo as "clean on 

board" . The coal was deemed to be in good conditions when leaving the Australian port. 39

Nonetheless, according to the Master’ report, the cargo showed signs of overheating as from 

October 30 and is now exposed to risks such as self-ignition, and threatens to explode . Its total 40

integrity is therefore at stake. 

 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411; Five Ocean Corporation 38

v Cingler Ship Pte Ltd [2015] SGHC 311.

 Bill of lading IMOBL11223344X, page 1, Moot problem, p. 41.39

 E-mail dated from November 30, 2016 14:12 PM, Moot problem, p. 36, p. 37.40
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ii. The crew’s living conditions onboard the vessel are dire

38. The vessel has been kept adrift in high seas for weeks. The monsoon season engenders "strong 

winds and swell" up to forty-four knots, causing the vessel roll "heavily at an angle of 13 

degrees". Furthermore, the crew is running out supplies, like fresh food, drinkable water or 

medicine. The master also faces "en masse resignations" and wonders how to keep control over 

his crew, who experiences dire living conditions . 41

iii. The safety of the sea voyage is at stake

39. The first officier, who suffers from diabetes will be soon unable to get his daily insulin 

injections. If he does not manage to get his treatment on time, he may incur hyperglycemic 

emergencies, such as ketoacidosis or a hyperglycemic hyperosmolar syndrome. Those 

emergencies, if not treated on time, may lead to grave consequences like coma or death. 

40. Not only one human life is at stake, but also the lives of the whole crew. Indeed, the cargo 

risking to self-ignite and to explode puts the stress on the need for sale. The situation does not 

only present risks for the cargo. Material losses, compared to human losses, are insignificant. 

The cargo’s ignition could lead to blaze onboard the ship and its explosion could destroy the 

vessel and kill the entire crew. Even though the cargo would not self-ignite nor explode, the 

crew’s strike may lead to a complete lost of control of the ship. 

b. The claim is a matter of necessary application

i. The sale would render the ship of available for her further 

exploitation

41. The sale of the cargo is a matter of necessary of application. It would render the ship of 

available for her further exploitation. It would also avoid long periods of hire for the owner 

 E-mail dated from November 30, 2016 14:12 PM, Moot problem, p. 36, p. 37.41
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without any effective use or income. 

ii. There are reasonably no other available alternatives

42. The owners incur heavy charges storing the cargo and the sale of the cargo onboard the vessel 

appears to be the most efficient way to settle the dispute. As per the time charter, the vessel can 

only be "loaded and discharged in any safe anchorage or at any safe berth or safe place"that 

the claimant directs . The head voyage charter provides for Chinese ports , and the vessel is 42 43

drifting in the vicinity of Singapore . Port congestion hitting Asian ports would render difficult 44

the quick access to any port of the area, as well as the storing of  the cargo in an ore stacking 

area. 

43. Furthermore, it should be considered that pursuant to [39-43] there are reasonably no 

alternatives to the sale for the safety of the sea voyage. It would unfreeze the precarious 

situation and resolve safety issues. After the sale is completed, if so ordered, the vessel could 

sail to the instructed discharge port and unload the cargo prior to its ignition or explosion. 

iii. There is a non-negligible risk of diminishment of value

44. For the condition that the claim is a matter of necessary application to be fulfilled, the property 

of the cargo is to be "of a perishable nature or likely to deteriorate if kept or which for any 

other good reason is desirable to sell forthwith" . Pursuant to the current Chinese coal market 45

conditions, that has shown obvious and constant signs of collapse since prices were cut by up to 

 Time charter, clause 1 (c), Moot problem, p. 1.42

 Head charter, clause 16 of pre-printed terms clauses of the standard form, Moot problem, p. 21.43

 E-mail dated from October 16, 2016 19:30 PM, Moot problem, p. 34 Parties’ joint expert report, ARA Year Ahead 44

Price (6000K/Cal NAR), Moot problem, p. 97.

 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411.45
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the half form spring 2011 to May 2016 , the claimant cannot sensibly expect the cargo’s value 46

to increase. 

45. Besides, the rough weather conditions due to the monsoon, thunderstorms, could increased the 

coal’s inherent moisture percentage and therefore increase the cargo’s ignition risk. 

iv. Cargo interests have not provided security for the owner’s claim

46. In addition to the sub-charterer inability to pay , and in light of the given documents, the 47

claimant cannot but conclude that cargo interests have not provided security for its claim. 

2. The Tribunal has jurisdiction and power to grant such liberty to the claimant

47. In the present case, the SCMA Rules, article 33 (1), contemplated in the light of s. 12 (1) (d) of 

the International Arbitration Act (Cap. 143A), grants the Tribunal the power to order the sale 

ofa"property which ispart of the subject matter of the dispute". Moreover, Singapore statutes 

provides for a right to sell the cargo within ninety days. Indeed, the shipowner may sell the 

cargo if the lien is not "discharged", and even earlier "if the goods are of a perishable nature". 

The claimant, as it is the owner’s trustee , also enjoys that right. Section 130 of the Merchant 48

Shipping Act (Cap. 179) reads as follows: 

"If the lien is not discharged and no deposit is made as aforesaid, the 

wharfinger or warehouseman may, and, if required by the shipowner, shall, at 

the expiration of 90 days from the time when the goods were placed in his 

custody, or, if the goods are of a perishable nature, at such earlier period as he 

 Parties’ joint expert report, ARA Year Ahead Price (6000K/Cal NAR), Moot problem, p. 99.46

 E-mail dated from October 15, 2016 16:23 PM, Moot problem, p. 55, p. 56.47

 Cooke, Young, Ashcroft, Taylor, Kimball, Martowski, Lambert and Surley, Voyage Charters (Informa Law, 4th Ed, 48

2014), p. 511.
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thinks fit, sell by public auction the goods or so much thereof as is necessary to 

satisfy the charges hereinafter mentioned."

48. As the vessel is drifting off port limits of Singapore, in the South China Sea, the cargo is outside 

the jurisdiction of any court. For the seizure and the sale to be ordered by a court, the ship 

should normally stay in Singaporean waters. Insofar as the present proceedings are concerned, 

arbitrators are not anchored in any legal order pursuant to arbitration autonomy . The fact that 49

the vessel is drifting off Singaporean waters does not stand in the way of an order for interim 

custody and sale of the cargo by the Tribunal. 

49. As the claimant has a lawful lien on the cargo for freight pursuant to the lien clause, as the 

Tribunal has jurisdiction over the cargo located overseas, the Tribunal can order the interim 

custody and the sale of the cargo pursuant to SCMA Rules, rule 33 (1) and s. 12 (1) (d) of the 

International Arbitration Act. 

IV. ARGUMENTS ON THE MERITS OF THE CLAIM

50. Pursuant to INFERNO’s unwillingness to properly perform the head charter party, and the 

IDONCARE’s inertia, the claimant is entitled to the payment of the freight and sub-freight for 

repudiatory breach of the head charter party (A). The claimant is also entitled to damages (B), 

interests and costs (C) and seeks other remedies (D). 

A. THE PAYMENT OF THE FREIGHT AND SUB-FREIGHT TO THE CLAIMANT FOR REPUDIATORY BREACH OF 

THE HEAD CHARTER PARTY

51. The claimant expects their freight to be paid by their debtor, the charterer (1) or their debtor’s 

debtor, the sub-charterer (2). 

 Gaillard, Legal Theory of International Arbitration (Martinus Nijhoff Publishers, 2010), pp. 1-4.49
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1. payment of the freight to the claimant for repudiatory breach of the head charter 

party

52. The charterer failed on his duties pursuant to the voyage charter and is therefore in repudiatory 

breach of the charter party (a). Hence, the claimant is entitled to compensation (b). 

a. The charterer failed on his duties, pursuant to the voyage charter, and is 

therefore in repudiatory breach of voyage charter party

53. Pursuant to the head charter party, the freight is an after shipment freight, to be paid within an 

agreed number of days . The agreement between the claimant and the second respondent 50

provides for the entire freight "to be paid within five (5) banking days after completion of 

loading and signing/releasing B/Ls marked ‘freight payable as per charter party’" . The 51

second respondent, as charterer, is personally liable to pay the agreed freight, unless there is 

"some clear contrary indication in the charter-party" . In the present case the ship was loaded 52

on October 4, 2016, the bill of lading was issued and signed on the same day.  Freight  was 

therefore supposed to be paid on October 9, 2016, date from which the second respondent was 

in breach of contract.Despite repeated notices for the freight, the respondent failed to pay any of 

the freight on the due date and resigned on paying the freight on October 15, 2016 . 53

54. The payment of the freight to the claimant by the charterer is the main of latter’s main duty and 

such breach should be regarded as fundamental and repudiatory. In 1967, Lord Reid considered 

that a fundamental breach is a "well-known type of breach which entitles the innocent party to 

 Head charter, clause 15 (b), Moot problem, p. 29.50

 Head charter, clause 19 of pre-printed terms clauses of the standard form, Moot problem, p. 22.51

 Furtrans v Augusta [1980] 1 Lloyd’s Rep 505, p. 514 (The "Constanza M").52

 E-mail dated from October 15, 2016 16:23 PM, Moot problem, p. 55, p. 56.53
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treat it as repudiatory and to rescind the contract" . Failing to pay the freight is frequent but 54

serious. 

b. The claimant is entitled to compensation pursuant to the breach of charter 

party

55. Owners must provide charterers enough time to fulfil their responsibilities to avoid breach of 

charterparty. They must ensure they do not wait too long to withdraw vessel or it may amount to 

a waiver of their right by affirming charter . The claimant therefore reserved its right to 55

terminate the charter-party on October 22, 2016, thirteen days after the freight was 

owed.FURNACE was in breach of contract from October 9, 2016, and should be regarded as 

liable to freight towards the claimant. for the sumof USD771,120.48. 

2. The payment of the sub-freight pursuant to the lien over sub-freight

56. The claim over the sub-freight is based on a voyage charter and a sub-voyage charter, where the 

owner is the INFERNO and the sub-charterer is IDONCARE. It should also be noted that the 

sub-charterer is the shipper of the cargo pursuant to the bill of lading . 56

57. On March 20, the claimant issued a notice of lien over the cargo and sought the sub-freight to 

charterer, which created an assignment by way of a charge . This would give the claimant the 57

possibility to intercept the freight due from the sub-charterer to the second. The claimant would 

be entitled to the legal action for recovery of the freight due. 

 Suisse Atlantique Société d’Armement Maritime SA v NV Rotterdamsche Kolen Centrale [1967] 1 AC 361, [1966] 2 54

All ER 61.

 Parbulk II AS v Heritage Maritime Ltd SA [2011] EWHC 2917 (The "Mahakam").55

 See [29].56

 The Ugland Trailer [1985] 2 Lloyd’s Rep 372, Western Bulk Shipowning III A/S v Carbofer Maritime Trading ApS & 57

others [2012] EWHC 1224, [2012] 2 Lloyd’s Rep 163 (The "Western Moscow").
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58. The sub-charterer and the charterer shall be jointly and severally accountable for  

USD771,120.48 of freight pursuant to the voyage charter. 

B. DAMAGES FOR BREACH OF THE VOYAGE CHARTER-PARTY, DETENTION AND FURTHER DAMAGES

59. The charterer has failed to fulfil his duties, entailing a repudiatory breach of the charter party 

(1), causing the claimant to reserve their rights in order to request further damages (2).The 

claimant is entitled to request all damages as they made all the necessary efforts to exercise their 

due diligence to mitigate the damages . 58

1. Damages for repudiatory breach of charter party

60. The charterer failed to nominatea legitimate disport on time (a), thereforeextending the 

detention of the ship by sub-charterers (b). The claimant repudiated the charter party, which was 

accepted by the charterer . By this acceptance, the claimant is discharged from further 59

performance and may bring an action for damages . 60

a. Damages for failure to nominate a discharge port on time

61. Pursuant to clause 16 of the voyage charter, the charter was to declare a discharge port of the 

cargo when passing Singapore for bunkering. The ship effectively passed Singapore, when it 

sailed from the port on October, 11. The discharge port was logically to be declared as of 

October 11, 2016. The charterer was in breach on the voyage charter from this day forth. 

62. After several notices, the claimant received a declaration of discharge port on October 16. 

Despite the fact that it was not part of the list incorporated in the voyage charter ,the charterer 61

British Westinghouse Electric & manufacturing Co Ltd v Underground Electric Rlys Co. Of London [1912] A.C 673 58

at 683.

 E-mail dated from October 22, 2016, 16:28 PM, Moot problem, pp. 68-69.59

 Heyman v Darwins Ltd [1942] AC 356.60

 Head charter party, clause 16 of pre-printed terms clauses of the standard form, Moot problem, p. 21.61
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requested the ship to divert to Busan, South Korea. The presence of zombies in the port forced 

the claimant to decline such request. Busan port was to beregarded as an unsafe port on the day 

it was nominated  as the situation out there did not meet with the standards of a safe port.  62

63. Indeed a safe port is "a port which during the relevant period of time, the ship can reach, under, 

remain at and depart from without, in the absence of some abnormal occurrence, being expose 

to danger which cannot avoided by good navigation and seamanship" .Moreover, pursuant 63

clauses 1 (b)  and 1 (d) of the time charter, the cargo is to be unloaded in a safe port. The 

claimant could not give clearance to divert to Busan or they would in turn be in breach of 

charter-party towards the head-owner.Theclaimantcould lawfully refuse to divert. The time to 

get another nomination, gave no choice to the ship but to set adrift, and impliedextra costs . 64

b. Damages for prolonged detention of the vessel by the charterer

64. The ship was held from the charterers longer than expected. On this basis the claimant is 

entitled to claim damages for the ship’s detention,for expenses made outside the terminal and 

for expenses falling apart from the free days allowed by the voyage charter .The unsafety of 65

port Port and the time to get a lawful disport have been strongly documented in [65-66]. 

65. Where a ship is awaiting, a claim on the grounds ground of demurrage has been acknowledge 

by English courts . In the present case, the ship is set adrift in the open seas. The claimant shall 66

therefore be granted damages for demurrage. 

 Ibidem. 62

 Leeds Shipping Co Ltd v Société Française Bunge [1958] 2 Lloyd’s Rep 127 at 131 (The "Eastern City").63

 Cooke, Young, Ashcroft, Taylor, Kimball, Martowski, Lambert and Surley, Voyage Charters (Informa Law, 4th Ed, 64

2014), p.654.

 Bulk Transport Group Shipping Co Limited v Seacrystal Shipping Limited [1989] AC  1264 (The "Kyzikos").65

 Ionian Navigation Company Inc v Atlantic Shipping Company SA [1971] 1 Lloyd's Rep 215 (The "Loucas N.").66
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2. Further damages

66. As the claimant always kept their rights reserved, the application of further damages is viable 

including damages (a) and punitive damages (b). 

a. The claimant is entitled to damages arising from the compensatory 

principle

67. The claimant, as aggrieved party, can rightfully claim damages on the grounds of the 

compensatory principle. Lord Atkinson defined this overridingrule as "the general intention of 

the law that, in giving damages for breach of contract, the party complaining should, so far as it 

can be done by money, be placed in the same position as he would have been if the contract had 

been performed" . The claimant always exercised its due diligence in order to perform the 67

charterparty,though the second respondent had failed to on its duties. Thus, the claimant has 

incurred substantial expenditures, without the expected result, causing a loss of profit as part of 

the charter party . 68

68. On top of this, the claimantshould be awarded extra damages for the positional loss provided 

that the they made everything in their power to mitigate the losses . 69

b. The claimant is entitled to punitive damages for oppressive breach of 

charter party

69. Despite the bountiful reminders and the patience of the claimant who implemented everything 

to perform the charterparty, the charterer failed to their duties. As it was demonstrated in [65] 

the claimant has no choice but to consider the charterer in repudiatory breach of charter 

 Wertheim v Chicoutimi Pulp Co [1911] A.C. 301, 307 (P.C)67

 Smith v M’Guire [1858] 3 H&N 55468

 Louis Dreyfus Commodities Suisse SA v. MT Maritime Management BV (MTM Hong Kong) [2015] EWHC 2505 69

(Comm)
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party.The claimant therefore requests, in addition to compensatory damages, punitive damages. 

The breach of contract is so oppressive, in the manner that the charterer’s behaviour amounts to 

hard misconduct, that they should be sentenced to pay additional damages. Under the Singapore 

law, which governs the present contract, those damages are available for breach of contract . 70

C. INTERESTS AND COSTS

70. As the charterers did not pay the freight, the claimant, in order to pay its debt off,  has to take 

mesures to preservethedebts for which some expenses have been incurred.  Can be included : 

a. Arbitration fees, 

b. Lawyer expenses, 

c. Crew’s overtime, 

d. Ancillary costs. 

71.As the charterers are in breach of contract,  the claimant is entitled to all these costs and is 

entitled to request interests.  

 Antitrust (Hong Kong) Ltd v PM Hydraulics & Engineering Pte Ltd [2015] SGHC 30770
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V. REQUEST FOR RELIEF

72. For the reasons set out above, the respondent requests the Tribunal: 

i. Order the detention, interim custody and sale of the cargo pendente lite, 

ii. Find that the charter is in repudiatory breach of the voyage charter, 

iii. Find that claimant is therefore entitled to the sum of USD771,120.48 by way of hire or 

damages in the same amount, and interests on the said amount, 

iv. Find that the charterer and the sub-charterer are to be held jointly and severally liable, 

v. Find that the claimant is entitled to punitive damages, 

vi. Find that the claimant is entitled to interests and costs.
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