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I. Statement of Facts  

1 The Respondent agreed to carry goods on the Claimant’s behalf on voyage 041S (the 

Voyage) in accordance with contracts evidenced by four issued Bills of Lading 

(Agreement). 

2 The four Bills of Lading include:  

(a) QSHIP16380 for carriage and delivery of 5,600 trays of tulip bulbs (Tulips) ;  

(b) QSHIP77245 for carriage and delivery of ClapHeat muscular and anti-inflammatory 

treatment products (Pharmas) ;  

(c) QSHIP68375 for carriage and delivery of 7,700 cases of various reserves of Clicquot 

Champagne (Champagne); and  

(d) QSHIP18479 for carriage and delivery of 7 x 20’ Flexitank Containers filled with 5 

varieties of Bulk Wines.  

3 Apart from Bill of Lading QSHIP68375, the Bills of Lading were indorsed on version 

3.8 terms and conditions, which stipulate the London Court for International Arbitration 

as the appointing authority and administrator of the arbitration. Bill of Lading 

QSHIP68375 was indorsed on version 3.7 terms and conditions stipulating the Paris 

Arbitration Centre for Cargo Claims as the appointing authority and administrator of 

the arbitration.  

4 Additionally, apart from Bill of Lading QSHIP77245, the Claimant was stated as the 

consignee for each Bill of Lading. The Claimant was stated as the Notify Party for Bill 

of Lading QSHIP77245, while Vaxon Pharma was the consignee party. 

 

5 Under the Bill of Lading No. QSHIP16380, 5,6000 trays of tulips were carried from 

Felixstowe UK to Melbourne Canada. The bulbs were customarily placed according to 

variety within a polythene-lined hardened plastic tray, and were palletised and stowed 
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in a refrigerated container at a set temperature of +15deg. Temptale digital temperature 

recorders were placed on three pallets to record the temperatures during the voyage. 

Three days after the Containers were discharged at Melbourne, three varieties of the 

bulbs were reported damaged.  

 

6 Damage was caused to various reserves of Clicquot Champagne, which suffered mould 

damage and heat stress because of condensation and a build-up of humidity within the 

container.1 This resulted in a total loss of USD 927,954.00. 

 

7 Upon commencing discharge of Container PWTO593804, a large volume of wine 

leaked from the container, thus causing losses to the Claimant. This incident 

necessitated the attendance of the Melbourne Fire Brigade at the port of discharge and 

disrupted the stevedore operations there, thus resulting in AUD 105,925.00 in costs.  

 

II. Arguments on Jurisdiction 

A. The Tribunal has no jurisdiction to determine the claim in relation to QSHIP68375  

(2) Parties intended to arbitrate under the Paris Arbitration Centre for Cargo Claims 

(“PACCC”) 

8 The Tribunal does not have jurisdiction to determine the claim in relation to Bill of 

Lading QSHIP68375, as parties clearly intended to arbitrate before a tribunal 

constituted under the PACCC’s auspices. This is so, as Bill of Lading QSHIP68375 

was indorsed on stock paper containing the version 3.7 terms, which stipulate the 

 

1
 Moot Problem, p 93.  
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PACCC as the appointing authority, rather than LCIA.2 The Claimant may attempt to 

argue that the indorsement of the version 3.7 terms on Bill of Lading QSHIP68375 was 

erroneously made,3 and that the version 3.8 terms stipulated to be in use from 1 January 

2021 on the Respondent’s website should be given effect to.4 

9 However, on the facts, there is nothing to suggest that the switch to the version 3.8 

terms on the Respondent’s website was meant to be exhaustive, and that the prior 

version 3.7 terms would never be in use again. Furthermore, as Lord Esher MR stated 

in Leduc v Ward, once a contract is reduced to writing through the issuing of the Bill 

of Lading, “parol evidence to alter or qualify such writing is not admissible, and the 

writing is the only evidence of the contract”,5 and parties should be confined to the four 

corners of the document which they have chosen to enshrine their agreement within.6 

In light of the abovementioned, there does not appear to be any indication within the 

four corners of Bill of Lading QSHIP68375, that the factual validity of the version 3.7 

terms, particularly that concerning cl 26 and the reference to the PACCC, should be 

challenged. Consequently, where Bill of Lading QSHIP68375 is concerned, it is argued 

that parties did intend to have their arbitration proceeding proceed under the PACCC 

in accordance with the version 3.7 terms, and that accordingly, this Tribunal does not 

have jurisdiction.    

(3) Even if the PACCC is no longer in operation, the Tribunal does not necessarily have 

jurisdiction to hear the arbitration proceedings   

 
2
 Moot Problem, p 51.  

3
 Moot Problem, p 20.  

4
 Moot Problem, p 28.  

5
 Leduc v Ward (1888) 20 QBD 475 at 480. See Simon Baughen, Shipping Law (Taylor and Francis, 6th Edition, 

2015) at p 22.  

6
 Halsbury’s Laws of Singapore, Contract (Volume 7) , at [80.087].  
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10 Granted, the PACCC in no longer in operation,7 and reference to a non-existent arbitral 

institute may render the arbitration clause under the version 3.7 terms defective.8 

However, even if that were the case, it does not necessarily follow that the arbitration 

clause would be supplemented or rectified to find that the arbitration should proceed 

under the LCIA, such that this Tribunal has jurisdiction over disputes relating to Bill of 

Lading QSHIP68375. Rather, the agreement to arbitrate may be construed as being 

invalidated,9 and accordingly, parties should litigate their dispute before the courts as 

opposed to proceeding with arbitration under the LCIA.  

B. Claimant has no standing to bring claims in relation to Bill of Lading QSHIP 77245  

11 Claimant is a Notify Party rather than Consignee in respect of Bill of Lading QSHIP 

77245.10  As a Notify Party, Claimant is not a party to the contract evidenced by Bill of 

Lading QSHIP77245 and would therefore have no rights of suit against the Respondent 

for any damages caused to the Pharmas.11 Hence, Claimant has no standing to bring 

claims against the Respondent in relation to Bill of Lading QSHIP77245.  

12 Under COGSA s 2(1)(b),12 Vaxon Pharma Pty Ltd is the lawful holder of Bill of Lading 

QSHIP77245, which is a straight bill of lading considered as a sea waybill under s 1(3). 

As such, all rights of suit under the contract of carriage are transferred and vested in 

Vaxon. Therefore, even in the context of arbitration proceedings, Claimant has no 

standing to bring claims in relation to Bill of Lading QSHIP77245 for damages caused 

to the Pharmas. 

III. Arguments on the Merits of the Claims 

 
7
 Moot Problem, p 104. 

8
 Insigma Technology Co Ltd v Alstom Technology Ltd [2009] SGCA 24, at [37]. 

9
 Gary Born, International Commercial Arbitration, p 837-838.  

10
 Moot Problem, p 38.  

11
 Caslav Pejovic, Transport Documents in Carriage of Goods by Sea: International Law and Practice 

(Routledge, 2020), Chapter 8, at p 136.  

12
 Carriage of Goods by Sea Act 1992 (UK), at s 2(1)(b).  
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A. The Respondent is not liable for the damage of GBP 712,960.00 caused to 

QSHIP16380 (Tulips) 

(1) Respondents did not breach their obligation to care for the cargo 

6 The Respondent may seek to rely on Art IV Rule 2(m) of the Hague-Visby Rules13 

(“HV Rules”), which states that they shall not be responsible for damage arising from 

inherent defect, quality or vice of the goods. Per Volcafe v Compania,14 if the carrier 

could have taken precautions which would have prevented the inherent characteristic 

of the cargo from resulting in damage, the characteristic was not an inherent vice.15 In 

this case, however, there was no additional precautions that the Respondent could have 

taken to prevent damage to the bulbs. This was because it ensured that the temperature 

of the containers was maintained at +15 deg throughout the voyage, as evidenced by 

data from the Temptale data loggers.  Furthermore, the Fosteriana Late Harvest variety 

were already in an advanced state of cultivation prior to shipping. As there were no 

further precautions the Respondent could have taken to ensure that the tulips did not 

sprout, the damage likely arose from the inherent quality of the bulbs which were 

supposed to have taken 120 days to sprout, but oddly only took 90 days. Accordingly, 

the exception in Art IV Rule 2(m) applies and the Respondents discharged their duty to 

take reasonable care of the cargo. 

 

 

 

(2) The Respondent is not legally or contractually obligated to alter the course of the ship.  

8 The Respondent is also not legally or contractually obligated to alter the course of the 

ship. According to clause 20 of v 3.8, the Carrier may, only at his sole discretion and 

 
13

 Hague Rules as modified by the Visby Amendments (Protocol to Amend the International Convention for the 

Unification of Certain Rules of Law Relating to Bills of Lading) (Brussels, 1968) (“HV Rules”). 

14
 Volcafe Ltd and others v Compania Sud Americana De Vapores SA (trading as CSAV) [2018] UKSC 61 

(“Volcafe v Compania”).  

15
 Volcafe v Compania at [14]. 
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without notice, make a deviation.16 There is also no contractually stipulated alternative 

route to take. According to Scrutton on Charterparties, in the absence of express 

stipulations to the contrary, the owner of a vessel impliedly undertakes to proceed in 

that ship by a usual and reasonable route without unjustifiable departure from that route 

and with reasonable despatch. Therefore, it is not incumbent upon the Respondent to 

deviate from the usual and reasonable route through the Suez canal. 

9 Moreover, the delay as a result of the Suez canal blockage did not cause the damage to 

the bulbs. The overall voyage was delayed by approximately 90 days. However, the 

bulbs would usually take at least 120 days to sprout if kept in the correct temperature. 

Here, the data loggers show that the bulbs were indeed kept at the consistent 

temperature of +15deg. Therefore, in any case, the delay as a result of the Respondent 

failing to alter the course of the ship did not cause the damage to the bulbs.  

(3) Limitation of Liability  

10 The Respondent denies liability for the damage incurred to the goods. However, should 

the Respondent be found liable for the damage incurred, the Respondent submits that 

its liability is limited by Clause 7.2a.  

11 As per Clause 7.2(a), the Respondent’s limitation of liability is calculated on the basis 

of “2 SDR per kilo of the gross weight of the Goods lost, damaged or in respect of 

which a claim of whatsoever nature arises”.17 At the current time, 1 SDR is equivalent 

of the following conversions: 1.2003 EUR, 1.06 GBP, 1.39 USD.18  

 
16

 Moot Problem, p 61. 

17
 Moot Problem, p 42. 

18
International Monetary Fund, “Special Drawing Rights” (5 August 2021) 

<https://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/14/51/Special-Drawing-Right-SDR> (accessed 16 
April 2022) 

https://www.imf.org/en/About/Factsheets/Sheets/2016/08/01/14/51/Special-Drawing-Right-SDR
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12 As per Art IV r 5(g) of the HV Rules, the parties can fix a different maximum amount 

applicable for the limitation of liability in the Agreement, apart from that set in Art IV 

r 5(a) of the HV Rules, so long as the amount fixed is higher than that in Art IV r 5(a).19 

13 In any event, the Respondent submits that the weight limitation under Art IV r 5(a) 

would be the higher applicable limitation of liability in the case of the Tulips. The 

weight limitation of Clause 7.2(a) is identical to the weight limitation found in Art IV 

r 5(a) of the HV rules.20 This weight limitation would be higher than the package or 

unit limitation in Art IV r 5(a) of the HV rules.  

14 In the case of the Tulips, the applicable number of packages or units would be the 

affected number of containers. While the Bill of Lading for the Tulips indicate the 

number of trays, this is insufficient enumeration. As held in El Greco (Australia) Pty 

Ltd v Mediterranean Shipping Co SA, the enumeration must manifest how the units are 

made up for transport and how they are packed into the container.21 This is not clear 

from the “Description of Goods”, which only describes the goods, but not how it was 

packed. Hence, the default rule applies and the containers rank as the package.22 If the 

5 containers which were damaged were used as the number of packages, this produces 

a lower limit of liability than that used by the weight limitation.  

15 Under the weight limitation, the Respondent’s is excluded from liability beyond 

93905kg x 2 x 1.06 GBP = 199078.6 GBP worth of damage to the goods. This is a 

 
19

 Art IV r 5(g), HV Rules.  

20
 Art IV r 5(a), HV Rules. 

21
 El Greco (Australia) Pty Ltd v Mediterranean Shipping Co. [2004] 2 Lloyd’s Rep. 537 at 560.  

22
 El Greco (Australia) Pty Ltd v Mediterranean Shipping Co.[2004] 2 Lloyd’s Rep. 537 at 560. 
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higher limit than the limitation of liability under the alternative calculation, which 

would only amount to 5 x 666.67 x 1.06 GBP = 3533.351 GBP.  

B. The Respondent is not liable for the damage of EUR 778,866.35 caused to 

QSHIP77245  (Pharmas) 

(1) Respondents did not breach their obligation to care for the cargo 

16 First, there is no evidence that the container had malfunctioned during the trip.23 The 

surveyors and loss adjusters were unable to determine if there was any reported 

container malfunction.24 Even if the refrigeration facilities had malfunctioned during 

the voyage, the Respondent denies any liability as Clause 12.4 excludes the Respondent 

from liability for loss or damage to the Goods arising from such malfunctions. Under 

Clause 12.4, the term “breakdown” is broad enough to cover any alleged malfunctions 

resulting in excessive freezing. Furthermore, in the absence of any express stipulation, 

there is no right to imply that the refrigeration machinery should continue fit for its 

purpose during the whole voyage.25 Hence, the Respondent is not liable for any alleged 

excessive refrigeration caused by a breakdown of the refrigerating machinery during 

the voyage. 

17 Secondly, the Respondent is entitled to rely on Art IV r 2(n) of the HV Rules as the 

goods are insufficiently packed. Unacceptable packaging material, timber, had been 

used in the consignments.26 The lack of insulation from the improper packaging may 

have caused the products to become partially frozen, which would have led to the 

 
23

  Moot Problem, p 100. 

24
 Moot Problem, p 100. 

25
 Owners of Cargo on Ship Maori King v Hughes [1895] 2 QB 550 at p 554. 

26
 Moot problem, p 95. 
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damage incurred by the products. Even if the Respondent had known of the 

insufficiency of packing, the Respondent is still entitled to rely on this exception.27  

18 Alternatively, the Respondent denies full liability for the damage caused to the goods 

as the insufficiency of packing would at minimum constitute a concurrent causative 

effect to the damage caused to the goods.28 Hence, the Respondent denies liability to 

the extent that the damage was caused by the improper packaging material used by the 

shipper 

(2) Limitation of Liability  

19 Referring to the analysis at [11] and[12], should the Respondent be found liable for the 

damages caused to the Pharmaceuticals, the Respondents’ liability would be limited to 

53,655.02 EUR, or 44,700 SDR, in accordance with Clause 7.2(a).29  

20 Should Art IV r 5(a) be applied, the applicable number of packages or units would just 

be the one Container affected, MWA26800328. It is submitted that the “20 Plts” 

indicated under the column “No. of Pkgs” is insufficient enumeration.30 Alternatively, 

even if the “20 Pallets” were used as the applicable number of packages or units, this 

would result in a lower limitation of liability amount under Art IV r 5(a), as it would 

only result in an amount of 666.67 x 20 pallets x1.003 EUR = 13,373.40 EUR. The 

weight limitation would remain the applicable amount, as it is the higher value. 

Extrinsic material indicating a higher number of packages outside of the bill of lading 

 
27

 Treitel and Reynolds, Carver on Bill of Lading (Sweet & Maxwell, 4th Ed, 2017) at 9-233. 

28
 Treitel and Reynolds, Carver on Bill of Lading (Sweet & Maxwell, 4th Ed, 2017) at 9-244. 

29
 Moot Problem, p 42. 

30
 Moot Problem, p 38. 
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cannot be relied on based on a plain reading of Art IV r 5(c), which specifically adopts 

what appears on the bill of lading as the number of packages or units.31 

C. The Respondent is not liable for the damage of USD 927,954.00 caused to 

QSHIP68735 (Champagne) 

21 Under the Bill of Lading numbered QSHIP68735, 7,700 cases of various reserves of 

Clicquot Champagne were carried from Le Havre, France to Melbourne, Australia. 

Each bottle of Champagne was placed in its own chamber within standard six-bottle 

corrugated cardboard cases. The cases were stacked according to variety onto standard 

Euro pallets, which were packaged into 20’ General Purpose Containers. Upon 

delivery, the contents of all seven General Purpose Containers were found to have 

suffered mould damage and heat stress, resulting in a total loss of USD 927,954.00. The 

issue is whether the Respondent is liable for the damage caused to the Champagne. 

(1) The Respondent discharged its duty to care for the cargo during carriage 

22 The Respondent did not breach its duty to take reasonable care of the cargo during 

carriage pursuant to Article III Rule 2 of the HV Rules. Article III Rule 2 of the HV 

Rules provides that the carrier shall properly and carefully load, handle, stow, carry, 

keep, care for, and discharge the goods carried. Per Volcafe v Compania, the carrier has 

the burden of proving that the damage caused was not due to its breach of its obligation 

to take reasonable care.32  

 

 
31

 Treitel and Reynolds, Carver on Bill of Lading (Sweet & Maxwell, 4th Ed, 2017) at 9-266.  

32
 Volcafe v Compania at [14].  
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23 According to the Survey Report, the damage caused to the Champagne occurred 

through a combination of processes – a build-up of humidity and condensation within 

the containers. The Survey Report further noted that products similar to Champagne 

were customarily shipped in operating refrigerated containers in order to regulate 

temperature and humidity.33 However, pursuant to Clause 12.1 of the Terms and 

Conditions v3.8, should the Goods require refrigeration, ventilation or any other 

specialised attention, the Claimant had the responsibility to give written notice of their 

nature and the required special settings to the Respondent. If the Claimant failed to do 

so, the Respondent would not be held liable for any loss of or damage to the goods.34 

 

24 In Albacora SRL v Westcott & Laurance Line Ltd (The Albacora), cargo of wet salted 

fish was shipped from Glasgow to Genoa in non-refrigerated compartments. Fish 

arrived at Genoa in damaged condition because usually dormant bacilli in the fish were 

activated by the Mediterranean heat. The court held that the carrier was not liable for 

the non-refrigeration of the fish as the carrier was not made aware of the risks of 

carrying wet salted fish in non-refrigerated compartments – that the goods would be 

damaged if they were not refrigerated.35  

 

25 On the facts, no written notice was given on the reverse side of the Bill of Lading 

regarding the need for the Champagne to be carried in special refrigerated containers. 

Accordingly, as the Respondent had not been given notice of the need for specialised 

 
33

 Moot Problem, p 93.  

34
 Moot Problem, p 59. 

35
 Albacora SRL v Westcott & Laurance Line Ltd (The Albacora) [1965] 2 Lloyd's Rep. 37 at [61]. 
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attention, the Respondent would not be liable for any damage caused to the Champagne 

as a result of having been placed in General Purpose Containers instead of refrigerated 

ones. 

(2) The Respondent may rely on Clause 11.2 of the Terms and Conditions v 3.8 to absolve 

itself of liability 

26 Even if the Respondent ought to have shipped the Champagne in refrigerated 

containers, the Respondent may rely on Clause 11.2 of the Terms and Conditions v3.8 

to absolve itself of liability. Pursuant to Clause 11.2 of the Terms and Conditions v3.8, 

if a Container has not been packed by the Carrier, the Carrier shall not be liable for loss 

of or damage to the contents.36 In this case, the Containers were packed by Merve 

Clicquot S.A.37 As the Respondent had merely been engaged to arrange the shipment 

of the Containers from France to Australia, the Respondent will be indemnified against 

any loss and damage that has been caused by any matter beyond his control, including 

the manner in which the Container has been packed and the unsuitability of the 

Container. Therefore, the Respondent would not be liable for the damage caused to the 

Champagne. 

(3) Limitation of Liability  

27 Should any liability be found, the Respondent reiterates the analysis at 11]-[13] and 

submits that it is only liable for any damage to the extent of 207,054.4 USD, or 148,960 

SDR, for the Champagnes.  

 
36

 Moot Problem, p 58. 

37
 Moot Problem, p 38. 
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28 In any event, the Respondent submits that the weight limitation under Art IV r 5(a) 

would be the higher applicable limitation of liability in the case of the Champagnes. 

The weight limitation of Clause 7.2(a) is identical to the weight limitation found in Art 

IV r 5(a) of the HV rules.38 This weight limitation would be higher than the package or 

unit limitation in Art IV r 5(a) of the HV rules.  

29 The relevant “package or unit” for limitation purposes depends upon the wording of 

and the enumeration of the packed items in the bill of lading. 39 In the present case, 

there is no further enumeration of the packed items in the bill of lading for the 

Champagnes. It is submitted that the “Description of Goods” indicating “1,100 Cases 

Single Reserve Champagne” is insufficient enumeration. This does not indicate how 

the Champagne was packed in the container and how the cargo was made up for 

transport.40 Hence, the default rule would apply and the container ranks as the package. 

Under Art IV r 5(a) of the HV rules, if the 7 containers were used as the applicable 

packages or units, the limitation of liability amount would be 7 x 666.67 x 1.2003 EUR 

= 5601.428007 USD, which is a lower amount than the weight limitation. Hence, should 

the Respondent be found liable for the damage caused to the Champagnes, any liability 

claimed is limited to the amount of 207,054 

 

D. The Respondent is not liable for the damage of EUR 17,392.62 caused to 

QSHIP18479 (Wines) 

 
38

 Art IV r 5(a), HV Rules. 

39
 Julian Cooke et al, Voyage Charters (Informa Group Ltd, 4th Ed, 2014) at para 85.408.  

40
 El Greco (Australia) Pty Ltd v Mediterranean Shipping Co. [2004] 2 Lloyd’s Rep. 537 at 560.  
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30 The loss of cargo resulted from a leakage of wine from Container PWTO593804 (“the 

Container”). There were two sources of leakages from the Container. One source was 

near the container doors, adjacent to the bulkhead, while the other was from the tear in 

the container sidewall on the right-hand side of the container base.41  

31 The first source of leakage near the container doors was caused by the slightly loose 

and partially open bulkhead valve stopcock.42 The second source of leakage from the 

tear in the container sidewall was caused by impact from container handling equipment 

operated by stevedores at Melbourne’s Only Container Terminal.43  

32 The Respondent submits that it is at fault for neither of these causes, and thus should 

not be made liable for the loss of cargo. 

(1) The duty to properly and carefully discharge cargo does not lie on the Respondent 

 

33 The Respondent does not bear the duty to discharge the cargo, and thus should not be 

made liable for losses arising from the discharge of cargo. Clause 5.1 of the Terms and 

Conditions v 3.8 provides for the Respondent’s responsibilities from the port of loading 

to the port of discharge. However, it does not expressly assign the duty to discharge 

cargo to the Respondent. 

34 Furthermore, it can be inferred from the definition of “Carriage” under clause 1 that 

any duty involving the discharge or handling of cargo must be positively and expressly 

accepted by the Respondent if the Respondent were to be responsible for such duties as 

 
41

 Moot Problem, p 82. 

42
 Moot Problem, p 82. 

43
 Moot Problem, p 82 and 102. 
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carrier. There is no evidence to suggest that such allocation of duties has occurred 

between the Claimant and the Respondent as parties to the contract of carriage. 

35 Therefore, the common law presumption that the duty to discharge cargo would rest on 

the shipowner or carrier44 should not apply here. There is no reason to override the 

parties’ freedom of contract to reallocate these duties.45 The Respondent’s 

responsibility for the cargo would thus end at the port of discharge, prior to the 

discharge phase, as per clause 5.1. 

36 The Respondent should not be made liable for any losses during the discharge phase. It 

is not subject to a duty to properly and carefully discharge cargo under Art III r 2 of the 

HV Rules. This is especially so since the stevedores were likely negligent in their 

operation of the container handling equipment, thus causing the loss of cargo. It would 

be unjust to hold the Respondent liable for actions it did not assume responsibility for. 

(2) Even if the Respondent had borne the duty of care for the cargo, it will not be liable 

under the Article IV excepted perils  

 

37 Even if the Respondent had borne and breached its duty to properly and carefully 

discharge the cargo, it would not be liable for loss of cargo if it could show that the loss 

was caused by an excepted peril under Art IV of the HV Rules.46  

38 The Respondent submits that the insufficient packing of the Wines by the shipper 

caused the loss of cargo. Therefore, it was not liable for the loss of cargo. 

 
44

 Jindal Steel v Islamic Shipping (The Jordan II) [2004] UKHL 49; [2005] 1 Lloyd’s Rep. 57 (HL) at [11]. 

45
 Ibid. See also Pyrene v Scindia Navigation [1954] 2 QB 402 at 417-418. 

46
 Volcafe v Compania at [25]. 
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39 The packaging of the Wines by the shipper would not have enabled the Wines to 

withstand the ordinary hazards likely to be encountered during transit.47 This was due 

to two factors—the manner in which the fully laden Flexi was fitted in the Container, 

and the failure to ensure that the bulkhead valve was fully closed.  

(a) Insufficiency of packing due to manner in which Flexi was fitted in the Container 

40 Firstly, the tight fit of the Flexi in the Container caused the loss of cargo. Insufficient 

packing can be observed as it is likely that the Container and flexi fixings punctured 

the flexi wall at the base of the Flexi.48 Therefore, the loss of cargo would have occurred 

without the contribution from the Respondent’s breach of duty during the discharge 

phase. 

41 The leakage of wine could have occurred any time after packing of the Container up to 

the discharge phase, and would not have been caused by any impact from the container 

handling equipment operated by the Respondent’s stevedores. The insufficiency of 

packing would not have enabled the Wines to withstand the movements of the Vessel 

during the voyage, thus leading to the loss of cargo. 

42 The insufficiency of packing arguably was the main cause of the loss of cargo. The tear 

in the container sidewall, which was presumably caused by impact from container 

handling equipment, only gave rise to a small leak as seen on the terminal-supplied spill 

trailer.49 Therefore, the Respondent’s breach of duty could not have caused the large 

 
47

 John F Wilson, Carriage of Goods by Sea (Pearson Education Limited, 7th Ed, 2010) at para 11.2.5. 

48
 Moot Problem, p 83. 

49
 Moot Problem, p 82. 
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volume of leakage seen at the start of the discharge process.50 The loss of cargo is thus 

mainly caused by the insufficiency of packing that the Respondent is not responsible 

for. 

43 As the packing of the Container was undertaken by the shipper instead of the 

Respondent as carrier,51 the Respondent should not be made liable for the loss of cargo.  

(b) Insufficiency of packing due to failure to ensure that the bulkhead valve was fully 

closed 

44 Secondly, the failure to ensure that the bulkhead valve was fully closed caused the loss 

of cargo. The slightly loose and partially open bulkhead valve stopcock would have 

allowed wine to leak from the Container and thus caused the loss of cargo. 

45 This leakage would be consistent with that seen principally near the container doors 

adjacent to the bulkhead, on which the valve was located.52 It arguably has nothing to 

do with the Respondent’s alleged breach of duty of care in handling the Container 

during the discharge phase. Furthermore, the sealing of the bulkhead valve was the 

responsibility of the shipper which arranged for the packing of the Container.53  

46 As the wine would have been leaking from the Container, the packing of the Container 

could not be said to have been sufficient for the purposes of the voyage. Therefore, the 

loss of cargo would have resulted from the insufficiency of the shipper’s packing and 

the Respondent would not be liable for loss of cargo. 

 
50

 Moot Problem, p 81. 

51
 Moot Problem, p 80. 

52
 Moot Problem, p 82. 

53
 Moot Problem, p 80. 
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IV. Cross-Claims 

A. The Claimants are liable for the payment of freight  

47 In breach of the Agreement and the Bills of Lading, the carrier has failed to pay freight 

for the carriage of the Cargo. The Claimant had agreed to pay freight for the carriage 

of the cargo, which was duly carried at the request of the Claimant, between about 15 

March and 7 July 2021.54 Clause 16.2 of the Terms and Conditions v3.8 states that “full 

freight shall be considered completely earned on receipt of the goods by the carrier”.55 

The goods were duly delivered to Melbourne, Australia, on 7 July 2021. Despite the 

Respondent issuing invoices to the Claimant for the carriage of the Cargo, the Claimant 

has failed to pay the freight to the Respondent.56 

48 As the bill of lading had been issued by the Respondent owners of the Vessel, the 

Respondent has a legal entitlement to the freight.57 Where cargo arrives at its 

destination, the agreed freight is payable in full and there is no right of set-off, even if 

the goods have been damaged such that the cargo delivered is no longer worth the 

freight.58  

49 The Respondent is entitled to the freight payments for the cargo, as the cargo to be 

delivered in all the Bills of Lading had substantially arrived and could still be properly 

described as the goods shipped, albeit qualified.59  

 
54

 Moot Problem, p 9.  

55
 Moot Problem, p 47.  

56
 Moot Problem, p 9.  

57
 Treitel and Reynolds, Carver on Bill of Lading (Sweet & Maxwell, 4th Ed, 2017) at 4-057. 

58
 John F Wilson, Carriage of Goods by Sea (Pearson Education Limited, 7th Ed, 2010) at  at 13.1.2  

59
 Montedison SpA v Icroma SpA (The Caspian Sea) [1980] 1 Lloyd’s Rep 91 at p 96. 
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50 Furthermore, the Claimant is not entitled to any set-off defence, as per Clause 16.5 of 

the Terms and Conditions v3.8.60  Despite the Claimant being a freight forwarder, the 

nature of the contract between the Claimant and the Respondent is one for the contract 

of carriage of the goods and is not a “freight forwarding contract”. In claims for freight 

under a contract of carriage, the Respondent is entitled to freight regardless of the 

potential of there being a counterclaim arising from the same contract as the claim.  

 

B. The Claimant is liable for the costs incurred as a result of the leakage of Wines 

 

51 The Claimant is liable for the costs associated with the Melbourne Fire Brigade’s 

attendance and the halting of stevedore operations, totalling AUD 105,925.00.  

52 Under clause 11.2(a) the Terms and Conditions v 3.8, the Respondent is not to be made 

liable for expenses that has been caused by the manner in which the Container has been 

packed by the shipper.  

53 The costs billable by the Melbourne Fire Brigade and Melbourne’ Only Container 

Terminal resulted from this cause, which was not within the Respondent’s control. This 

is evidenced by the shipper’s negligence in allowing the fully laden Flexi to be 

punctured in the tightly packed Container,61 and in failing to fully close the bulkhead 

valve stopcock.   

54 Therefore, the Claimant is responsible for incurring the costs billable by the Melbourne 

Fire Brigade and Melbourne’s Only Container Terminal. It should be made liable for 

the AUD 105,925.00 in costs. 

 
60

 Moot Problem, p 47. 

61
 Moot Problem, p 82. 
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