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STATEMENT OF FACTS 

1. The two parties to the Arbitration, Nextport Forwarders International Private LTD (Claimant), 

who engaged in business as a freight forwarder and QSHIPPING LTD (Respondent), a 

company that operated as an ocean carrier globally carrying containerised cargo, entered into 

an agreement where the Respondent was to act as the carrier to transport goods on behalf of 

the Claimant. 

2. The Respondent agreed to carry goods on behalf of the Claimant on Voyage 041S through 

Vessel MV Vespucci in accordance with the contract agreed between the parties. The Cargo 

that included Tulips, Pharmas, Champagne and Wines were loaded from several locations 

worldwide between 15th March to 24th March, 2021. 

3. In pursuant to the agreement and the invoices issued between 22nd March and 31st March, 

2021, with regard to the carriage of cargo, the Claimant, wrongfully and in breach of the 

agreement had failed to pay the invoices by their due date and/or refused to pay at all, 

amounting to non-payment of freight charges. 

4. The Cargo was expected to arrive at the Melbourne Port on 27th April, 2021, however the 

Vessel’s actual date of arrival was on 7th July, 2021.  

5. The delay in the arrival of the Cargo was caused due to an event of Force Majeure of blockage 

in the Suez Canal where the Vessel was at a standstill for approximately 70 days, from 4 April 

to 14th June, 2021, where it was eventually cleared to pass through. 

6. The Vessel was delayed further as on arrival of the vessel at the Melbourne Port on 7th July, it 

was discovered that there was a leakage of an unknown substance (later discovered to be Wine) 

in one of the containers upon its discharge. 

7. The Respondent summoned the Melbourne Fire Brigade (MFB) to carry out investigations in 

order to prevent any potential hazard that could be caused by the said leakage, due to which 

the Port Authorities in Melbourne had to hold off operations till 6pm on 8th July, 2021.  The 
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costs associated with MFB’s attendance were estimated to be AUD 105,925.00, which had to 

be incurred by the Respondent.  

8. On 12th July, 2021, an email was sent by the Claimant asserting that the cargo had arrived 

damaged and stated that they hold the Respondent liable for the costs and damages incurred.  

9. On 10th September, 2021, the Claimant issued a Notice of Arbitration to the Respondent 

seeking damages for the cost of damaged goods, as well as the late delivery of the Cargo.  

10. On the 1st of November, 2021, the Respondent counterclaimed denying liability to indemnify 

the Claimant for the losses incurred and further seeked damages for the non-payment of freight 

charges and all other costs incurred. 
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SUMMARY OF ARGUMENTS 

ISSUE 1: The Respondent alleges that the Tribunal does not have the jurisdiction to hear the 

case in relation to B/L QSHIP68735. The Tribunal has the power to decide on the validity of 

the Arbitration Agreement and the Arbitration Agreement under the aforementioned B/L is 

null and void due to its incapability of being performed. Alternatively, if the Tribunal were to 

continue notwithstanding the invalidity of the Arbitration Agreement the award is liable to be 

challenged. 

ISSUE 2: Claimant does not have a standing to bring a claim as to the damages occurred to the 

Pharma under B/L QSHIP77245. Claims regarding breach of terms in the B/L can only be 

brought forward only by the owner of the B/L, and not even by its agents. Claimant has been 

named only under the care of the Shipper of the Pharmas who have been named as the principal 

consignees of the B/L in concern. Hence, Claimant has no right to bring the claim in relation 

to the Pharmas. 

ISSUE 3: Respondent has not committed a contractual breach as it has fulfilled its duties under 

the B/L agreement and Article 3 of the Hague-Visby rules. The damages have occurred to the 

Cargo primarily outside the period of carriage and due to insufficient packing on the part of the 

shipper and Claimant. Hence, Respondent has not violated its legal obligations. 

ISSUE 4: Respondent does not owe damages – The respondent having not breached his duties 

is not liable to pay damages for the losses endured by the claimant. Should the respondent be 

found to be in breach of his duties, his damages are limited by way of contract and the Hague-

Visby rules. The damages claimed by the claimant significantly exceed this limitation. 

Furthermore, the claimant is in breach for not settling the freight cost and is thus liable to pay 

that sum as damages. In addition, the claimant is in breach since his cargo resulted in additional 

costs to the respondent at the port, which renders the claimant liable for damages. 
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ARGUMENTS 

ISSUE 1 - ARBITRAL TRIBUNAL DOES NOT HAVE THE JURISDICTION TO 

HEAR THE DISPUTE IN RELATION TO QSHIP68735 

 

1. Q Shipping LTD [“Respondent”] entered into a contract with Nextport Forwarders PTY LTD 

[“Claimant”] to carry Claimant’s 5,600 trays of tulip bulbs [“Tulips”], ClapHeat muscular and 

anti-inflammatory treatment products [“Pharma”], 7,700 cases of various reserves of Clicquot 

Champagne [“Champagne”] and 7 x 20’ Flexitank containers filled with five varieties of bulk 

wine [“Wine”] [collectively referred to as “Cargo”]. Respondent issued B/Ls for each of the 

types of goods within the Cargo to evidence the agreement to carry the Cargo on the Vessel 

M.V. Vespucci on Voyage 041S [B/L, pp.35-38]. 

2. These B/Ls comprised Respondent’s standard form terms and conditions endorsed on the back 

which also included the arbitration agreement in clause 26 [B/L, pp.52-64]. The Tribunal in the 

current case does not have the jurisdiction to hear the dispute due to the presence of a 

pathological Arbitration clause in the contract [1.1] and alternatively the award is liable to be 

challenged if the current Tribunal hears the dispute [1.2] 

1.1 The Presence of a Pathological Arbitration Clause negates the jurisdiction of the 

Tribunal 

3. An Arbitration Clause that is inherently defective or badly drafted is identified as a Pathological 

Arbitration Clause [Gailard/Savage; p.262]. An Arbitration Clause may be considered 

pathological if it refers to non-existent or inaccessible elements with regard to the procedure 

that must be followed if arbitration is instituted [Frank; p.298]. Under the circumstances of the 

current case, The Arbitration Agreement confers jurisdiction on the Tribunal [1.1.1] and the 

Arbitration Agreement is null and void [1.1.2] 
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1.1.1 The Tribunal has power to decide on its own Jurisdiction 

4. The issue in contention would be whether the Tribunal in this case has the power to decide on 

its own jurisdiction to hear the current case. The doctrine of competence-competence sets out 

that international arbitral tribunals have the power to decide on their own jurisdiction [Born; 

p.1046]. This jurisdiction extends to the matter of deciding the existence or the validity of an 

Arbitration Agreement [Redfern/Hunter; p.340]. It has been stated that if parties were allowed 

to negate the jurisdiction of a tribunal simply by claiming that the arbitration agreement was 

void, arbitration would not be considered an effective dispute resolution mechanism. The 

principle of Competence- Competence operate as to prevent this dilemma [Lew, Mistelis & 

Kröll, pp.14-16]    

5. This principle is explicitly set out under Article 23.1 of the LCIA Rules as “The Arbitral 

Tribunal shall have the power to rule upon its own jurisdiction and authority, including any 

objection to the initial or continuing existence, validity, effectiveness or scope of the Arbitration 

Agreement”. The Tribunal therefore has the power to decide on its jurisdiction to hear the 

dispute in relation to B/L QSHIP68735 and the validity of the Arbitration Agreement for the 

aforementioned B/L. 

1.1.2. The Arbitration Agreement is null and void 

6. The current issue is with regard to the validity of the Arbitration Agreement under the Terms 

and Conditions v3.7 for the B/L QSHIP68735. There can be non-existing elements set out 

under the Arbitration Agreement due to a number of reasons and closely related to non-existing 

elements are cases where the Arbitration Agreement refers to elements or institutions that 

existed or may have existed but is currently inaccessible to the parties. Arbitration Agreements 

with inaccessible or non-existing elements are prima facie deemed to be pathological since the 

agreed terms of arbitration procedure are de facto inoperable [Frank; p.299].  
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7. Article 2(3) of the New York Convention Sets out that a matter in respect of which the parties 

have made an agreement to arbitrate must be referred to arbitration unless “The said agreement 

is null and void, inoperative or incapable of being performed” [NYC, Art.2(3)]. In the above 

context the term “incapable of being performed” refers to practical aspects of the prospective 

arbitral proceedings. It applies for example if due to some reason it is impossible to establish 

an arbitral tribunal [Aminoil v Government of Kuwait]. 

8. It has been stated that parties must make sure that the appointing authority should have the 

capability of appointing arbitrators and if not the parties may end up with an inappropriate 

appointment or no appointment at all [Davies, p.378]. In the case of Parm v. National Bank of 

California, the courts were confronted with an arbitration agreement that required arbitration 

to be instituted in an unavailable forum. The courts held that such agreement was unenforceable 

owing to the fact that the forum for arbitration was unavailable.  In the current case the 

Respondent alleges that the dispute in relation to B/L QSHIP68735 should be settled by 

arbitration in the PACCC [Defence, p.7]. However, the PACCC has discontinued its operations 

from the 30th June 2020 due to COVID-19 [Exhibit, p.104]. Therefore, there will be an issue 

regarding the appointment of the Arbitrators to the Tribunal since the agreement of the parties 

clearly sets out that the Tribunal must be appointed by the PACCC and in the current 

circumstances the PACCC will be unable to satisfy that procedural requirement rendering the 

Arbitration Agreement incapable of being performed [B/L v.3.7, p.51].  

9. The Tribunal has the power to decide on the validity of the Arbitration Agreement and it should 

exercise such power to determine that the Arbitration Agreement for B/L QSHIP68735 is null 

and void hence the current Tribunal lacks the jurisdiction to hear that dispute. 

1.2 Alternatively, the Award can be challenged 

10. It has been stated that the enforcement of arbitration agreements containing non existing or 

inaccessible elements may imply a risk of a later arbitration award being set aside, because the 
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arbitration procedure “was not in accordance with the agreement of the parties” [Molfa, p.181]. 

It has been considered that an Arbitral award is at a risk of challenge where the composition of 

the tribunals and the arbitral procedure is not in conformity with the agreement of the parties 

[Leibscher, ch.V(5)].  

11. Art V(1)(a) of the NYC sets out that the recognition and enforcement of an Arbitral award may 

be refused if the agreement to arbitrate is invalid. Furthermore Art. V(1)(d) sets out that 

recognition and enforcement may also be refused if the composition of the arbitral authority or 

the arbitral procedure was not in accordance with the agreement of the parties [NYC, Art. V]. 

In the current case, as established earlier the Arbitration Agreement is null and void due to its 

practical incapability of being performed [¶¶ 6-9]. Furthermore, the procedure agreed by the 

parties was for the tribunal to be appointed by the PACCC and if this procedure is not followed 

by the Tribunal the award is liable to be challenged under the NYC. Therefore, the Tribunal 

should refuse jurisdiction to hear the current dispute owing to the fact that if the Tribunal 

continues the proceedings notwithstanding the fact that it does not have the jurisdiction the 

award is liable to be challenged.  
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ISSUE 2 - CLAIMANT DOES NOT HAVE A STANDING TO BRING A CLAIM IN 

RELATION TO BILL OF LADING QSHIP77245 

12. Claimant has alleged contractual breach by Respondent in relation to the Pharma B/L and 

declares that it is bringing forward this claim as it is the consignee and merchant for the purpose 

of each B/L [Claim, pp.4,5]. The Hague-Visby rules are silent on the topic of consignees and 

parties who have right to sue in the event of a breach of the B/L. The English common law and 

the COGSA which have similar provisions to the Hague-Visby rules in relation to carriage of 

goods, sets out that regardless of the identity of the party who takes delivery of the cargo or 

who suffers loss, it is the owner of the B/L who can bring a claim for damages to the goods 

under the specific B/L [Woods; Sevylor Shipping v. Altfadul Company; COGSA 1992, s.2(1)]. 

13. In the present case, Vaxoff Pharma PTY LTD has been named as the consignee under the B/L 

QSHIP77245 [B/L QSHIP77245, p.38]. Vaxoff Pharma PTY LTD is thus the legal holder of 

the B/L. Hence, only it has the right to bring any claim against Respondent for damages caused 

to the goods while Claimant does not have the right to do so. 

14. In the case of Freight Systems Ltd v. Korea Shipping, the defendants were named in the B/L as 

“on behalf of” the principal company which was the party to the B/L. The Courts held that the 

defendants were acting as agents and therefore cannot sue for the alleged breach of the terms 

of the B/L [Freight Systems Ltd v. Korea Shipping]. Similarly, in the present case, although 

Claimant may argue that it has been named as “in care of” in the box headed “consignee”, 

Vaxoff Pharma PTY LTD has been named as the principal consignee. Hence, any claim for 

damages has to be brought by the principal consignee in the absence of any express or implied 

provisions in the Hague-Visby rules or the B/L agreement between the parties as to transfer of 

liability. Consequently, Claimant has no standing to bring the claim in relation to the Pharma 

B/L. 
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ISSUE 3: RESPONDENT HAS NOT BREACHED ITS CONTRACTUAL 

OBLIGATIONS 

15. Claimant has initiated arbitration against Respondent by claiming that Respondent has violated 

its legal obligations and breached the contract between the parties [Notice, p.17]. Article 3 of 

the Hague-Visby rules requires the Carrier to mainly perform three sets of duties: first, to make 

the ship seaworthy, second, properly man, equip and supply the ship and third, to make all parts 

of the ship fit and safe for the reception, carriage and preservation of the goods [Hague-Visby, 

Art. 3]. 

16. Claimant alleges that Respondent has delivered damaged Cargo due to its failure to fulfill the 

above obligations, which is also contrary to the contractual provisions set out in the B/L issued 

by Respondent. However, Respondent submits that it has not breached the contractual 

obligations as the Tulips could not have sprouted due to the conditions of the Voyage [3.1], the 

Flexitank Containers [“Flexis”] in which the Wines were delivered were not packaged 

acceptably by the Shipper [3.2], the Champagne was damaged due to latent defects not 

discoverable by Respondent by exercise of due diligence [3.3] and Respondent can exclude 

liability for the damage caused to the Pharmas pursuant to Clause 8.1 of the B/L [3.4]. 

3.1 The Tulips could not have sprouted due to the conditions of the Voyage 

17. Claimant alleges that Respondent has not properly carried the Tulips properly during the 

“carriage of goods” which has led to early sprouting of the Tulips []. According to Article 1(e) 

of the Hague-Visby rules, "carriage of goods" covers the period from the time when the goods 

are loaded on to the time they are discharged from the ship [Hague-Visby, Art. 1(e); Tong-

Jiang/Peng]. Whilst the survey report is in favour of Claimant’s allegation that the Tulips have 

sprouted early, there is no evidence to indicate that it was due to the fault of Respondent. 

Rather, the Tulips have sprouted early as the containers were not loaded by Claimant according 
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to schedule and Respondent is not liable for damage caused before acceptance of the goods 

[3.1.1] and the Tulips were already in an advanced stage of cultivation before shipment [3.1.2]. 

3.1.1 Respondent is not liable for damage caused before acceptance of the goods 

18. Chin Up Tulips, the Shipper of the Tulips had assigned Claimant as consignee to ship the Tulips 

to Australia [B/L QSHIP16380, p.35]. As such Claimant is responsible to ensure that the goods 

are loaded onto the vessel on time. According to Article 7 of the Hague-Visby rules, the carrier 

can enter into agreements with provisions as to the responsibility and liability of the carrier for 

the loss or damage to goods prior to loading on or subsequent to the discharge of goods [Hague-

Visby, Art. 7; Nordtrafik Aktiebolag v MO]. Respondent has enforced this provision limiting 

the applicability of the Hague-Visby rules and subsequently its duties set out in Article 3 

Hague-Visby rules in Clause 5.2 of the B/L [B/L v.3.8 p.54]. This provision states: “The Carrier 

shall have no liability whatsoever for any loss or damage to the Goods, howsoever caused, if 

such loss or damage arises before acceptance by the Carrier of custody of the Goods or after 

the Carrier tendering the cargo for delivery.” [B/L v.3.8, p.54 ; emphasis added]. 

19. In the case of Horst Karcher v. Piff Shipping, the damage had occurred to the goods prior to 

loading, however, the inspection certificate presented to the carrier had guaranteed that the 

goods were in apparent good condition. However, the goods were damages prior to loading and 

although it was bound to get progressively worse with time, the Courts held the carrier was not 

liable for the damage. 

20. The containers of Tulips were not loaded onto the Vessel until four days after the date 

scheduled for loading [Survey report, p.72]. There has thus been a delay in loading the Tulips 

onto the vessel and during such time Respondent is not liable for the Tulips, pursuant to Clause  

5.2 of the B/L agreement and as such period does not fall within the definition for the period 

of “carriage of goods” under the Hague-Visby rules. The deterioration of the condition of the 

Tulips could have occurred during this period as the Tulips would not have been stored in 
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suitable temperature or under recommended conditions. This would be the reason for the early 

sprouting of the Tulips. As Respondent has excluded liability for any damage to goods before 

onboarding the Vessel, Respondent is not liable for the damage occurred to the Tulips. 

Although the damage could have got worse due to the delay, following the precedent in Horst 

Karcher v. Piff Shipping, the Tribunal should find that Respondent has not breached its 

contractual obligations. 

3.1.2 The Tulips were already in an advanced stage of cultivation before shipment 

21. The Tulips have sprouted and are in a condition unusable at the port of arrival following the 

Voyage and that 1,200 of Trays of the Single Bulb Tulips were missing [Survey report, p.71]. 

The Tulips were packed by the Shipper Chin Up Tulips, and they have indicated in their 

packing declaration that no unacceptable packaging material has been used as packaging 

[Packing Declaration, p. 67]. According to Clause 11.2 of the B/L agreement, the carrier is not 

responsible for the loss or damage to the contents for goods which are in containers packed by 

the Shipper. Further, Clause 11.3 states that the Merchant is responsible for the packing and 

sealing of all shipper-packed containers and the Carrier shall not be liable for any shortage of 

Goods ascertained at delivery [B/L v.3.8, p.57]. 

22. This consignment requires a complex packing system within a heavy-duty polythene-lined 

hardened plastic tray, which are then palletised and stowed into an operating refrigerated 

container at a set point temperature of +15oC. The pallets are then wrapped in shrink wrapping, 

and the temperature during Voyage monitored using Temptale® digital temperature recorders 

[Survey report, p.71]. Chin Up Tulips has done the packaging and signed the packing 

declaration and as such this is a shipper-packed container. Pursuant to Clause 11.3 of the B/L 

agreement, Claimant is responsible for sealing it. Hence, Respondent cannot be held liable for 

the missing 1,200 Trays of Tulips. 
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23. The causation of the damage to the Tulips according to the survey report is likely due to delayed 

shipment and/or carriage at excessive temperatures which would accelerate the growth process 

of the Tulips [Survey report, p.73]. However, the digital temperature recorders placed by the 

Shippers indicate that the Containers maintained temperature throughout the voyage, and 

therefore excessive voyage temperatures was impossible [ibid]. Further, in the experience of 

the surveyors, Tulips would take at least 120 days to sprout when maintained under correct 

temperature. Although the Voyage was delayed at the Suez Canal, the total Voyage time was 

only 90 days, which wasn’t a sufficient period for the Tulips to sprout [ibid]. This indicates 

that there was no defect in the carriage of the Tulips by Respondent and rather the Tulips should 

have already been in an advanced stage of cultivation prior to the shipment which is why the 

Tulips have sprouted on arrival. Thus, the damage does not fall under the liability of 

Respondent. 

3.2 The Flexis in which the Wines were delivered were not packaged acceptably by the 

Shipper 

24. The Wines shipped in the Vessel began to leak during discharge at the port of arrival due to 

punctures and tears observed on the container [ibid, p.81]. The survey report sets out the cause 

as due to the container and flexi fixings puncturing the flexi wall and the impact from the 

container handling equipment [ibid, p.83]. Article 4(2)(n) of the Hague-Visby rules sets out 

that neither the carrier nor the ship will be responsible for loss or damage arising out of 

insufficiency of packing [Hague-Visby, Art. 4(2)(n)]. In the case of IF Skadeförsäkering AB v. 

Flinterduin BV, it was held that the mere fact that the cargo damage occurs during carriage 

does not by itself lead to liability of the carrier. As the carrier had fulfilled its obligations under 

Articles 3.1 and 3.2 of the Hague-Visby rules and the damage was due to insufficiency of 

packing by the Claimant pursuant to Article 4(2)(n) of the Hague-Visby rules, the carrier was 
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not held liable for the damage [IF Skadeförsäkering AB v. Flinterduin BV]. Additionally, 

Clause 11.2 of the B/L agreement states that the carrier shall not be liable for loss of or damage 

to the goods if they are carried in shipper-packed containers, more specifically as listed in 

Clause 11.2(c), in relation to the “the unsuitability or defective condition of the Container” [B/L 

v.3.8, p.57]. 

25. The Wines were fitted into the containers prior to boarding onto the Vessel [Survey report, 

p.80]. The final remarks of the surveyor mention that the flexis were ultimately punctured due 

to the manner in which it was fit into the container [ibid, p.83]. They do state that the loss could 

have been exacerbated due to the impact during the Voyage [ibid]. However, we cannot rule 

out the fact that if the flexis had been fitted properly into the containers, there would be no 

puncture at all. Since the packing of the wines into the flexis and subsequently the containers, 

fall under the purview of Claimant, Respondent cannot be held liable for any damage caused 

due to the improper packaging done by Claimant. Hence, Respondent has not breached its 

contractual obligations. 

3.3 The Champagne was damaged due to insufficient packing which excludes liability of 

Respondent 

26. The seven containers of Champagne were heavily affected by moisture and heat stress [Survey 

report, p.91]. The surveyors conclude that the damage should have occurred due to atmospheric 

changes within the containers and not due to any external impact [ibid, p.92]. According to 

Article 4(2)(n) of the Hague-Visby rules, the carrier is not liable for damages caused to the 

goods due to insufficient packaging. Since the Hague-Visby rules governs only the duties of 

the carrier during carriage, the liability of the carrier during other times is governed by the B/L 

[Hapag-Lloyd Container Line v. Moo Transport]. As such, it is agreed by the parties in the B/L 

in Clause 11 that the carrier is not liable for damage caused to goods carried in defective 

containers packed by the shipper prior to loading [B/L v.3.8, p.57]. The consignment contained 
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the Champagne, placed in individual cardboard boxes which were shrink wrapped and 

subsequently fitted into the containers [Survey report, p.90]. The packing declaration signed 

by the Shipper states that unacceptable packaging has been used in the consignment and the 

timber packaging used has not even been treated [Packing declaration, p.86]. 

27. There are no obvious water entry points, and the container was taped and painted over. The 

survey report concludes that the contributing factors to the damage to the Champagne is the 

untreated timbers causing the buildup of moisture, the shrink wrapping has caused 

condensation in the products and the taping has prevented adequate airflow throughout the 

container [Survey report, p.92]. Since the cause of the damage is due to the packaging which 

was not done by the carrier, Respondent is not liable for the loss caused in relation to the 

Champagne. 

3.4 Respondent can exclude liability for the damage caused to the Pharmas pursuant to 

Clause 8.1 of the B/L 

28. There seems to be an apparent freezing of the containers with the Pharma and thus, clumping 

and hardening the consistency of the gel in the tubes contained within it [Survey report, p.100]. 

The survey concludes that this apparent freezing should have occurred during the delay which 

occurred at the Suez Canal [ibid, p.101]. However, Respondent is not liable for the damage as 

Claimant has no standing to bring a claim regarding the Pharmas B/L [Supra ¶¶]. Nevertheless, 

the carrier is not liable for consequential damage caused by delay of the shipment pursuant to 

Clause 8.1 of the B/L agreement. 

29. Clause 8.1 of the B/L agreement sets out that the carrier “shall under no circumstances 

whatsoever or howsoever arising” be liable for consequential loss or damage caused by delay 

[B/L v.3.8, p.56]. Article 4(3) of the Hague-Visby rules corroborates this by providing 

immunity to the carrier in Article 4(2)(q) regarding damages caused due to any cause arising 

without the actual fault and privity of the carrier [Hague-Visby, Art. 4(2)(q)]. The Vessel in the 
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present case was delayed due to the blockage at the Suez Canal, which even Claimant was 

aware of [Email, p.21]. This is a situation which is out of Respondent’s control and therefore, 

the delay in the shipment is not the fault of Respondent. Consequently, Respondent can exclude 

liability for the damage caused to the Pharmas by virtue of Clause 8.1 of the B/L agreement. 

ISSUE 4: RESPONDENT IS NOT LIABLE FOR THE LOSS AND DAMAGE FACED 

BY CLAIMANT 

4.1 Respondent is not liable to pay damages to Claimant 

30. It is trite law that liability for damages flows from a breach of duties. In the context of the 

Hague-Visby rules, such a breach would be the failure to fulfil responsibilities mentioned in 

Article 3. The Respondent having established that no breach of obligations has occurred on his 

part, submits that he is not liable for any damages notwithstanding the losses suffered by the 

Claimant. 

31. In the preceding paragraphs the Respondent has shown in detail that the causes of each of the 

losses suffered by the Claimant fall within the exemptions specified in the contract and the 

Hague-Visby rules, and therefore do not amount to a breach of the Respondent’s obligations. 

32. As such, the Respondent is not in breach of his obligations, there is no basis to hold him liable 

for damages. 

4.2 Alternatively, Respondent’s liability to pay damages to Claimant is limited 

33. Without prejudice to the aforesaid argument, should the tribunal find the Respondent to have 

been in breach of his obligations, the Respondent submits the following arguments to the effect 

that the extent of his damages are limited in the following manner. 

34. Clause 7.2(a) of the contract states: the Carrier’s liability shall in no event exceed 2 SDR per 

kilo of the gross weight of the Goods lost, damaged or in respect of which a claim of whatsoever 

nature arises. 
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35. The weights of the lost cargo are as follows: 

Tulips 

36. Taking the evidence from the survey report, damages have been confirmed only for collectively 

2800 Fosteriana, Single and Darwin bulbs [Survey Report, p.73]. The Respondent submits that 

the 1200 single bulbs not inspected by the assessor should not be included as part of the 

Respondent’s liability [ibid]. 

37. The gross weight of the damaged bulbs are as follows: 

Variety Bulbs damaged Gross Weight 

Darwin 800 18781 

Fosteriana 800 18781 

Single 1200 28171.5 

 

38. Total gross weight of damaged bulbs is 65733.5 KG, and therefore at the contractual rate, the 

maximum liability of the Respondent for Tulips is SDR 131467. 

Wines 

39. The Surveyor’s report mentions that the container PWTO593804 which contained wines was 

damaged. The Respondent notes that the packing list states the said container has “4,5% 

Corleone 2021 Vintage Shiraz” but the survey report states it contained “5% Classica Corleone, 

Pinot Noir” [Invoice, pp.75; Survey Report, pp.82].  

40. This grave misdescription by the Claimant, amounting to a failure of his obligations under 

Article 3.5 of the rules should relieve the Respondent of liability. 

41. The stock of wine lost was originally 12520 litres weighing 11450 KG. From it 2412.291 litres 

were lost. This is equivalent to approximately 2206 kg in weight [ibid, p.82].  

42. Thus the total liability of the Respondent cannot exceed SDR 4412 in respect of wines. 
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Champagne 

43. According to the survey report, the entire consignment of champagne is to be discarded. That 

is 7 containers [Survey Report, p.92]. Each container had cargo weighing 10640kg. Therefore, 

at the contractually stipulated rate of SDR 2, the maximum liability of the Respondent is SDR 

148960. 

Pharma 

44. The consignment of ‘Clapheat Rub Tube 275g Extra’ in container MWAS6800328 was 

damaged wholly [ibid, p.100]. This stock weighed 22350kg [ibid, p.94]. Consequently, the 

maximum liability of the Respondent under the agreed rate of SDR 2 per kg, is SDR 44700. 

45. Thus, the maximum liabilities of the Claimant in SDR are as follows: 

Tulips - 131467 

Wines - 4412 

Champagne - 148960 

Pharma – 44700 

46. The Claimant has claimed the following sums as damages: 

Damaged Bulbs GBP 712,960.00 

Pharmas EUR 778,866.35 

Champagne USD 927,954.00 

Wines (1x leaking Flexi) EUR 17,392.62 

47. According to Article 4.5 Hague-Visby rules: “The amounts mentioned in sub-paragraph (a) of 

this paragraph shall be converted into national currency on the basis of the value of that 

currency on the date to be determined by the law of the Court seized of the case. The value of 
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the national currency, in terms of the Special Drawing Right, of a State which is a member of 

the International Monetary Fund, shall be calculated in accordance with the method of 

valuation applied by the International Monetary Fund in effect at the date in question for its 

operations and transactions.” 

48. Accordingly, the tribunal has the power to determine the rate at which the SDR is converted to 

the respective currencies. The Respondent proposes that the exchange rate of currency units 

per SDR on the date of the award be used for this purpose. 

49. The Respondent avers that the amounts claimed by the Claimant are significantly above the 

limits stipulated by the contract. 

4.3 The Claimant is liable for damages as it has not settled the freight cost 

50. The Respondent avers that the amounts claimed by the Claimant are significantly above the 

limits stipulated by the contract. 

51. The Respondent submits that the Claimant has not tendered the payment of the freight cost for 

this contract of carriage amounting to USD 514500. 

52. Clauses 16.2-16.5 of the B/L agreement state: 

“16.2 Full Freight shall be considered completely earned on receipt of the Goods by the Carrier 

and shall be paid and non-returnable in any event. 

16.3 All sums payable to the Carrier are due on demand and shall be paid in full in United 

States currency or, at the Carrier’s option, in its equivalent in the currency of the Port of 

Loading or of Discharge or the Place of Receipt or of Delivery or as specified in the Carrier’s 

Tariff. 

16.4 The Merchant’s attention is drawn to the stipulations concerning currency in which the 

Freight is to be paid, rate of exchange, devaluation, additional insurance premium and other 

contingencies relative to Freight in the applicable Tariff. In the event of any discrepancy 
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between Freight (incl. charges etc.) items in the bill of lading and any Carrier invoices, the 

latter shall prevail. 

16.5 All Freight shall be paid without any set off, counter claim, deduction or stay of execution 

at latest before delivery of the Goods” [B/L v.3.8, p.60]. 

53. As such the Claimant’s failure to settle the freight cost is a fundamental breach of the contract 

and the Respondent is entitled to recover his dues. 

4.4 The Claimant must reimburse the costs incurred by the Respondent due to the fault 

in cargo 

54. As such the Claimant’s failure to settle the freight cost is a fundamental breach of the contract 

and the Respondent is entitled to recover his dues. 

55. Upon landing in Melbourne, the container PWTO593804, containing wines of the Claimant, 

was leaking a substance which at the time was suspected to be hazardous. Consequently, the 

port operations were halted and the Melbourne Fire Brigade was called for an inspection. The 

Respondent had to bear these costs amounting to AUD 105925 [Invoice, p.102]. 

56. According to Clause 14.3: “The Shipper warrants to the Carrier that the particulars relating to 

the Goods as set out on the reverse hereof have been checked by the Shipper on receipt of this 

bill of lading and that such particulars, and any other particulars furnished by or on behalf of 

the Shipper, are adequate and correct. The Shipper also warrants that the Goods are lawful 

goods, and contain no contraband, drugs or other illegal substances or stowaways, and that the 

Goods will not cause loss, damage or expense to the Carrier, or to any other cargo.” 

57. According to Clause 15.2: “The Merchant shall be liable for and shall indemnify the Carrier 

against all loss, damage, delay, fines, attorney fees and/or expenses arising from any breach of 

any of the warranties in clause 14.3 or elsewhere in this bill of lading and from any other cause 

whatsoever in connection with the Goods for which the Carrier is not responsible.” 
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58. Since the aforesaid payment was made by the Respondent in consequence of carrying the 

Claimant’s cargo, the Claimant is in breach of a warranty under 14.3 and is liable to pay the 

cost of AUD 105925 borne by the Respondent in this regard pursuant to 15.2. 
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…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

PRAYER FOR RELIEF 

In light of the arguments presented hereinbefore, the Respondent would like to respectfully 

request the Tribunal to find that, 

I. The Arbitral Tribunal does not have the jurisdiction to hear the case under B/L 

QSHIP68735 

II. The Claimant does not have the standing to bring a claim in relation to B/L 

QSHIP77245 

III. The Respondent has not breached its contractual obligations 

IV. The Respondent is not liable for the loss faced by the Claimant 

 

And order the Claimant to, 

I. Bear the costs of the Arbitral Proceeding 

 

 

 

 

Counsel for Respondent 
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