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STATEMENT OF FACTS 

The Parties 

The Claimant is Nextport Forwarders International Pty Ltd (‘NFI’) incorporated in the 

United Kingdom, which is engaged in the business of Freight Forwarding. The Respondent is 

Q Shipping Ltd (‘Q Shipping’), also incorporated in the United Kingdom, is an ocean carrier 

globally carrying containerised cargo. The Parties are engaged in a Contract of Carriage of 

goods evidenced by the B/Ls. 

Contract of carriage evidenced by the B/L 

Chin Up Tulips Ltd, Vaxoff Pharma GMBH, Merve Clicquot S.A. and Corleone Wines S.p.A 

are the Shippers for the purpose of the B/L. The Shippers engaged NFI to arrange their 

respective shipments of the Cargo to Melbourne, Australia. 

Bills of Lading numbered QSHIP16380, QSHIP77245, QSHIP68735, QSHIP18479, were 

issued by the Respondent, for the carriage of 5,600 trays of tulip bulbs (“Tulips”), ClapHeat 

muscular and anti-inflammatory treatment products (“Pharmas”), 7,700 cases of various 

reserves of Clicquot Champagne (“Champagne”) and 7 x 20’ Flexitank Containers filled 

with 5 varieties of Bulk Wines (“Wines”) respectively to the Claimant on the following 

respective dates – 15th March 2021, 20th March 2021, 22nd March 2021, and 24th March 2021. 

Delay of and Damage to cargo due to the Respondents 

At the time of loading the Cargo, the Vessel was estimated to arrive at Melbourne, Australia 

on 27th April 2021 which got delayed to 7th July 2021 due to blockage in the Suez Canal. 

Each of the Tulips, Pharmas, Champagne, and Wines (collectively, “Cargo”) were in good 

order and condition for carriage and delivery upon their shipping. However, on arrival in 

Melbourne, most of the cargo was delivered in a damaged condition.  
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Cause of damage by Respondents assessed by C. Stuffe & Co.  

Upon inspection of the Cargo by C. Stuffe & Co., an independent surveyor, the following 

reports were received: 

a. Tulips were not carried at the correct transit temperatures, which led to premature 

germination of 2800 Tulip bulbs and a loss amounting to GBP 712,960.00. 

b. The Pharmas were carried at cooler than mandated temperatures in that they were 

frozen and subsequently defrosted during the Voyage which led to its damage and a 

total loss of EUR 778,866.35. 

c. The build-up of humidity due to lack of ventilation within the containers carrying 

Champagne, resulted in the damage of the 70 pallets and a total loss of USD 927,954. 

d. Wines transported in flexi Containers, upon discharge got punctured from the 

container handling equipment causing leak and resulting in the total loss of the 

Classica Corleone Pinot Noir amounting to EUR 17,392.62. 

Notice of Arbitration 

On 10th September 2021, the Claimant issued a notice of arbitration to the Respondent 

seeking compensation for all the losses and damages. The Respondent cross-claimed an 

indemnity for carriage of cargo and costs for MFB’s attendance and the halting of stevedore 

operations.   
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PART I: JURISDICTION 

The Claimant argues that this tribunal has jurisdiction to hear the merits of the disputes 

related to cargo because: (A) this tribunal has the power to rule on its own jurisdiction; (B) 

the Parties are subject to the Arbitration Clause of V.3.8. Arguendo, the tribunal establishes 

the Arbitration Clause of V.3.7 to be valid; it should be considered that (C) the PACCC is the 

forum non conveniens (D) LCIA is the forum conveniens. 

 

(A) This tribunal is competent to rule on its own jurisdiction 

1. It is submitted that this tribunal is competent to rule on its own substantive jurisdiction by 

virtue of Section 30(1) of the Arbitration Act 1996, which codified the principle of 

Kompetenz-Kompetenz. 

(B) The Parties are subject to the Arbitration Clause of V.3.8 

2. By the virtue of the Arbitration Clause of V.3.8, the Parties have agreed to submit to this 

tribunal for any disputes arising related to the B/L. Thereby, the tribunal has jurisdiction to 

hear the dispute.  

3. Arbitration is a matter of contract and a party cannot be required to submit to arbitration any 

dispute which he has not agreed to submit.1 Arbitration rests on will and consent of the 

parties2 and it is the parties' consent that determines the scope, limits and area of an 

arbitrator's authority and jurisdiction.3 The Arbitration Clause which the Respondent seeks to 

enforce is the one that the Claimant never agreed to and the enforcement by the Respondent 

of the very same Arbitration Clause that was never agreed between the parties is not valid. 

                                                 

1
Howsam v Dean Witter Reynolds, Inc. [2002] 537 US 79,83 (US S Ct); EEOC v Waffle House, Inc. [2002] 534 

US 279, 294 (US SC). 
2 [1864] 34 Riley v Russell Mo. 524, 528. 
3 3 Watkins-Johnson v Bank Saderat Iran, Award no. 429-370-1 [1989]. 
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4. It is evident from the mail dated 10th September, 2021 that the Respondent had ‘misprinted’ 

the B/L QSHIP168735 on the old stock paper which mentioned V.3.7 of the Agreement.4 

5. Further, the website5 as well as the mail trails of Respondent indicate that V.3.8 applies with 

effect from 1st January, 2021. This indicates that the parties had never consented to the 

Arbitration Clause of V.3.7 and that it was merely the Respondent’s fault of misprinting the 

wrong version. The Claimant thereby submits that this tribunal has the jurisdiction to settle 

the disputes with respect to claims under the B/L QSHIP68735. 

(C) The PACCC is the forum non conveniens 

6. It is pertinent to note that the Paris Arbitration Centre for Cargo Claims (‘PACCC’) has been 

shut from 30 June 20216 and there is uncertainty as to its reopening. In such a scenario, the 

objective of Arbitration as a speedy and flexible mechanism would become redundant if the 

dispute is settled before PACCC. Further, The Respondent simply hopes to delay the 

proceedings by wishing to arbitrate in Paris, France. In The Bremen, the Court offered three 

general guidelines as to when a clause might be unreasonable.7 First, it noted that a clause 

was unreasonable if “trial in the contractual forum will be so gravely difficult and 

inconvenient that the plaintiff will for all practical purposes be deprived of his day in court.”8 

Second, it observed that a clause might be unreasonable if it designated a “seriously 

inconvenient”9. Third, the Court intimated that a clause might be also unreasonable if it was 

procured by “overweening bargaining power.”10 

 

 

                                                 

4
 Email dated 10 September 2021, Consolidated Moot Scenario, p 20. 

5 Email dated 2 August 2021, Consolidated Moot Scenario p 27-28. 
6 Consolidated Moot Scenario, p 105. 
7 Carnival Cruise Lines, Inc. v. Shute, 499 U.S. 585, 591–92 (The Bremen Court). 
8 The Bremen, 407 U.S. at 18. 
9 The Bremen, 407 U.S. at 16. 
10 The Bremen, 407 U.S. at 12. 
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(D) LCIA is the forum conveniens 

7. It is submitted that the tribunal should decide its jurisdiction in favour of LCIA according to 

the doctrine of forum non conveniens,11 for hearing the disputes related to the consignment of 

Champagne along with the disputes related to Tulips, Pharma and Wines, since in the instant 

case both requirements of the doctrine are being fulfilled; that is, an adequate forum exists 

elsewhere and the balance of interests lies in favour of the dismissal of dispute from the 

present forum.12 Further, it would be more convenient and less expensive to conduct the 

arbitration proceedings in LCIA, another factor to be considered under the doctrine to 

determine balance of interests.13 There are no special circumstances which prima facie 

indicate that the proceedings nevertheless take place in PACCC.  

 

PART II: LIABILITY FOR DAMAGE TO CARGO 

          1. SUBMISSIONS ON THE CONSIGNMENT OF TULIPS 

The Respondent is liable for damage to Tulips since (A) the Respondent has breached Article 

III (2) of the Hague Rules and (B) due to the delay in shipment the tulip bulbs have missed 

their planting opportunity. Further (C) the Respondent is not exempted from liability for any 

breach under Article IV (2) of Hague Rules. 

 

(A) The Respondent has breached Article III(2) of the Hague Rules 

8. Article III(2) of the Hague Rules imposes an obligation on the Carrier to exercise reasonable 

care according to a ‘sound system’, given the knowledge which the Carrier has or ought to 

                                                 

11
 Gulf Oil Corp. v Gilbert [1947] 330 U.S. 501. 

12 Spiliada Maritime Corp v. Cansulex Ltd. [1987] A.C. 460; Dole Food Co. v. Watts, 303 F.3d 1104 (9th Cir. 

2002). 
13 Spiliada Maritime Corp v. Cansulex Ltd [1987] AC 460; Gulf Oil Corp. v Gilbert [1947] 330 US 501. 
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have about the nature of the goods.14 The Respondent has the duty to maintain the 

temperature as stated in the B/L throughout the voyage, failure to do so leads to breach of the 

Article. The cause of damage should be the immediate, direct,15 and dominant16 cause of the 

damage, and not a remote cause.17 In the present case, the proximate cause of the tulips 

deterioration arises from the change in temperature during transit which led to the 

germination of a variety of bulbs. If the bulbs were carried in the correct transit temperature 

then the sprouting would take at least 120 days, unless subjected to excessive temperatures 

that would accelerate the growth process.18 Hence, the loss and damage to cargo is due to the 

Respondent’s conduct.  

9. The goods were shipped in good order and condition19 and were delivered in a damaged 

condition. This is prima facie evidence of a breach of the Carrier’s obligations under Article 

III (2) of Hague Rules.20 

10. As per the B/L QSHIP16380, the reefer container was set at “positve (+) 15 degree celsius” 

by the Shipper.21 Even though the temperature of the reefer containers were checked twice a 

day22 and the data loggers show no discrepancy,23 it is not sufficient enough to be relied on 

given the accuracy and level of performance of the data loggers cannot be determined since 

                                                 

14 Hilditch Pty Ltd v Dorval Kaiun KK (No 2) [2007] 245 ALR 125, 142 (Rares J); SRL v Westcott & Laurance 

Line Ltd [1966] 2 Lloyd’s Law Rep. 53, 62 (Pearce LJ); Clatex Refining Co Pty Ltd v BHP Transport Ltd [1994] 

1 Lloyd’s Rep 335, 357 (Carruthers J); Great China Metal Industries Co Ltd v Malaysian International Shipping 

Corp Berhad [1998] 196 CLR 161, 216-7 (Kirby J); C/V Scheepvaartonderneming Ankergracht v Stemcor 

(A/Asia) Pty Ltd [2007] 160 FCR 342, 370 (Ryan & Dowsett JJ); Volcafe Ltd v Compania de Sud America 

Vapores SA [2017] QB 915, 945 (Flaux J). 
15 Becker Gray v London Assurance Corporation [1918] AC 101, at p. 114 (Summer LJ); Canelhas Comercio 

Importacao e Exportacao Ltd. v Wooldridge [2004] EWHC 643 (Comm). 
16 Leyland S.S. Co. v Norwich Union [1918] AC 350, p. 363 (DunedinLJ); Global Process Systems Inc v 

Syarikat Takaful Malaysia Bhd. (The Cendor Mopu) [2011] UKSC 5. 
17 Smith v Rosario Co. [1893] 2 QB 323, p. 328; Leyland S.S. Co. v Norwich Union [1918] AC 350; Thomas 

Wilson, Sons & Co v Owners of the Cargo per The Xantho (The Xantho) [1887] 12 App. Cas. 503. 
18 C. Stuffe & Co. Survey Report dated 20 July 2021, para 5. 
19 Clause 14.1, Terms and Conditions Version 3.8, Moot Scenario, p 59. 
20 Gosse Millard v Canadian Government Merchant Marine (The Canadian Highlander) [1927] AC 223 (HL). 
21 Point 4, Procedural Order No.2. 
22 Point 10, Procedural Order No.2. 
23 C. Stuffe & Co. Survey Report dated 20 July 2021, para 5. 
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there’s no proof of their calibration certificate.24 Furthermore, there is no evidence to indicate 

any other cause of damage other than the likelihood of temperature fluctuation.  

11. The duty to properly and carefully handle and carry the cargo implies a duty to ensure the 

expeditious delivery of the cargo; hence the carrier should be liable for delays under Article 

III (2) of the Hague Rules.25 

 

(B) Due to the delay in shipment the tulip bulbs have missed their planting opportunity 

12. The Respondent failed to take an alternate route. Timely delivery of perishable cargo is of 

utmost importance.26 The voyage commenced on 19th March, 202127 and the ETA was 27th 

April, 2021,28 with the estimated time period of voyage being 43 days via Suez Canal. 

However, when the vessel approached the Suez Canal on and about 4th April, 2021,29 it 

received reports about the blockage and that it prevented access to other vessels.30 Further, it 

is the type of event, rather than its cause, which must be foreseen.31 Although the Suez Canal 

incident wasn’t foreseeable32 however, after receiving reports about the same at the entry of 

the canal, it was reasonably foreseeable for the carrier being in the field of global ocean 

transport, that the blocking vessel would take time to be freed and on removal there are 

chances for ship traffic to take place at the exit or entry point of the canal. The Respondents 

did not act with prudence in order to avoid or mitigate the danger arising from the Suez Canal 

                                                 

24 ‘Temperature and humidity monitoring systems for transport operations Supplement’ (2011) WHO Technical 

Report Series, No. 961, 2011. 
25 Albacora SRL v Wescott & Laurance Line [1966] 2 Lloyd’s Rep 53 (HL). 
26 Fruitex Corporation v GTS Eurofreighter [1980] AMC 2710.  
27 C. Stuffe & Co. Survey Report dated 20 July 2021, para 3. 
28 Point 11, Points of Claim, Passage Plan, Consolidated Moot Scenario, p 5. 
29 C. Stuffe & Co. Survey Report dated 20 July 2021, para 3. 
30 C. Stuffe & Co. Survey Report dated 20 July 2021, para 3. 
31 Palmco Shipping Inc v Continental Ore Corp (The Captain George K) [1970] 2 Lloyd’s Rep 21, 31 (Mocatta 

J); Nile Co for the Export of Agricultural Crops v H & JM Bennett (Commodities) Ltd [1986] 1 Lloyd’s Rep 

555, 581-2 (Evans J). 
32 Virginia Electric And Power Company v Anna Ruth Winesett, Administratrix (1983) 225 VA 459, 303 SE 2d 

868. 
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blockage incident,33 even after being aware of the danger when they reached the entry of 

Suez Canal. 

13. Further, there is nothing in the contract that states that the Suez Canal was the only route via 

which the goods needed to be transported.The Respondent could have taken the other route 

which is via the Cape of Good Hope. Even though it would have taken 14 more days34 for the 

vessel to travel via that route, it would have still reached the destination in and around 11th 

May, 2021 which would have been way before the actual time of arrival i.e 7th July, 2021. 

Thus, the extent of sprouting could have been prevented to a large extent since the delay in 

shipment would have reduced considerably.  

14. The buyer for the tulip bulbs i.e. Bootiful Blooms had entered into a Contract of Sale with the 

Shipper in order to provide the tulips for the 2021 Australian Spring Tulip Festival.35 The 

Tulips were required to be delivered before June 2021.36 However, due to the delay in 

shipment the Tulips have now lost their planting opportunity. Thus, failure to take the 

alternate route is attributable to the tulip bulbs missing their planting opportunity. 

 

(C) The Respondent is not exempted from liability for any breach under Article IV(2) of 

Hague Rules 

15. Article IV(4)(f) of Hague Rules exempts the Carrier from the benefit of the limitation of 

liability when damage resulted from an act or omission of the Carrier done with the intent to 

cause damage, or recklessly and with knowledge that damage would probably result.37 The 

                                                 

33 Phelps James & Co v Hill [1891] 1 QB 605 (CA). 
34 Point 11, Procedural Order No.2. 
35 C. Stuffe & Co. Survey Report dated 20 July 2021, para 3. 
36 Tulip Packing List dated 21 February 2021.  
37 Hague Rules 1924, art IV (4)(f). 
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Respondent knowing the nature and type of cargo38 should have taken reasonable care39 in 

order to keep a check on the cargo, even when stuck at the Suez Canal entry. Establishing 

Carrier’s cargo negligence automatically deprives it from claiming any of the defences in 

Article IV(2).40 Cargo neglect thereby prohibits the Respondent from pleading exception.41 

16. It is submitted that the Respondent cannot take the defence under Article IV(2)(m) of Hague 

Rules which provides for inherent vice of goods since it is not the proximate cause of 

damage. If there was some foreseeable inherent characteristic of the cargo, and the Carrier 

could have taken precautions to prevent such damage, it would not constitute as damage due 

to inherent vice.42 It is agreed that the Fosteriana Tulip Bulbs were a late harvest variety and 

that they were in an advanced stage of cultivation.43 The Respondent knew about this 

characteristic of the Fosteriana Tulip Bulbs44 and could have taken reasonable care to protect 

the cargo from damage due to the extended delay at the Suez Canal entry. They would not 

have sprouted had they been delivered as per the ETA of 27th April, 2021. Further, the other 

varieties of tulip bulbs were not in an advanced stage of cultivation45 yet they sprouted 

indicating that the cause of damage cannot be attributed to the nature or inherent vice of 

goods.  

2. SUBMISSIONS ON THE CONSIGNMENT OF PHARMA 

It is submitted that the Claimant has locus standi to bring a claim in relation to the Pharma 

since (A) the Claimant is a party to the contract at common law; and that the Respondents are 

liable for damage since (B) the Respondent has violated the Hague Rules. Further the 

                                                 

38 Bill of Lading Number QSHIP16380, Consolidated Moot Scenario, p 35. 
39 Hilditch Pty Ltd v Dorval Kaiun KK (No 2) [2007] 245 ALR 125, 142 (Rares J). 
40 Seven Seas Transportation Ltd. v Pacifico Union Marina Corporation (The Satya Kailash and Oceanic 

Amity) [1984] 1 Lloyd's Rep. 588. 
41 Whistler International Ltd v Kawasaki Kisen Kaisha [2001] 1 AC 638. 
42 Volcafe v CSAV [2018] UKSC 61. 
43 C. Stuffe & Co. Survey Report dated 20 July 2021, para 6. 
44 Bill of Lading Number QSHIP16380, Consolidated Moot Scenario, p 35. 
45 C. Stuffe & Co. Survey Report dated 20 July 2021, para 5. 
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Respondent is not exempted from liability for any breach under (C) Article IV(2) of Hague 

Rules and (D) the Agreement. 

(A) The Claimant is a party to the contract at common law 

17. A B/L, while only ‘evidence of the contract of carriage’ in the hands of the shipper, must 

itself be considered as the contract of carriage in the hands of a third party who holds it. Thus, 

contracts on the terms of the B/L can be inferred, as a matter of fact, from the presentation of 

the B/L and the delivery of the goods by the carrier.46 Such an implied contract of carriage, 

being inferred by courts for many years,47 was most famously recognised in Brandt v. 

Liverpool.48 Hence, such a contract allows the carrier to sue.49 

18. In the instant case the Claimant collected the cargo at the Port of Discharge, as evidenced by 

the statement on the B/L - “C/- NFI P/L”. Since the presentation of a B/L is necessary in 

order to deliver goods as given in The Rafaela S,50 it can be inferred that the Claimant is the 

holder of the B/L.  

19. In order to be able to imply a contract, offer, acceptance and consideration should be present 

in the transaction.51 In the instant dispute, the offer and acceptance can be seen when the 

Claimant presented the B/L, and the same was accepted by the Respondent.52 

20. Since the decision of the Court of Appeal in The Elli 2,53 the test of business necessity 

appears to have taken hold as the proper basis for inferring the contract. In the present case, a 

                                                 

46
 Paul Todd, Bills Of Lading & Bankers Documentary Credits (4th edn, Informa 2013) 117. 

47 Yvonne Baatz, Maritime Law (3rd edn Routledge 2014); Stindt v Roberts [1848] 17 LJQB 166; Young v 

Moeller [1855] 755; Allen v Coltart [1883] 11 QB 782; Sanders v Vanzeller [1843] 4 QB 260; Cook v Taylor 

[1811] 13 East 399.  
48 Brandt v Liverpool [1924] 1 KB 575. 
49 Richard Aikens and others, Bills of Lading (2nd edn, Routledge 2016) 99. 
50 MacWilliam (JI) Co Inc v Mediterranean Shipping Co SA (The Rafaela S) [2005] 2 AC 423 (HL). 
51 The Aramis [1989] 1 Lloyd’s Rep. 213. 
52 Brandt v Liverpool [1924] 1 KB 575; Ilyssia Compania Naviera SA v Bamaodah (The Elli 2) [1985] (1) 

Lloyd’s Rep, p 107. 
53 Ilyssia Compania Naviera SA v Bamaodah (The Elli 2) [1985] (1) Lloyd’s Rep. p 107,115. 
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contract between the Parties should be implied, as it is necessary in order to give business 

reality to the transaction and to create enforceable obligations between them. The Parties 

were dealing with one another in circumstances in which the Claimant expected that business 

reality and those enforceable obligations to exist.54  

21. As established before,55 the Claimant is the holder of the B/Ls and also in contact with the 

Respondents, as evidenced by the email chains, for the purpose of all the consignments 

including the consignment of Pharma showing that the Claimant’s conduct should be 

understood as an offer to enter into a contract with Respondents on the terms of the B/L. 

22. In the email dated 2nd September, 202156 asking to pay freight and the MFB call out. 

Furthermore, the Respondent has issued tax invoices to the Claimant. This infers that there is 

an agreement to pay freight charges, which qualifies as being the consideration57 of this 

implied contract. In the email dated 12 July, 2021,58 where NFI claims and informs of 

damage to the cargo particularly Pharma.  

23. The above communications prove to be consistent only with there being a contract implied as 

laid down in The Gudermes,59 known as the test of differential conduct of the parties in order 

to determine the existence of the implied contract.60 

24. Applying it to the current case the relationship between the Parties, as described on the face 

of the B/L QSHIP77245, is of a Notify party and a Carrier, and had it only been so then the 

above communications wouldn’t be consistent with their relationship.  

                                                 

54 ibid 115. 
55 Claimant’s Memorial, para 18. 
56 First Email dated 2 September 2021, Consolidated Moot Scenario, p 21. 
57 Kaukomarkkinat O/Y v Elbe Transport-Union GMBH (The Kelo) [1985] 2 Lloyd’s Rep. 85 p 87–88; The 

Aramis [1989] 1 Lloyd’s Rep. p 213, 224, 227–228, Compania Portorafti Commerciale SA v Ultramar Panama 

Inc (The Captain Gregos No. 2) [1990] (2) Lloyd’s Rep. 395, 401–404; The Subro Valour [1995] 1 Lloyd’s 

Rep. p 509, 519. 
58 Email dated 12 July 2021, Consolidated Moot Scenario, p 34.  
59 Mitsui & Co Ltd v Novorossiysk Shipping Co (The Gudermes) [1993] 1 Lloyd’s Rep 311, (CA). 
60 ibid (p 224). 
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25. Furthermore, The Aramis,61 cannot be relied on as in it the implied contract had failed 

because no promise to deliver goods could be imputed to the Carrier, there being no more 

goods to deliver. In the relation between the Parties there was a B/L to present and a cargo to 

deliver. Hence, an implied contract between the Parties can be established. The Respondent 

can be sued under this implied contract for delivering damaged cargo.  

(B) The Respondent has violated the Hague Rules 

(i) Breach of Article III (1)(a) of Hague Rules 

26. Under Article III(1) of the Hague Rules, the Claimant has an overriding obligation to exercise 

due diligence to provide a seaworthy vessel before and at the beginning of the voyage.62 

Seaworthiness requires the ship to have that degree of fitness, which an ordinary careful 

owner would require his vessel to have at the commencement of her voyage, having regard to 

all the probable circumstances.63 

27. The Respondent has failed to properly man, equip and supply the ship. Article III(1) of 

Hague Rules effectively imposes an obligation on the carrier to carry the goods in a ship 

which is adequate in terms of her structure, manning, equipment and facilities having regard 

to the voyage and the nature of the cargo.64 The requirement that the vessel is ‘properly 

manned’ goes further than sufficiency and extends to the competence, both of the vessel’s 

crew.65 Competence includes the ability to deal with an emergency situation, such a situation 

might only occur many years after qualification66 The objective test of competency of crew is 

based on whether a prudent person would be able to identify the problem and resolve the 

                                                 

61
 The Aramis at p. 225. 

62
 Maxine Footwear Co. v Can. Government Merchant Marine [1959] 2 Lloyd’s Rep 105. 

63
 F.C. Bradley & Sons Ltd. v Federal Navigation and Steam Co Ltd [1927] 27 Lloyd’s Law Rep 365. 

64
 William Tetley, Marine Cargo Claims, (4th edn, Intl Shipping Pubns). 

65
 Roger White, The human factor in unseaworthiness claims [1995] Lloyd’s Maritime and Commercial Law 

Quarterly, p 221. 
66

 Roger White, The Human Factor in Unseaworthiness Claims [1996] Lloyd’s Maritime and Commercial Law 

Quarterly, p 24-25. 
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same, and if the crew is unable to do this they are incompetent.67 The determination of 

incompetence is a question of fact68 and can be evidenced and concluded from a single act.69 

28. The loss was caused by the continuous temperature fluctuation for 58 hours between 6th and 

8th April, 2021 when it was stuck at the Suez Canal.70 The Respondent should have identified 

the first instance of a drastic decrease in temperature to ‘negative(-) 24 degree celsius’ as 

compared to the initially set temperature of ‘positive (+) 4 degree celsius’71 and rectified the 

error in the temperature equipment but failed to do so since the crew wasn’t competent 

enough to identify this issue. Further, they let the temperature fluctuate to an increased 

temperature which ultimately led to defrosting of the Tubes and making it a total loss.72  

(ii) Breach of Article III (2) of the Hague Rules 

29. The goods were shipped in good order and condition73 and were delivered in a damaged 

condition. This is prima facie evidence of a breach of the Carrier’s obligations under Article 

III (2) of Hague Rules.74 

30. Article III (2) of the Hague Rules provides that ‘the carrier shall properly and carefully load, 

handle, stow, carry, keep, care for, and discharge the goods carried.’ It imposes an 

obligation on the carrier to exercise reasonable care according to a ‘sound system’, given the 

knowledge which the carrier has or ought to have about the nature of the goods.75 The 

                                                 

67 The Roberta [1938] 60 Lloyd’s Rep 84 (Greer LJ). 
68 Manifest Shipping Co. Ltd. v Uni-Polaris Insurance Co. Ltd. and La Reunion Europeene (The Star Sea) 

[2001] UKHL 1. 
69 Manifest Shipping Ltd. v Uni-Polaris Insurance Co. Ltd (The Star Sea) [2001] 1 Lloyd’s Rep. 1; The 

Makedonia [1962] 1 Lloyd’s Rep 316; Standard Oil Company of New York v Clan Line Steamers [1924] AC 

100. 
70 C. Stuffe & Co. Survey Report dated 27th July 2021, para 5. 
71 C. Stuffe & Co. Survey Report dated 27th July 2021, para 3; Point 4, Procedural Order no. 2. 
72 C. Stuffe & Co. survey report dated 27th July 2021, para 5 and 6. 
73 Clause 14.1, Terms and Conditions Version 3.8, Moot Scenario, p 59. 
74 Gosse Millard v Canadian Government Merchant Marine (The Canadian Highlander) [1927] AC 223 (HL). 
75

 Hilditch Pty Ltd v Dorval Kaiun KK (No 2) [2007] 245 ALR 125, 142 (Rares J); SRL v Westcott & Laurance 

Line Ltd [1966] 2 Lloyd’s Rep 53, 62 (Pearce LJ); Clatex Refining Co Pty Ltd v BHP Transport Ltd [1994] 1 

Lloyd’s Rep 335, 357 (Carruthers J); Great China Metal Industries Co Ltd v Malaysian International Shipping 

Corp Berhad [1998] 196 CLR 161, 216-7 (Kirby J); C/V Scheepvaartonderneming Ankergracht v Stemcor 
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Respondent knew that the cargo included pharmaceuticals76 which are perishable in nature 

and that they were stowed in reefer containers.77 Since the Tubes are temperature sensitive, it 

failed to care for it according to a ‘sound system’ and thus was in breach of the Article.  

31. It is the Carrier's continuous obligation to exercise due care throughout the voyage.78 The test 

for due diligence is equivalent to the test for negligence i.e. whether the party exercised 

reasonable care and skill to avoid the loss79 The temperature of the reefer container was set at 

“positive(+) 4 degree celsius” by the Shipper80 indicating it as the required temperature 

throughout the voyage. Therefore, it was the duty of the Respondent to maintain the said 

temperature throughout. However, the Respondent has mismanaged the temperature 

equipment of the container and failed to take care to avoid the loss. 

32. The Respondent is still bound by the obligation to take all possible care of the goods and is 

responsible for every loss or injury which might have been prevented by human foresight, 

skill and prudence even when stuck at Suez Canal.81 The loss was caused by the continuous 

temperature fluctuation for 58 hours between 6th and 8th April, 2021 when it was stuck at the 

Suez Canal82, an event which could have easily been detected and rectified given that the 

carrier's employees checked the containers twice a day,83 indicating an act of negligence on 

the Respondent’s side.84 If the cause of the damage is solely, or even primarily, a neglect to 

take reasonable care of the cargo, the Carrier is liable.85 

                                                                                                                                                        

(A/Asia) Pty Ltd [2007] 160 FCR 342, 370 (Ryan & Dowsett JJ); Volcafe Ltd v Compania de Sud America 

Vapores SA [2017] QB 915, 945 (Flaux J). 
76 Particulars of Bill of lading no.QHIP77245, Consolidated Moot Scenario p 38. 
77 Particulars of Bill of lading no.QHIP77245, Consolidated Moot Scenario p 38. 
78 The Subro Valour. 
79 Northern Shipping Co v Deutsche Seereederei GmbH (The Kapitan Sakharov) [2000] 2 Lloyd’s Rep 255, 271 

(Auld LJ). 
80 Point 4, Procedural Order No.2. 
81 Charles A. Ray, Negligence of imposed duties, carriers of freight, 335. 
82 C. Stuffe & Co. survey report dated 27 July 2021, para 5. 
83 Point 10, Procedural Order No.2. 
84 Federal Court of Australia Seafood Imports Pty Ltd v ANL Singapore Pte Ltd [2010] FCA 702.  
85 Gosse Millard (n 12). 
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(C) The Respondent is not exempted from liability under Article IV(2) of Hague Rules 

(i) Respondent cannot take the defence of Article IV(2)(a) of Hague Rules 

33. Establishing Carrier’s cargo negligence automatically deprives it from claiming any of the 

defences in Art IV(2).86 Cargo neglect thereby prohibits the Respondent from pleading 

exception.87 The limitations to liability under Article IV (2) are provided subject to due 

diligence being carried out by the carrier. As established above, the Respondent has failed to 

carry out due diligence. 

34. In The M.S. Wladyslaw88, held unequivocally that supervising and controlling the normal 

functioning of the refrigeration unit of a series of refrigerated containers during the voyage 

constitutes “management of the cargo” and a damage arising from such mismanagement of 

cargo renders the Respondent liable and cannot be categorised as neglect or fault in the 

management of the ship89. Hence the defence under the Article cannot be taken since it 

covers “management of ship” and not “cargo”. 

(ii) Respondent cannot take the defence of Article IV(2)(p) of Hague Rules 

35. The defence of latent defect cannot be taken by the Respondent since the loss was caused by 

the continuous temperature malfunction, leading to frosting and further defrosting of the 

cargo90, which could have been rectified on the first day itself, provided due care was taken 

throughout the voyage.  

(iii) Respondent cannot take the defence of Article IV(2)(i) of Hague Rules 

36. Art. IV(4)(f) exempts the carrier from the benefit of the limitation of liability when damage 

                                                 

86 The Satya Kailash [1984] 1 Lloyd’s Rep 588. 
87 Whistler International Ltd v Kawasaki Kisen Kaisha [2001] 1 AC 638. 
88 The M.S. Wladyslaw [1993] ETL 727 p. 727.  
89 Bunge Co. v Alcoa Steamship Co. (S.S. General Artigas) 1955 AMC 725 (SDNY 1955).  
90 C. Stuffe & Co. Survey Report dated 27th July 2021, para 5. 
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resulted from an act or omission of the carrier done with intent to cause damage, or recklessly 

and with knowledge that damage would probably result.91 In the present case, even if the 

Shipper failed to mention the requisite temperature on the face of B/L, the Respondent should 

have maintained the temperature set by the Shipper, and any drastic change in the 

temperature would likely lead to some damage. Hence, having knowledge of Pharmaceuticals 

being temperature sensitive, the Respondent has recklessly acted, leading to damage and 

cannot invoke this defence.  

 

(D) The Respondent is not exempted from liability for any breach under the Agreement 

37. As held in Fruitex Corporation v. GTS Eurofreighter92exemption clauses in the contract do 

not exclude liability for acts of negligence. Further, a clause of the Agreement cannot operate 

as a defence when there is a cause of action from negligence.93 Similarly, the exemption 

Agreement evidenced by B/L, are subjected to acts of due diligence by the Carrier. Hence, 

the Respondent cannot be exempted of liability as they have failed to act diligently.  

 

3. SUBMISSIONS ON THE CONSIGNMENT OF CHAMPAGNE 

The Respondent is liable to indemnify the Claimant for damage to Champagne since (A) the 

Respondent has violated the Hague Rules (B) the Respondent should not be indemnified by 

the Claimant. Further (C) the Respondent is not exempted from liability for any breach under 

Art IV(2). 

 

 

                                                 

91 Hague Rules 1924, art IV(4)(f).  
92 Fruitex Corporation v GTS Eurofreighter [1980] AMC. 
93 Gosse Millerd, Ltd., And Another v Canadian Government Merchant Marine, Ltd. (The Canadian 

Highlander) [1927] AC 223 (HL) (Stirling LJ). 
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(A) The Respondent has violated the Hague Rules 

(i) Breach of Article III (1) of Hague Rules 

38. The Respondent has an obligation to provide a seaworthy vessel.94 In order to establish 

whether the Vessel is seaworthy or not, the following test is laid down, which deals with the 

question “Would a prudent shipowner, if he had known of the defect, have sent the ship to 

sea in that condition?”95 The vessel was unseaworthy due to the failure of the Carrier to 

provide sufficient means of ventilation to ensure that no vapour remained in the holds.96  

39. The Respondent knew the nature of the goods97 and should have known that such goods are 

customarily transported in reefer containers, since they are engaged in global containerised 

cargo ocean transport.98 Further, the Respondent should have checked the taping and paint 

over the vents to ensure there is natural ventilation in the absence of mechanical ventilation, 

leading to failure to make provisions for ventilation.  

(ii) Breach of Article III (2) of the Hague Rules 

40. The goods were shipped in good order and condition99 and were delivered in a damaged 

condition. This is prima facie evidence of a breach of the Carrier’s obligations under Article 

III (2) of Hague Rules.100 

41. It is the duty of the Respondent to carefully ‘carry’, ‘keep’ and ‘care for’ the cargo being 

carried.101 However, the Respondent has breached this duty by failing to ventilate the cargo in 

accordance with a sound system.102 The Respondent has failed to take due care to protect the 

                                                 

94
 The Hague Rules 1924, art III(1)(a). 

95 M. D. C., Ltd. v N.V. Zeevaart Maatschappij [1962] 1 Lloyd's Rep. 186. 
96 Northern Shipping Co. v Deutsche Seereederei G.M.B.H. and Others, (The Kapitan Sakharov) [2000] 2 

Lloyd's Rep. 255. 
97 Bill of Lading Number QSHIP68735, Consolidated Moot Scenario p 37. 
98Consolidated Moot Scenario p 16. 
99 Clause 14.1, Terms and Conditions V. 3.8, Moot Scenario, p 59. 
100 Gosse Millard v Canadian Government Merchant Marine (The Canadian Highlander) [1927] AC 223 (HL). 
101 The Hague Rules 1924, art III(2). 
102 Alianca Navegacao e Logistica Ltda v Ameropa SA (The Santa Isabella) [2019] EWHC 3152 QBD (Comm). 
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cargo from damage, including taking due care to protect it from damage arising from its 

inherent characteristics.103 No system of ventilation can prevent damage if the ship's officers 

do not know when to and when not to use it, and the simplest form of ventilation can keep 

cargo in good condition in the great majority of circumstances if employed to the maximum 

advantage.104 There is no evidence to show that the Respondent took proper care in order to 

protect the cargo from condensation. Failing which they are responsible for loss and damage 

of the cargo.  

 

(B) The Respondent should not be indemnified by the Claimant 

(i) The cargo is not misdescribed on the face of the B/L 

42. It is submitted that the shipper ‘Merve Cliquot SA’ had entered into a contract of sale with 

the buyers for a variety of ‘Reserve’ Champagne. In brewery parlance, Reserve Champagne 

means those which have been held back for years in order to make non-vintage Champagne. 

Further, history states that the non-vintage Champagne was renamed as Brut Reserve. 

Therefore, there has been no misstatement about the description of cargo and the Shipper 

being in the brewery industry has rightly described the cargo and thus the Respondent cannot 

invoke indemnity under the Agreement.  

(ii) Arguendo, a misdescription on the face B/L, cannot allow the Respondent to invoke 

indemnity 

43. If the master knowingly signs a B/L which inaccurately records the nature of the cargo, the 

shipowner will not be entitled to an implied right of indemnity, and even if he has an express 

                                                 

103 Volcafe Ltd v CSAV [2018] UKSC. 
104 W. F. Mcdonald, ‘Notes on The Problems Of Cargo Ventilation’ World Meteorological Organization 

<https://library.wmo.int/doc_num.php?explnum_id=1721> accessed 19 April 2022. 
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indemnity it may be rendered unenforceable.105 The master is under an obligation to take 

reasonable steps to inspect the cargo before signing the B/Ls and the shipowner will not be 

entitled to an indemnity from the cargo owner where the inaccuracies in the B/L, or the 

failure of the master to identify inaccuracies in the B/L, have arisen through the master’s 

negligence.106 Had there been any inaccuracies, the master should have added a clause to that 

effect in the B/L. 

(C) The Respondent is not exempted from liability for any breach under Art IV(2) of 

Hague Rules 

(i) Act or omission of the shipper or owner of the goods, his agent or representative 

44. If the shipowner did not exercise due diligence to provide a seaworthy vessel he will not be 

able to use the protection provided by the Article, as the duty to provide a seaworthy vessel is 

an overriding obligation107  

(ii) Insufficiency of packing 

45. The exemption under Article IV(2)(n) of Hague Rules can be taken unless the damage 

resulted from want of the carrier’s duty of care to the cargo108 mentioned in Article III(2) of 

the Hague Rules109 Since the Respondent has failed to care for the cargo as established 

before,110 the Respondent cannot be exempted from liability.  

 

4. SUBMISSIONS ON THE CONSIGNMENT OF WINE 

The respondent is liable for the damages to cargo since (A) the Respondent has violated the 

                                                 

105 Thomas Edward Scrutton, Scrutton on Charterparties and Bills of Lading (22nd edn, Sweet & Maxwell 

2013) p 364. 
106 The Nogar Marin [1987] 1 Lloyd’s Rep. 456); [1988] 1 Lloyd’s Rep. 412. 
107 Maxine Footwear Co. Ltd. and Another v Canadian Government Merchant Marine Ltd. [1959] AC 589. 
108 Jindal Iron and Steel Co. Ltd. and Others v Islamic Solidarity Shipping Co. Jordan Inc. (The Jordan II) 

[2005]. 
109 The Hague Rules 1924, art III(2). 
110 Claimant’s Memorandum, para 40-41. 
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Hague Rules. Further (B) the Respondent cannot take the defence under Article IV(2) of the 

Hague Rules 

 

(A) The Respondent has violated the Hague Rules 

(i) Breach of Article III (1) of the Hague Rules 

46. The Respondent is under an obligation to provide a seaworthy vessel.111 It is the 

Respondent’s duty to provide a competent crew. A competent crew means that the staff are 

familiar with the vessel and its equipment and able to deal with any problem that may arise 

during the voyage.112  

(ii) The unloading operations of the stevedores are attributable to the Respondent 

47. The Carrier or charterer, as the case may be, is vicariously liable for the damage done by 

stevedores.113 The Carrier is liable as they acted negligently in their duty to properly 

supervise and control the unloading of the cargo.114 With respect to the standard requirement 

of providing a sea and cargo worthy vessel, Carrier is responsible not only for itself and its 

servants,115 but also for reputable independent contractors.116 One of the features of the 

carrier’s obligation is that it is overriding117 In nature and not delegable to servants or agents, 

the Carrier’s obligation of due diligence demands due diligence in the work of repair by 

whomever it may be done.118 If responsibilities are delegated to independent contractors, 

                                                 

111 Hague Rules 1924, Art. III(1). 
112The Schwan [1908] p 356; Manifest Shipping & Co. Ltd. v Uni-Polaris Insurance Co. Ltd. and la Réunion 

Europeene (The Star Sea) [1997] 1 Lloyd's Rep. 360; The Farrandoc [1967] 1 Lloyd's Rep. 232; Papera 

Traders Co. Ltd. and Others v Hyundai Merchant Marine Co. Ltd. and Another (The Eurasian Dream) [2002] 1 

Lloyd's Rep. 719.  
113 Gaskell and others, Chorley and Giles' Shipping Law (Pitman 1987) 357-58. 
114 AB Marintrans v Comet Shipping Co. Ltd (The Shinjitsu Maru No.5) [1985] 1 Lloyd’s Rep 568 (QB Comm). 
115 Maxine Footwear Co Ltd v Canadian Government Merchant Marine [1959] AC 589. 
116 Riverstone Meat Co Pty Ltd v Lancashire Shipping Co. Ltd (The Muncaster Castle) [1961] 1 Lloyd’s Rep 57. 
117Maxine Footwear Co Ltd v Canadian Government Merchant Marine Ltd (n 46) 602–603. 
118 Riverstone Meat Co Pty v Lancashire Shipping Co Ltd (The Muncaster Castle) [1961] AC 207, 844; 

International Navigation Co v Farr & Bailey Manufacturing Co [1901] 21 S Ct 591, 593; The British Columbia 

Sugar Refining Co Ltd v The Thor [1965] 2 Ex CR 469 [10]. 
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surveyors or other persons and such persons are negligent, the carrier remains liable.119 

Further, the Carrier will be responsible for the acts or omissions of the stevedores.120 

(iii) Breach of Article III (2) of the Hague Rules 

48. The goods were shipped in good order and condition121 and were delivered in a damaged 

condition. This is prima facie evidence of a breach of the Carrier’s obligations under Article 

III (2) of Hague Rules.122 

49. It is the duty of the Respondent to properly and carefully load, handle, stow, carry, keep, care 

for, and discharge the goods carried.123 Proper discharge envisages the adoption of a sound 

system, in light of all the knowledge which the carrier has regarding the cargo.124 and this 

sound system does not follow to take into account all weaknesses and idiosyncrasies 

pertaining to a particular cargo, but it shall rather reflect the general practice concerning the 

carriage of goods under the particular circumstances of the journey and “in light of all the 

knowledge which the carrier has or ought to have about the nature of the goods.”125  

50. It is not restricted merely to taking care, but also extends to acting competently, keeping in 

mind contemporary industry standards.126 The word “carefully” means merely taking care 

and is considered by authors to be equivalent to the standard of reasonable care.127 The 

exercise of reasonable care128 is assessed and gauged by way of a comparison with what an 

ordinarily prudent and rational person would do in the same circumstances.  

                                                 

119 see W Angliss & Co (Australia) Pty Ltd v Peninsula & Oriental Steam Navigation Co (n 47) 462; Eridania 

SpA v Rudolf A Oetker (The Fjord Wind) [2000] 2 Lloyd’s Rep 191, 199. 
120 Jindal Iron & Steel Co. Ltd v Islamic Solidarity Shipping Co Jordan Inc (The Jordan II) [2003] 2 Lloyd’s 

Rep. 87. 
121 Clause 14.1, Terms and Conditions Version 3.8, Moot Scenario, p 59. 
122 Gosse Millard v Canadian Government Merchant Marine (The Canadian Highlander) [1927] AC 223 (HL). 
123 Hague Rules 1924, art III(2). 
124 Albacora SRL v Westcott & Laurance Line Ltd. [1966] 2 Lloyd’s Rep 53; Renton v Palmyra (The Caspiana) 

[1956] 2 Llyod’s Law Rep 379. 
125 Albacora SRL v Westcott & Laurance Line, Ltd. (The Maltasian) [1966] 2 Lloyd’s Rep. 53, p 58 and 62. 
126 William Tetley, ‘Properly Carry, Keep and Care for Cargo – Art. III(2) of the Hague/Visby Rules’ [2001] 

ETL 9.  
127 John F Wilson, Carriage of Goods by Sea [2010] (7th edn, Pearson 2017) p. 191. 
128 Kermarec v Compagnie Generale Transatlantique [1959] 358 US 625, 630-31. 
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51. The Respondent operating as an ocean carrier globally carrying containerised cargo129 and 

being aware of the nature of cargo, should have carried out the discharge operations with 

proper care. The Respondent has breached the duty to properly and carefully unload the 

container at the discharge port which was made evident upon the inspection. The Surveyor’s 

Report concludes that the leak has resulted from punctures to the container, and in turn to the 

flexi tank, from the handling equipment130 Had it been so that the Respondent would have 

carried out the discharge operations properly, the damage would not have taken place with 

respect to the container as well as the flexi tank, and the loss would have been avoided. 

52. The leak from the container could have taken place during the voyage owing to other factors 

as well; however during inspection, the Respondent denied access to the Surveyors to check 

the stow position, deck fixings and conditions of lashings indicating lack of cooperation by 

the Respondent. It is submitted that the Respondent has breached its obligations by 

improperly discharging the container and is thus liable for the consequent damages.  

(B)The Respondent cannot take the defence under Article IV of Hague Rules 

53. The defence under Article IV(2)(a) of the Hague Rules cannot be invoked since the acts of 

the stevedores are not related to the ‘management of the ship’. In the case of Hourani v 

Harrison131 the Court of Appeal had to consider the meaning to be attached to the words of 

the Article, in which it was held that pilfering of the stevedore’s men whilst the ship was 

being discharged did not fall within the expression ‘management of the ship’. Applying this 

rationale to the instant case, the acts of the stevedores during the discharge operations cannot 

be considered as ‘management of ship’, hence the defence cannot be invoked by the 

Respondent.  

                                                 

129
 Notice of Arbitration, Point II(B), Consolidated Moot Scenario p 14.  

130 C. Stuffe & Co. Survey Report dated 15 July 2021, para 5. 
131Hourani v Harrison [1927] 32 Com Cas 305. 
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PART III: QUANTIFICATION OF DAMAGES 

54. Claimant is entitled to be compensated for the damages in the same position it had been had 

the Respondent performed the contract correctly.132 To determine whether or not the 

Claimant is entitled to compensation for the loss or damage to cargo, either limb of the rule of 

remoteness must be met. Those two limbs of remoteness set out in Hadley v Baxendale133 are 

firstly, damages arising naturally from a breach of the contract and secondly, damages arising 

from special circumstances that are known to both parties before or at the time of entering 

into the contract.134 The Claimant is therefore entitled to damages for the consignments of 

(A) Tulips, (B) Pharma, (C) Champagne and (D) Wines; (E) Freight and (F) Costs  

(A) Tulips 

55.  In the present case, the first limb of Hadley v Baxendale135 is satisfied. The damages have 

arisen naturally from a breach of the contract by the Respondent to properly carry the Tulip 

bulbs in the requisite transit temperature leading to germination of the bulbs and the further 

delay of delivery of the goods had aggravated the damage to the tulip bulbs leading to 

physical damage to the goods. The purpose of the sale of contract between the Seller and 

Buyer of Tulip bulbs was to cultivate them for the October Australian Spring Festival, 

2021136 Because of the sprouting of the bulbs they cannot further be used for the said Spring 

Festival, thus the Claimant has not only suffered physical loss but also economic loss due to 

                                                 

132 Golden Strait Corp. v Nippon Yusen Kaisha (The Golden Victory) [2005] 2 Lloyd’s Rep 23. 
133 Hadley v Baxendale [1854] 9 Exch 341. 
134 Hadley v Baxendale [1854] 9 Exch 341. 
135 Hadley v Baxendale [1854] EWHC J70. 
136 C. Stuffe & Co. Survey Report dated 20 July 2021, para 3. 
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the object of the sale contract not being fulfilled. Further, economic loss that is consequent on 

physical loss may be recovered137 Further, pursuant to Cl.7.1 of the T&C’s the value of the 

goods shall be determined with reference to the commercial invoice.138 Thus, the loss and 

damage to the bulbs is due to the Respondent and the Claimant is entitled to GBP 712,960.00 

(B) Pharma 

56. The proximate cause of damage to the ClapHeat Rub Tube Products (‘Tubes’) was due to its 

exposure to cooler than mandated temperature and progressive increase in the temperature 

leading to the freezing and defrosting of the Tubes.139 For a damage to be foreseeable, it must 

be ordinarily perceivable as an outcome of the undertaken actions.140 Alternatively, the party 

at fault must have some special knowledge because of which the consequences become 

foreseeable.141 In the instant case, the first limb of Hadley v Baxendale142 is satisfied since the 

damages naturally arise from the breach of contract and failure to maintain the temperature 

set by the shipper, this has resulted in declaring the contents of the Container as a total loss. 

Pursuant to Cl.7.1 of the T&C’s the value of the goods damages as per the commercial 

invoice amounts to EUR 778,866.35 since owing to its nature and human consumption, the 

Tubes have suffered a total loss.143  

(C) Champagne 

57. In the present case, the damage to the cargo occurred due to inadequate ventilation. The 

Respondent had special knowledge of the nature of the product and could infer that reefer 

                                                 

137 Spartan Steel & Alloys Ltd v Martin & Co (Contractors) Ltd [1973] 1 QB 27. 

138 Clause 7.1, Terms and Conditions of the Bill of Lading, Consolidated Moot Scenario p 55. 
139 C. Stuffe & Co. Survey Report dated 20 July 2021 para 5 and 6. 
140 Hadley v. Baxendale [1854] EWHC J70. 
141 Hadley v. Baxendale [1854] EWHC J70.  
142 Hadley v Baxendale [1854] EWHC J70. 
143 C. Stuffe & Co. Survey Report dated 27 July 2021, para 4. 
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containers were better suited for Champagne. This fulfils the first limb of the test. Since this 

was the case, the lack of proper ventilation was also ‘not unlikely’ to establish the breach of 

duty of the carrier. The failure of adequate ventilation can be termed as a direct consequence 

of the actions of the carrier that led to spoilage of goods, as elucidated in the second limb of 

the Hadley v Baxendale test of remoteness.144 Owing to the total loss of 70 pallets, the 

amount claimed as per Cl.7.1 of the T&C’s is USD 927,954.00 plus landing costs. 

(D) Wines 

58. For a damage to be foreseeable, it must be ordinarily perceivable as an outcome of the 

undertaken actions.145 Alternatively, the party at fault must have some special knowledge 

because of which the consequences become foreseeable.146 In order to determine 

foreseeability one has to look at the scope of protection offered by the contract.147 Scope of 

protection is marked by reasonable contemplation of the parties at the time of entering into 

the contract.148 In the The Achilleas,149 reasonable contemplation was determined by 

interpreting the whole contract against the commercial background. In the instant case, 

Owners were bound under the drydocking clause to provide prior notice to the charterers.134 

Owners could reasonably foresee the implications of breach on charterers. Thus, Owners are 

liable to compensate charterers for all conceivable damages including lost charter and hire 

payment. 

(E) Freight 

(i)The B/L provides for freight to be payable at destination 

                                                 

144 Hadley v Baxendale [1854] EWHC J70. 
145 Hadley v. Baxendale [1854] EWHC J70.  
146 Hadley v. Baxendale [1854] EWHC J70.  
147 Monarch S.S. Co v. Karlshamns Oljefabriker [1949] AC 196. 
148 Monarch S.S. Co v. Karlshamns Oljefabriker [1949] AC 196. 
149 Transfield Shipping Inc. v Mercator Shipping Inc. (The Achilleas) [2008] UKHL 48. 
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59. Cl 16.2 of the Agreement, on which the Respondent relies, provides that the freight is earned 

upon receipt by the carrier. However full freight can only be deemed earned once it is 

ascertained and since the freight invoice was issued after the goods were received by the 

carrier, the clause would be meaningless and the freight would not be deemed earned since at 

that point the freight amount was not ascertained. Further it does not provide for when the 

freight is payable and hence would be determined as stated on the obverse side of the B/Ls 

that the freight is to be paid at destination150, this is further evidenced by the term ‘freight 

collect’ printed on the B/L151. Within the meaning of Cl 16.4, freight items would not include 

the terms of payment of freight since the former part of the clause does not provide for the 

same. Hence the B/Ls would prevail and it should be found that the freight was payable at 

destination.  

(ii) The Respondents are not entitled to freight.  

60. In the instant case - (a) the tulips have sprouted to the extent that they are no longer useful152 

and cannot be termed tulips for the purpose of the sale contract and hence have lost their 

commercial identity; (b) For the consignment of Pharma, the contents of the container 

MWAS6800328 have been declared at total loss153; (c) The Champagne bottles and magnums 

in all 7 containers are moulded and smashed with the product leaking through the case and 

pallets making it unfit for human consumption154 and hence total loss is declared; (d) The 

content of the container PWTO593804 has been lost due to the leak making it unfit for 

human consumption155, thereby destroying its commercial identity.  

                                                 

150 Consolidated Moot Scenario, p 35-38. 
151 Richard Aikens and others, Bills of Lading (Routledge 2016) p 12.35. 
152 C. Stuffe & Co. Survey Report dated 20 July 2021, para 4. 
153 C. Stuffe & Co. Survey Report dated 27 July 2021, para 6. 
154 C. Stuffe & Co. Survey Report dated 21 July 2021, para 3. 
155 C. Stuffe & Co. Survey Report dated 15 July 2021, para 3. 



  Memorandum for Claimant  Team 09 

27 

 

61. The owner is entitled to freight payable on “right and true delivery” even though the goods 

are delivered damaged, so long as the damage has not destroyed their identity,156 

62. In Asfar & Co v Blundell,157 no freight was held payable where the goods that had arrived 

were so badly damaged that “the nature of the thing has been altered”. Dates had sunk in the 

Thames, but were raised and delivered. Though they still retained the appearance of dates, 

and although they were of considerable value for the purpose of distillation into spirit, they 

were so impregnated with sewage and in such a condition of fermentation as to be no longer 

merchantable as dates. They were “simply a mass of pulpy matter impregnated with sewage 

and in a state of fermentation”,158 and were no longer fit for human consumption. The Court 

of Appeal held that no freight was payable. 

63. Applying the above tests to the instant case and for the reasons established in (a),(b),(c) and 

(d); it should be found that the Respondent is not entitled to freight.  

(F) Costs 

64. Section 61 of the Arbitration Act gives the discretion to the arbitral tribunal to award on the 

cost of arbitration159 The tribunal is expected to exercise its discretion judiciously.160 The 

UNCITRAL Rules provide that the ‘costs of the arbitration shall in principle be borne by the 

unsuccessful party or parties’161 The ‘costs should follow the event’ rule is followed under 

the Arbitration Act, 1996, under which the unsuccessful party pays the successful party’s 

                                                 

156 Julian Cooke and others, Voyage Charters (4th edn, Lloyd’s of London Press Ltd 2014). 
157 Asfar & Co v Blundell [1896] 1 QB 123. 
158 Ibid [1896] 1 QB 123, 127 (Lord Esher MR). 
159 Arbitration Act 1996, s 61. 
160 Lewis v. Haverfordwest Rural District Council [1953] 1 WLR 1486.  
161 UNCITRAL Rules, art 42(1). 
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costs.162 This rule should also be followed in the instant case. Moreover, actual costs must be 

awarded rather than just nominal costs.163 

65. It is submitted that the circumstances and conduct of the parties must be taken into account 

while deciding the costs.164 The Respondent decided to claim the sum only after the Claimant 

decided to go for arbitration. It was only pursued to delay the proceedings of the tribunal, and 

force the Claimant to arrive at an unjust settlement. Misconceived claims against a party are 

not only to be rejected but the party initiating such claims has to be burdened with the 

costs.165  

PART IV: SUBMISSIONS ON COUNTERCLAIM 

The Claimant is not liable to pay the Respondent in respect of the counterclaims for (A) 

Melbourne Fire Brigade (MFB) services. Further (B) The Respondent has no right to 

equitable set-off.  

(A) The Claimant is not liable for the AUD 105,925.00 claimed for Melbourne Fire 

Brigade (MFB) services 

66. The Respondent cannot claim for damages which they could’ve avoided using reasonable 

steps.166 The Respondent alleged that the substance leaking from the Container PWTO 

593804 was unknown167 and thereby the Melbourne Terminal reported it to the MFB about a 

potential hazardous substance leak.168 The Respondent knew about the nature of goods of it 

being a ‘non-hazardous substance’ since the same is evidently stated in the B/L QSHIP18479. 

                                                 

162 Finizo and Galvin, op. cit. at 115. 
163 Oriental Insurance Co. Ltd. v. Amira Foods Ltd. [2010] (4) RAJ 499 (Del). 

164
 Andrew v Grove [1902] 1 KB 625. 

165 All India Radio v Unibros (2010) 6 RAJ 217. 
166 Thomas Carver, Carver on Charterparties (2nd edn, Sweet & Maxwell 2020); Golden Strait Corporation v 

Nippon Yusen Kubishika Kaisha [2007] UKHL 122 AC. 
167 Defence and Cross-claim, para 21, Consolidated Moot Scenario p 10. 
168 Defence and Cross-claim, para 22, Procedural Order No. 2, point 15.3.  
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Further, the identification of the contents of the container could be met out at the first 

instance with the help of the Packing List, which indicates the same. Customarily, flexi tanks 

are not used for hazardous substances.169 Thus, the Respondent failed to provide adequate 

information to the Melbourne Terminal Port and had they provided this information, they 

wouldn't have incurred the cost of MFB’s services in the first place.170  

(B) The Respondent has no right to equitable set-off 

67. Set-off is the deduction from the amount of freight owed for damage to cargo, or for short 

delivery.171 There is no right to equitable set-off under the contract. Cl 16.5 of the contract 

states that ‘All freight should be paid without any set off, counterclaim, deductions or stay of 

execution at latest before delivery of the goods.’ Hence, even if the Respondent is held liable 

for the damage, the amount of the damage cannot be set off against freight. 

  

                                                 

169 Code of Practice for Packing of Cargo Transport Units (CTU Code). 
170 Quinn v Burch Bros (Builders) Ltd [1966] 2 QB 370. 
171 Aries v Total Transport [1977] 1 Lloyd’s Rep 334, 339 (Simon LJ). 
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V. PRAYER 

For the reasons set out above, the Claimant seeks the following orders and declarations: 

1. A declaration that the arbitral tribunal has jurisdiction in respect of Dispute. 

2. A declaration that Respondent violated its obligations by failing to properly carry 

cargo. 

3. A compensation for the damages as a result of breach of contract suffered currently 

estimated in following currencies as- 

- GBP 712,960.00 

- EUR 796,258.97 

- USD 1,442,454.00 

4. An order that the Respondent pay all costs of the arbitration, including Claimant’s 

representatives’ costs and expenses. 

5. An order that the Respondent pay interest on the amounts which Respondent is 

ordered to compensate Claimant at such rates and for such periods to be determined 

by the arbitral tribunal. 

 

 


