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I. ABBREVIATIONS 

ABBREVIATION TERM 

Arbitration Act English Arbitration Act 1996 

AUS Australia 

B/L Bill of Lading 

Champagne Clicquot Champagne  

Consolidated Moot Scenario International Maritime Law Arbitration Moot 2022 

HVR Hague Visby Rules 

MFB Melbourne Fire Brigade 

PACCC Paris Arbitration Centre for Cargo Claims 

Pharmas ClapHeat muscular and anti-inflammatory treatment 

products  

The cargo Each of the Tulips, Pharmas, Champagne and Wines 

The Claimant/ The Plaintiff/ The Consignee/ The 

Merchant/ The Freight Forwarder/ The Agent 

Nextport Forwarders International Pty Ltd 

The Respondent/ The Defendant/ The Carrier/ The 

Shipowner 

Q Shipping Ltd 

The Master M.V. Vespucci’s Master 

The Vessel M.V. Vespucci 

Tulips 5,600 trays of tulip bulbs  
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Wine 7 x 20’ Flexitank Containers filled with 5 varieties of 

Bulk Wines  
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II. LIST OF AUTHORITIES 

A. Articles and Books 

à Blackaby, N et al., International Arbitration (6th Edition, ICMA 2015) 

à Cooke, J et al., “Charterers’ obligation to provide the cargo”, Chapter 7 in Voyage Charters 

(4th Edition, 2014) 

à Debattista, C “Cargo claims and bills of lading”, Chapter 5, edited by Baatz,Y et al., in 

“Maritime Law” (3rd Edition, 2014) 

à Margetson, NJ “The system of liability of articles III and IV of the Hague (Visby) Rules (2008) 

à Mathew Lew QC, J et al., Comparative International Commercial Arbitration (Springer 2001) 

à Tetley, W, Marine Cargo Claims (4th Edition, Carswell 2008) 

B. Case Law 

a. England and Wales 

à Albacora S.R.L. v Westcott & Laurance Line, Ltd. [1966] 2 Lloyd’s Rep 53 

à Asfar & Co. Ltd v Blundell [1896] 1 QB 123 

à Blue-Sky Solutions Ltd v Be Caring Ltd [2021] EWHC 2619 (Comm) 

à Butler Machine Tool v Ex-Cell-O Corporation [1979] 1 WLR 401 (CA) 

à Dakin v Oxley [1864] 15 C.B.(N.S.) 646 

à Fiona Trust & Holding Corporation v Yuri Privalov [2007] EWCA Civ 20 

à Hilditch Pty Ltd v Dorval Kaiun KK (No 2) [2007] FCA 2014 

à Maxine Footwear Co. Ltd v. Canadian Government Merchant Marine Ltd (The 

Maurienne) [1959] 2 Lloyd’s Rep 105 

à Mc Fadden v Blue Star Line (1905) 1 KB 697 

à Mount Isa Mines Ltd v The Ship 'Thor Commander' [2018] Lloyd's Rep. Plus 94 

à Pyrene Co Ltd v Scindia Steam Navigation Co Ltd [1954] 1 Lloyd’s Rep 321 

à The Muncaster Castle [1961] 1 Lloyd’s Rep 57 

à Thornton v Shoe Lane Parking Limited [1971] 2 QB 163 
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b. United States 

à A.R. Lantz Co., Inc v United Trans Caribbean, 8:04-cv-1044-T-24MSS (M.D. Fla. Jul. 

25, 2005) 

à Granite State Ins. Co v. M/V La Pampa 1987 AMC 1189 

à Insurance Co. of N. America v. M/V Frio Brazil, 729 F. Supp. 826 (M.D. Fla. 1990) 

à Royal Ins. Co. of America v S/S Robert E. Lee 756 F.Supp. 757 

à Schnell & Co. v. S.S. Vallescura, 293 U.S. 296. 

à Transatlantic Marine Claims Agency, Inc v S.S. Zyrarda 137 F.3d 94 (2d Cir. 1998) 

à Warnes SA v Harvic International Ltd, 3 December 1993, summarised in [1994] 

ADRLJ 65 

 

c. Australia 

à Shipping Corp of India Ltd v Gamlen Chemical Co (A/Asia) Pty Ltd [1980] 147 CLR 

142 

C. Legislation 

à English Arbitration Act 1996 

à New York Convention on the Recognition and Enforcement of Awards 

à London Maritime Arbitrators Association 2021 Terms 

à Maritime Arbitration Rules of the New York Society of Maritime Arbitrators 
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III. TIMELINE OF EVENTS 

 

 

 

IV. STATEMENT OF FACTS 

 

1. Claimant is NEXTPORT FORWARDERS INTERNATIONAL PTY LTD and Respondent is Q 

SHIPPING LTD, both Australian companies. 

2. The Vessel’s journey was supposed to depart from Felixstowe (UK) on 15 March 2021 to arrive at 

Melbourne (AUS) on 27 April 2021. 

3. Four European companies reached Claimant in search of a proper carrier to transport their products, to 

Melbourne (AUS): (1) Chin Up Tulips, (2) Vaxoff, (3) Merve SA and (4) Corleone. 

4. Those four companies were the Shippers. The Claimant was at all material times the Consignee and 

Merchant for the purposes of each Bill of Lading. Each Shipper has its own customer, understood as 

receiver of the goods in Australia.  
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5. On 15, 20, 22, 24 March 2021 by Bill of Lading numbered QSHIP16380, QSHIP77245, QSHIP68735 and 

QSHIP18479 issued by or on behalf of the RESPONDENT, 5,600 tulips, various items of pharma, 7,700 

cases of champagne and 7 x 20’ Flexitank Containers filled with 5 varieties of bulk wines were separately 

shipped on board the Vessel for its carriage and delivery to Melbourne (AUS).  

6. Each of the cargo were in good order and condition for carriage and delivery upon their shipping.  

7. On 4 April 2021, during the voyage across the Suez Canal, Egypt, the Vessel remained at its entry for 

approximately 70 days, eventually passed through on 14 June 2021. Afterwards, the Vessel continued its 

voyage to Melbourne (AUS).  

8. The Vessel, under the binding obligations amongst the parties to the contract in the bill of lading, was 

estimated to be in Melbourne on 27 April 2021. Because of the delays on board, the vessel finally arrived 

and discharged the cargo on 7 July 2021 at the Melbourne Harbor. Upon arrival, due to the Respondent 

failing to comply with its duties, the cargo was all damaged at the discharge. 

9. The first damage relates to the container PWTO59384 carrying the wine. When attempting to discharge 

the content of the container, a large amount of product leaked, which required the assistance of the MFB. 

The expert’s report revealed that the container was ultimately punctured due to the way it was fitted on 

board, being exacerbated the loss off wine because of an impact to it during the voyage. The claimant 

failed its duty to load and stow the container properly and carefully. Godfather -the customer of the 

shipper- claims for loss of wine as damages in the amount of EUR 17,392.62 .  

10. Due to Respondent’s breach of its obligation to make the holds – in which the tulips were carried – and 

all other parts of the vessel fit and safe for the cargo reception, carriage and preservation, three varieties 

of bulbs were damaged. As the inspection survey carried out by C. Stuffe & Co shows, some of the bulbs 

had already been severely sprouted, missing their planting opportunity and being incapable for cultivation 

next spring. The experts attributed the sprouting to the inadequate temperatures inside the vessel and the 

lapsed time between the delayed shipment and eventually cultivating the bulbs. The total quantity of 

damaged bulbs was around 2800 trays, not locating 1200 trays stipulated in the bill of lading. The total 

claim from Bootiful for the damaged bulbs is GPB 712,960 plus freight and landing costs.  
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11. Regarding Pharma delivered to Vaxon Pharma Pty Ltd on 11 July 2021, the container MWAS6800328 

had arrived at a higher temperature than the set temperature, with subsequent heat stress to the products. 

The survey carried out at Vaxon’s warehouse, found that the product had been frozen and progressively 

defrosted due to a fluctuation in temperature. This again shows the respondent’s inability to store, carry 

and care for the cargo properly and carefully. Vaxon Pharma Pty Ltd. claims a total damage of EUR 

778,866.35. 

12. With regard to the champagne delivered to Merve AU on 12 July 2021, the contents of all seven containers 

were found to have suffered mould damage and heat stress resulted from atmospheric changes within the 

containers during transit. C. Stuffe & Co. concluded that the damage is a result of the Respondent’s 

inability to properly man, equip and supply the ship during voyage and the failure to make the holds of the 

vessel fit and safe for its reception. The total loss claimed by Merve AU is USD 927,954.00 plus landing 

costs.  

13. The Claimant has suffered losses by the sum of EUR 2,471,836.05 plus freight and landing costs and the 

sum of USD 514,500. The total claim is USD 3,155,489.78. 

14. Further, the costs of the assistance of the MFB should also be borne by the Respondent (AUD 105,925.00).  

 

V. SUBMISSIONS 

PART ONE: PROCEDURAL MATTERS 

1. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

A. The arbitral tribunal has competence to decide on its own competence 

15. It is well established that arbitrators have the competence to rule on their own jurisdiction according to the 

Kompetenz-Kompetenz Principle and decide, among others, about the validity of the arbitration 

agreement. 1  The Claimant therefore argues that the arbitral tribunal has the power to rule on their 

jurisdiction in this case. 

 
1 English Arbitration Act 1996, Section 30; Nigel Blackaby, Constantine Partasides, Alan Redfern, Martin Hunter, Redfern and 
Hunter on International Arbitration (6th Edition, ICMA 2015), para 5.105-5.108. 
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B. The parties validly agreed to submit their disputes to arbitration and the tribunal has 

jurisdiction to hear the case 

16. Clause 26 of the B/L signed by the parties establishes the creation of an arbitral tribunal composed of three 

arbitrators with its seat in London. The arbitration shall be in English.2 This shows the clear intention of 

the parties to submit the disputes regarding to the B/Ls to arbitration. 

17. Due to the restrictions imposed by COVID-19 and out of convenience, the parties have decided to change 

the place of arbitration to Singapore.3 

18. Section 5.1 of the English Arbitration Act provides that arbitration agreements need to be constituted in 

writing. Further, section 5.3 of the same act states that where parties agree otherwise than in writing by 

reference to terms which are in writing, they make an agreement in writing. 

19. Thus, even if there is no written record of the parties agreeing to change the seat of arbitration, it is a 

reference to the terms of Clause 26 B/L which is in writing. In that case, the change of seat is considered 

to be in writing pursuant to the Arbitration Act. 

20. Further, the parties’ lawyers have reported that the arbitrators have been appointed without any further 

issue.4 

21. Therefore, the arbitral agreement is valid, and the tribunal has been validly constituted. 

22. Clause 26 of the B/L, which is to be found in version 3.8 of the B/L submits any other cases besides the 

shipments to or from the United States to the arbitral tribunal with seat in London (now Singapore). 

23. Therefore, the arbitral tribunal has jurisdiction to hear the case regarding all B/Ls. 

C. The arbitral tribunal also has jurisdiction to hear the claim on the champagne 

24. The Respondent argues that the B/L QSHIP68735 for the champagne, which includes version 3.7 of the 

terms of the B/L, cannot be incorporated into this arbitration as it refers to the PACCC to resolve the 

dispute. 

 
2 Consolidated Moot Scenario, p.64. 
3 Clarification nº17. 
4 Consolidated Moot Scenario, p.2. 
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25. The B/L QSHIP68735 dates 22nd March 2021 and it is a proven fact that the parties were in contact via 

email at that point in time. The change of the terms in the B/L was also announced in the Respondent’s 

website.5 

26. The Claimant denies the applicability of version 3.7 of the terms to B/L QSHIP68735 and argues that this 

B/L should also be incorporated into this arbitration procedure, along with the rest of claims for the cargo. 

27. The first reason supporting this claim is that the Respondent has failed to specify that the B/L QSHIP68735 

was subjected to different rules or a different version of the B/L. Nowhere in the B/L there is an explicit 

submission to version 3.7. As such, the Claimant had no other choice than to base the terms applicable to 

all B/Ls on the terms in the Respondent’s website, which, at the time of the conclusion of B/L 

QSHIP68735, were version 3.8. 

28. If the Respondent wanted to apply a different version to B/L QSHIP68735, it should have said so 

explicitly. As Lord Hoffman held in Fiona Trust & Holding Corporation v Privalov “A construction of 

an arbitration clause should start from the assumption that the parties, as rational businessmen, are likely 

to have intended any dispute arising out of their relationship to be decided by the same tribunal. The 

clause should be construed in accordance with this presumption unless the language makes it clear that 

certain questions were intended to be excluded from the arbitrator’s jurisdiction”.6  

29. The Respondent failed to include such a clause, so that the champagne, according to version 3.7 of the 

terms of the B/L, cannot be incorporated in this arbitration procedure.  

30. Further, it also needs to be considered that the discussion over which one of the versions of the terms 

prevails is a case of Battle of the Forms. Under English law, the application of the last shot rule is applied, 

by which it is understood that the last acceptance made is the one that is valid.7 When referring to the 

incorporation of standard terms, the interested party should give notice of particularly onerous terms.8 

31. Under these circumstances, subjecting only one B/L to a different seat of arbitration seems particularly 

onerous as it implies that the parties should conduct two separate proceedings if they wish to lodge a claim 

against the other party. As argued, the Respondent did not give notice at any point that version 3.7 should 

 
5 Clarification nº5. 
6 Fiona Trust & Holding Corporation v Yuri Privalov [2007] EWCA Civ 20. 
7 Butler Machine Tool v Ex-Cell-O Corporation [1979] 1 WLR 401 (CA). 
8 Thornton v Shoe Lane Parking Limited [1971] 2 QB 163; Blue-Sky Solutions Ltd v Be Caring Ltd [2021] EWHC 2619 (Comm). 
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apply only to the champagne. Accordingly, the last version of the terms of the B/L published on the 

Respondent’s website, which is version 3.8, should be the one applied to all B/Ls issued by the Respondent 

in absence of further specifications. 

32. Even if this is not found to be applicable by the tribunal, the arbitration clause contained in version 3.7 is 

inoperative at this point as the PACCC is closed because of COVID-19.  

33. There is a general trend in arbitration to give effect to arbitration clauses wherever possible.9 In cases 

where the arbitration clause becomes inoperative, the arbitrators should try to offer an interpretation of the 

clause that is as close to the intention of the parties as possible so as to give effect to said clause. Only in 

cases where this is impossible can the arbitral proceedings be terminated.10  

34. In this case, when looking at the terms contained in all the other B/Ls issued by the Respondent, as well 

as their terms as updated from their website, the tribunal could give effect to the inoperative arbitration 

clause of version 3.7 by incorporating B/L QSHIP68735 into this arbitration. This would not only render 

the arbitration clause operative, but it is also more convenient for both parties as it avoids them to start 

two separate proceedings regarding the same issue. 

35. The risk of not incorporating B/L QSHIP68735 into this arbitration would involve conducting two separate 

arbitral proceedings rendering two separate awards which could be contradictory. Moreover, this involves 

the risk of not being able to enforce said awards pursuant to article V of the New York Convention. If this 

is the case, then the entire arbitral proceedings would have been in vain, which is a waste of the parties’ 

time and resources. If the award is unenforceable, it also contravenes the parties’ initial intention of 

submitting the matter to arbitration. 

36. It follows that incorporating the controversial B/L into this arbitration is advantageous for reasons of 

procedural economy. If the parties focus their time and resources into one single arbitration it is more 

likely that the award rendered satisfies their true will. On the other hand, if B/L QSHIP68735 is separated 

from this procedure, the parties will spend double their time and resources on arbitral proceedings. 

 
9 Warnes SA v Harvic International Ltd, 3 December 1993, summarised in [1994] ADRLJ 65; Nigel Blackaby, Constantine 
Partasides, Alan Redfern, Martin Hunter, Redfern and Hunter on International Arbitration (6th Edition, ICMA 2015), para 2.66. 
10 Nigel Blackaby, Constantine Partasides, Alan Redfern, Martin Hunter, Redfern and Hunter on International Arbitration (6th 
Edition, ICMA 2015), para 2.202; Julian David Mathew Lew QC, Loukas A. Mistelis, Stefan Kröll, Comparative International 
Commercial Arbitration (Springer 2001), para 7.8. 
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37. The argument of procedural economy is also supported by other legal texts used in maritime arbitrations. 

For instance, Rule 17.b of the terms of the London Maritime Arbitrators Association allows arbitrators to 

hear concurrently arbitrations raising common issues for reasons of efficiency. Section 2 of the Maritime 

Arbitration Rules of the New York Society of Maritime Arbitrators includes a similar rule.  

38. Conclusively, it is more effective to incorporate B/L QSHIP68735 into this arbitration. 

39. Based on the above, the arbitral tribunal has jurisdiction over the dispute for all B/Ls. 

2. THE LAW APPLICABLE TO THE ARBITRATION SHOULD BE THE ENGLISH 

ARBITRATION ACT (1996) 

40. Clause 26 of the arbitration agreement signed by the parties stipulates the application of the UNCITRAL 

Arbitration Rules and the English Arbitration Act (1996).  

41. When the arbitration seat was consensually moved to Singapore, the parties did not change the applicable 

law to the arbitration proceedings. Therefore, it should remain as settled in the arbitration agreement. 

3. THE LAW APPLICABLE TO THE MERITS SHOULD BE THE HAGUE VISBY RULES 

42. Article 5 of the terms of the B/L as signed by the parties refer to articles 1 to 8 of the Hague Rules to 

regulate the responsibility of the carrier.11 

43. However, both of the parties in their corresponding notice of arbitration refer to the Hague Visby Rules as 

applicable law to the merits of the dispute. Whereas the Claimant refers to these rules mainly in relation 

to the Carrier’s obligations, the Respondent does not deny the applicability of said rules in his defence and 

cross claims.12 Furthermore, the Respondent refers to the Hague Visby Rules when arguing that he is 

entitled to a limitation in liability.13 

44. Therefore, it is clear that the intention of the parties is to apply the Hague Visby Rules. 

45. Based on article X subparagraphs a) and b) of the HVR, these are applicable as the B/Ls are issued in 

Contracting States. Furthermore, the port of departure is also a Contracting State. It follows that the 

application of these rules is mandatory. 

46. Conclusively, the law applicable to the dispute should be the Hague Visby Rules. 

 
11 Consolidated Moot Scenario, p.54. 
12 Consolidated Moot Scenario, p.4; pp.7-10. 
13 Consolidated Moot Scenario, p.8. 
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PART TWO: MERITS 

1. THE CLAIMANT IS ENTITLED TO FILE THIS CLAIM 

47. NEXPORT FORWARDERS is entitled to exercise its claim against the Carrier as Consignee within the 

B/L QSHIP16380, QSHIP18479, QSH P68735.  As the Consignee in the B/L, it is considered the lawful 

holder of a bill of lading and, consequently, entitled to the right of suit against the Carrier.14   

48. The Claimant is entitled to claim the damages under the B/L QSHIP 77245. Although the Claimant appears 

as the notify party instead of the Consignee within the B/L QSHIP 77245, an underlying contract already 

existed between both parties. Thus, the Claimant is entitled to sue or claim against the Carrier because the 

Respondent is claiming the payment of the freight of this B/L in its defense and cross claim. In the same 

way, the Claimant still has the B/L in its possession, and in any case, there is a ‘Merchant clause’ inside 

the voyage contract which establishes that: “Merchant” includes the Shipper, Holder, Consignee, Receiver 

of the Goods, any Person owning or entitled to the possession of the Goods or of this bill of lading and 

anyone acting on behalf of such Person”. Tax invoice is attached between Q SHIPPING and Nextport 

Forwarders International Pty Ltd and the Respondent is mentioned within the B/L QSHIP77245, therefore 

consent exists between the parties based on the principle of party autonomy so as to carry out the voyage.15   

49. Whether the Carrier alleged that the reason of the damages is due to an improper cargo in a weak estate 

provided by the Shipper, there is no obligation to accept the cargo. A Carrier is not obliged to accept the 

cargo if he cannot give it proper stowage and care during the voyage. Rather, he should have refused the 

cargo, or he should have advised the Shipper that he cannot provide proper stowage and care in order to 

obtain the consent of the Shipper to carry the goods under special terms and conditions. In The Ensley City 

it was declared that: “there is no obligation on a vessel, to accept a cargo. Indeed, it should not be accepted 

unless it can be given the type of stowage that its character requires and the placing of conditions in a B/L 

does not relieve the vessel of the obligation to take appropriate care of the cargo”.16 Even if the Carrier 

decides not to accept the cargo, he should have entered into a dialogue with the Shippers with a view to 

persuading them to accept the ship’s figures, so far as is possible and practicable through inviting them to 

 
14 Charles Debattista, Cargo claims and bills of lading, Chapter 5, edited by Yvonne Baatz et al., in Maritime Law, 2014, Third 
Edition, pp.180-186; Consolidated Moot Scenario, pp. 35-37. 
15 Consolidated Moot Scenario, p.38, p. 52, p. 97. 
16 William Tetley, Properly Carry, Keep and Care for Cargo- art. 3(2) of the Hague/Visby Rules, p.9. 
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appoint a surveyor to attend a further ship draft survey or, even, appoint an independent surveyor to assess 

the loaded quantity of the cargo pre-voyage.  

2. THE RESPONDENT AND/ OR PERSONS ACTING ON THEIR BEHALF BREACHED 

THEIR OBLIGATIONS UNDER HAGUE-VISBY RULES. 

A. The Respondent had the obligation to guarantee the seaworthiness and cargoworthiness 

of the ship pursuant to article III HVR and the terms of the B/L 

50. The Respondent had the duty to exercise due diligence before and at the beginning of the voyage to (a) 

Make the ship seaworthy; (b) Properly man, equip and supply the ship; (c) Make the holds, refrigerating 

and cool chambers, and all other parts of the ship in which goods are carried, fit and safe for their 

reception, carriage and preservation.17 

51. The duty of seaworthiness is absolute as well as non-delegable under Common Law. It is a well-established 

principle that a carrier will not be able to escape from liability if the unseaworthiness was due to an error 

of the carrier’s master, servants, agents or independent contractors. The Carrier is liable for 

unseaworthiness caused by lack of due diligence from any agent of the carrier.18   

52. Due diligence is defined as a serious, competent, and reasonable effort on the part of the Carrier to fulfil 

the obligations referred to under Art. III.1 HVR. It is the effort which a Carrier acting with reasonable care 

would exercise, in other words, as it was defined by Tentley, “all reasonable skill and care to ensure that 

the vessel was seaworthy at the commencement of its voyage, namely, reasonably fit to encounter the 

ordinary incidents of the voyage”.19  

53. The obligation to provide a seaworthy vessel includes the Carrier’s obligation to exercise due diligence 

before and at the beginning of the voyage to make the ship seaworthy, to properly man and supply the 

ship, and to ensure the holds are fit to receive the goods according to article III.1 HVR. 

54. The test for determining seaworthiness is based on the fact that, following McFadden v Blue Star Line 

(1905), “a vessel must have that degree of fitness which an ordinary, careful and prudent owner would 

 
17 Article III.1. Hague-Visby Rules. 
18 The Muncaster Castle [1961] 1 Lloyd’s Rep 57. 
19 William Tetley, Marine Cargo Claims (4th edition), Carswell (2008) Ch. 15, pp. 4-5. 
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require his vessel to have at the commencement of their voyage, having regard to all the probable 

circumstances of it”.20   

55. The concurrence of a lack of due diligence for a seaworthiness and an excepted cause, is an overriding 

obligation, so that the carrier remains liable for the entire damage, while not being able to rely on an 

exception to escape responsibility for damage caused by non-fulfillment of article III.1. HVR.21   

56. The Respondent also had the obligation to properly and carefully load, handle, stow, carry, keep, care for, 

and discharge the goods carried according to article III.2 HVR. If the damage is caused by a violation of 

art. III.2 and an excepted cause, then the Vallescura Rule could be enforced. This rule applies when the 

carrier must bear the entire loss where it appears that the injury of cargo is due either to sea peril or 

negligent stowage, or both, and he fails to show what damage is attributable to sea peril.22 

57. Therefore, the Carrier is not able to excuse himself from liability for a breach of his duty and, any clause 

relieving the carrier from those responsibilities, is null and void.23  

58. The obligation includes the duty to exercise due care to ascertain and consider the nature and 

characteristics of the cargo, being under a continuing duty to protect the goods, including an obligation to 

inspect for deterioration which might occur because of delays or because of the inherent condition of the 

cargo. Based on case law, the word ‘properly’ means in accordance with a sound system plus an element 

of taking care of the cargo, and ‘carefully’ has a narrow meaning of merely taking care.24 

B. The Respondent acted wrongfully and in breach of the duties in paragraph above 

DUE TO RESPONDENT’S BREACH OF ITS OBLIGATIONS TO PROVIDE A 

SEAWORTHY VESSEL AND TO PROPERLY AND CAREFULLY LOAD, HANDLE, 

KEEP, STOW, CARE FOR AND CARRY THE CARGO, THE TULIPS WERE DAMAGED.  

59. Three varieties of bulbs were damaged. As the inspection survey carried out by C. Stuffe & Co shows, 

some of the bulbs had already been severely sprouted, missing their planting opportunity and being 

incapable for cultivation next spring. The experts attributed the sprouting to the inadequate temperatures 

 
20 Mc Fadden v Blue Star Line (1905) 1 KB 697. 
21 Nicholas John Margetson, The system of liability of articles III and IV of the Hague (Visby) Rules, 2018, p.80.  
22 Schnell & Co. v. S.S. Vallescura, 293 U.S. 296. 
23 Margetson (n 20) pp. 58-59. 
24 Albacora S.R.L. v. Westcott & Laurance Line. Ltd., [1966] 2 Lloyd’s Rep 53, 64. 
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inside the vessel and the lapsed time between the delayed shipment and eventually cultivating the bulbs, 

which led to the premature germination of the following bulbs: (a) 800 trays of Darwin Hybrid Bulbs; (b) 

800 trays of Fosteriana Late Harvest Bulbs; and (c) 1,200 trays of Single Bulbs; (together, Damaged 

Bulbs).  In the absence of adverse conditions during the voyage, the ship and the vessel and its holds were 

not fit to carry out the transport of the goods.25 

60. The B/L QSHIP16380 shall be prima facie evidence of the receipt by the Carrier of the goods and the 

Shipper shall be deemed to have guaranteed to the Carrier the accuracy at the time of shipment of the 

marks, number, quantity and weight, as furnished by him.26 The Shipper Chin Up Tulips Ltd packed every 

tray in acceptable packing materials, with timber packaging being used in consignments and complying 

with ISPM15, which means beforehand that the Shipper had packed every tray, establishing suggestions 

and requirements for how the tulips should be transported, based on the characteristics of the shipment 

itself. However, there was an inconsistency in terms of the weight amongst the quantities per tray described 

in the commercial invoice (18,781.00 kg/tray and the bill of lading QSHIP16380 (21,219.00 kg/tray).27  

61. In these circumstances, the B/L QSHIP16830 should prevail as a prima facie evidence of the weight per 

tray, after the carrier had failed to follow the instructions suggested by the Shipper. Therefore, the 

Respondent cannot defend itself under Article 4(5)(h) HVR exception. The Claimant, as Consignee in the 

B/L QSHIP1380, is entitled to defend its right for the total damage of the 2800 tulips which were damaged.  

62. In Mount Isa Mines Ltd v The Ship 'Thor Commander' [2018], the court upheld the Plaintiff's claims due 

to a breach of article III.1 and III.2 HVR as the ship and the cranes used by the Carrier were not properly 

equipped to carry and discharge the cargo properly, a condition that existed prior to the voyage.28 Further, 

in Transatlantic Marine Claims Agency, Inc v S.S. Zyrardaw, the Carrier was found liable for the 

deterioration of a cargo of bananas where it failed to heed the charterer’s instructions calling for the 

ventilation of the storage holds sixty hours after the closing of the compartments, in order to rid the 

compartments of high levels of carbon dioxide and ethylene, which accelerate the ripening process.29  

 
25 Consolidated Moot Scenario, pp.72-73.  
26 Art. 3.4. And 3.5. HVR. 
27 Consolidated Moot Scenario, p.35, pp. 65-68. 
28 Mount Isa Mines Ltd v The Ship 'Thor Commander' [2018] Lloyd's Rep. Plus 94. 
29Transatlantic Marine Claims Agency, Inc. v. M/V OOCL Inspiration 137 F.3d 94 (2d Cir. 1998). 
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63. The reason why the tulips sprouted prematurely was due to the lack of proper condition in the vessel even 

prior to the voyage. As it is stated in the professional survey, when transported in adequate temperatures, 

tulips sprout after 120 days, whereas in this case they sprouted after 90. Further, the survey confirms that 

the temperature problem lays not with the container.30 Therefore, the only reasonable conclusion to extract 

from the facts is that the vessel was not in an appropriate condition to transport the tulips, which 

accelerated their sprouting. 

64. Conclusively, the Carrier has not carried out due diligence to keep the holds safe and in good condition 

prior to the voyage taking place, in violation of article III.1. HVR on seaworthiness and cargo worthiness. 

65. Furthermore, the Respondent has breached its duties under article III.2 HVR by losing part of the tulip’s 

cargo. The tulips have been sent in 7 containers with 800 trays per container according to the commercial 

invoice and the B/L by the Shipper Chin Up Tulips, however, the Respondent failed to deliver the cargo, 

losing 1200 trays of tulips out of the total of 2800 damaged during the voyage, which were not received 

by the Claimant at Melbourne’s harbour.31   

66. Therefore, the loss of the 1,200 trays of tulips is a violation of article III.2 HVR, as well as a breach of the 

contract made by the Carriers. There is a fault on the part of the carrier because there is a causal relationship 

between the negligent behaviour and the damage caused. Thus, the Respondent is liable for the damage.  

67. Having proved the damages below, in terms of liability for the quantification of damages, the weight of 

the B/L QSHIP16380 (21,219 kgs/800 trays) prevails over what is stated in the commercial invoice 

(18,781 kgs/800 trays), after no objections had been raised about the weight of each tray between the 

Carrier and the Shipper before loading.  

68. According to the packing declaration, the tulips had been packed in acceptable packaging materials with 

timber bamboo packaging used in consignments and treated and marked in compliance with ISPM 15.32 

Therefore, the Carrier cannot rely on clauses 11 and clause 12 of the carriage’s contract in order to exempt 

himself from their liabilities.33  

 
30 Consolidated Moot Scenario, p.73. 
31 Consolidated Moot Scenario, p.73. 
32 Consolidated Moot Scenario, p.67. 
33 Consolidated Moot Scenario, pp.57-58. 
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69. The Claimant as Consignee in the B/L QSHIP1380, is entitled to defend its right for the total damage of 

the 2800 tulips which were damaged. 

70. Based on the survey made by C. Stuffe & Co, the total claim for the damaged bulbs is GPB 712,960 plus 

freight and landing costs.34 

THE RESPONDENT FAILED TO PROPERLY LOAD, CARRY AND CARE OF THE 

CARGO, FAILED TO MAKE THE SHIP SEAWORTHY AND FAILED IN ITS 

CARGOWORTHINESS’ DUTY AND, DUE TO ITS BREACH, THE PHARMAS 

SUFFERED DAMAGES.  

71. The container MWAS6800328 from B/L QSHIP77245, had arrived at a higher temperature than the set 

temperature, with subsequent heat stress to the products. The survey carried out at Vaxon’s warehouse, 

found that the product had been frozen and progressively defrosted due to a fluctuation in temperature of 

approximately 58 hours between 6 and 8 April 202, reaching an ambient temperature of -24ºC.35  

72. Although the Shipper Vaxoff set up at an adequate temperature of +4ºC to the seven refrigerated containers 

before departure, the Respondent failed to provide the ship with the adequate temperature within the 

vessel, this leading to freezing and subsequent defrosting of the product during the voyage.36   

73. The Respondent cannot rely on clause 11.d), 12.2a) or 12.4. of the voyage’s contract because the Shipper 

set up prior to the voyage an adequate temperature of +4ºC to the seven containers and, then, the Carrier 

did not take care of the cargo and its temperature, failing to perform its duty under article III.1 HVR and 

III.2.HVR.37  

74. The Shipper undertook not to tender for carriage any goods which required refrigeration, ventilation or 

any other specialised attention without giving written notice of their nature and the required temperature 

or other setting of the thermostatic, ventilation or other special controls.  

75. Further, these three clauses are contrary to the article III.8. HVR, which is an overriding and mandatory 

rule. Consequently, these three clauses agreed by the parties should be void and null because they are 

relieving the Carrier from liability for loss or damage to, or in connection with, goods arising from 

 
34 Consolidated Moot Scenario, p.35; p.73. 
35 Consolidated Moot Scenario, p.38, pp. 99-101. 
36 Consolidated Moot Scenario, p.38, pp. 99-101. 
37 Consolidated Moot Scenario, pp. 57-58. 
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negligence, fault, or failure in the duties and obligations or lessening such liability otherwise than as 

provided in HVR. 

76. Thus, the Respondent failed in its diligence to properly and carefully load, handle, stow, carry, keep, care 

for the goods carried in accordance with the provisions of article III.2 HVR. In Insurance Co. of N. 

America v. M/V Frio Brazil, the Carrier failed to maintain the reefer unit containing pallets of orange juice 

concentrate at the required cool temperature and stowed it beside drums of warmer concentrate, resulting 

in a heat transfer between the drums and the pallets. The resulting deterioration of the orange juice 

concentrate rendered the Carrier liable.38  

77. Although the Shipper Vaxoff Pharma GmbH had arranged for the Pharmas to be packaged in seven 40’ 

Refrigerated Containers, it is the responsibility of the Carrier during the voyage to keep a proper ambient 

temperature in the container of the vessel in view of the ambient temperature fluctuation. It seems odd and 

strange that, if the containers were checked twice a day during the voyage according to the clarifications, 

the Carrier failed to take care of the goods in the container. In the same way, the Master did not follow the 

instructions provided by the Shipper. As the responsibility of article III.2 HVR is non-delegable, the 

actions of the Servants and the Master do not exempt the Carrier from liability.  

78. The Respondent is liable for the total damage to the container MWAS6800328 because of its lack of 

properly and carefully keeping, handling and taking care for the cargo during the voyage.39 

79. The Claimant is entitled to claim for the total damage of EUR 778,866.35.40  

80. Furthermore, the pallets received were higher than the pallets ordered in the commercial invoice (140 

received instead of the 120 pallets previously ordered). Under article III.4 HVR, “Such a bill of lading 

shall be prima facie evidence of the receipt by the carrier of the goods as therein described in 

accordance with paragraph 3 (a), (b) and (c). However, proof to the contrary shall not be admissible 

when the bill of lading has been transferred to a third party acting in good faith”. Therefore, this 

quantity should prevail for claiming.  

 

 
38 Insurance Co. of N. America v. M/V Frio Brazil, 729 F. Supp. 826 (M.D. Fla. 1990). 
39 Article III.2. Hague-Visby Rules. 
40  Consolidated Moot Scenario, p.101. Commercial value calculated from the commercial invoice notes in accordance with 
Stuffe&Co’s survey.  
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THE RESPONDENT FAILED TO PROPERLY MAN, EQUIP AND SUPPLY THE SHIP 

AND TO MAKE THE HOLDS AND ALL OTHER PARTS OF THE VESSEL IN WHICH 

THE CHAMPAGNE WAS CARRIED FIT AND SAFE FOR ITS RECEPTION.  

81. The content of all seven containers were found to have suffered mould damage and heat stress resulting 

from atmospheric changes. The champagne was transported with damp and/or wet pallet timbers resulting 

in a build-up of moisture in the container; shrink wrapping around each of the cases, leading to the 

retention of heat in the product; and taping and paint over the container’s vents, preventing proper air flow 

throughout the container.41 

82. The Shipper has made a reasonable inspection at or prior to the time the cargo was loaded within the 

container, not identifying the incorrect setting ventilation inside the container, hence the Shipper met its 

obligations to advise the carrier of any special requirements of the cargo.42  

83. Although the temperature was correctly adapted by the Shipper Corleone, the Respondent has not 

previously checked the container and shipped the champagne in a non-refrigerated container, uncommonly 

used in these kinds of products. The Carrier, supposedly an expert in this kind of voyage, should have 

properly equipped the container and should have made sure that the hold and containers were suitable for 

such fragile products as champagne, on top of that, all container vents were shown to be taped and painted 

over, causing a build-up of humidity and moisture inside the container. In A.R. Lantz Co., Inc v United 

Trans Caribbean, the Shipowner had failed to maintain the ship’s refrigeration equipment in proper 

condition, making the vessel unseaworthy. In this case, the carrier took charge of the cargo, decided to 

commence the voyage in question and did not tranship the cargo as suggested.43 

84. The Carrier cannot rely on clause 11, 12.2b of the carriage as the unsuitability or defective condition have 

not been apparent upon reasonable inspection made by the Shipper. Likewise, as it was mentioned in 1.2. 

in relation to the pharma, this clause is contrary to the mandatory article III.1.8 in HVR and should be 

considered null, void and should have no effect.44  

 
41 Consolidated Moot Scenario, pp.91-92. 
42 Following clause 11.2. and 11.4 from the requirements of version 8 Consolidated Moot Scenario, p. 57. 
43 A.R. Lantz Co., Inc v United Trans Caribbean, 8:04-cv-1044-T-24MSS (M.D. Fla. Jul. 25, 2005). 
44 Consolidated Moot Scenario, pp.57-58; Article III.1.8 HVR. 
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85. The Carrier, which is the provider of the containers, as it was stated in the clarifications, knew in advance 

that the containers were painted over and taped, and it should have taken or incurred some measure to help 

remedy the defect in accordance with clause 13 of the voyage contract.  

86. The Respondent failed in its due diligence to properly man, equip and supply the ship as well as to make 

the holds in which goods are carried fit and safe for their reception and to secure the vessel properly 

considering the possible atmospheric changes of the voyage according to articles III.1. 

87. The Carrier should have foreseen the resulting problems before the vessel had already set sail and should 

have provided an adequate container to the cargo. It is worth mentioning that containers were taped and 

painted over by the carrier’s lack of due diligence. As it was stated in Granite State Ins. Co. v. M/V La 

Pampa, the Carrier had failed to take all reasonable and necessary measures to prevent damage to a cargo 

of soybeans, and to ventilate the hold in question, after having found that the soybeans had a higher-than-

normal moisture. In another case it was held that the vessel owner was responsible for damage to a cargo 

of sugar because it used securing planks which exuded moisture, to which sugar is vulnerable.45   

88. Furthermore, in All American Trading Corp. v. S/S New York Maru, a cargo of nails arrived in damaged 

condition as a result of sweat damage, caused by improper ventilation. The court held that the Carrier 

could have foreseen the resulting condensation and did not take proper care of the cargo by putting the 

nails in a container which lacked adequate ventilation, when a container offering adequate ventilation was 

available, albeit at greater expense.46  

89. Therefore, the Respondent is in breach of its obligations under HVR to exercise due diligence to provide 

the adequate conditions of the vessel and all the elements to receive and hold the cargo for carriage 

purposes. 

90. The Claimant is entitled to claim for the total loss for 70 pallets to be USD 927,954.00. 47 

 
45Granite State Ins. Co v. M/V La Pampa 1987 AMC 1189 cited in William Tetley, Properly Carry, Keep and Care for Cargo - 
art. 3(2) of the Hague/Visby Rules, p.15, p.17.   
46 All American Trading Corp. v. S/S New York Maru, ibid., p.18.  
47 Consolidated Moot Scenario, pp. 91-92.   
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THE RESPONDENT BREACHED ITS OBLIGATION TO PROPERLY AND CAREFULLY 

LOAD, HANDLE, STOW, CARRY, KEEP CARE FOR THE WINE CARRIED 

91. The container PWTO593804 and the Flexitank (supplied by the Respondent) has been punctured due to 

the incorrect load onto the ship by the Carrier, having been exacerbated by an impact during the voyage 

due to the lack of safety and maintenance made by the Respondent, failing in its duties and responsibilities 

to properly and carefully load, stow, carry, keep and discharge the wine carried, in accordance with article 

III.2 HVR.48   

92. The Respondent did not allow inspection of the containers once it was punctured according to the survey 

made by C. Stuffe & Co on 15 July 2021. Firstly, this violates the duty of article 13 as contained in the 

contract that requires the Respondent to allow the inspection of the cargo.49 

93. Furthermore, the Carrier is under a duty to avoid and minimise damages. The Respondent failed to take 

the steps a reasonably prudent owner would have taken and failed to mitigate the damages which came 

from the leaked wine when he was requested to allow the inspection of the container.50   

94. The Shipper had packed the container in specific and acceptable packaging materials in the consignments, 

carrying the products in a specific container. Therefore, the main cause of puncture must lay within the 

Respondent’s failure in its responsibilities before and during the voyage. In Hilditch Pty Ltd v Dorval Kain 

KK (No)2, there had been a leak on the Golden Lucy I (vessel’s name) which allowed the caustic soda to 

admix with the Yubase 6 (cargo’s name) before passing the ship’s manifold.51 This admixing was caused 

during discharge, whereas the Carrier failed to comply with article III.2. of the amended HVR. The tribunal 

argued that the carrier Hilditch had the responsibility and the capacity to have intervened and stopped the 

discharge operation once they were made aware the cargo was leaving the ship in a contaminated state, 

but they did not. No contamination would have occurred but for its failure to properly discharge the Yubase 

6 by the Carrier, the loss was much greater. The Carrier did not stop the discharge and they failed to 

minimise the damage when it was known previously that the cargo was already in a bad state, and it had 

been contaminated.   

 
48 Consolidated Moot Scenario, pp.81-83; Article III.2. Hague-Visby Rules.  
49 Consolidated Moot Scenario, p.58, p.81. 
50 Julian Cooke et al., 2014. Voyage charters. 4th ed. London: Lloyd's of London Press, p.11. 
51 Hilditch Pty Ltd v Dorval Kaiun KK (No 2) [2007] FCA 2014. 
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95. In another case such as Royal Ins. Co. of America v S/S Robert E. Lee, there was a puncture of a LASH 

Barge carrying bags of wheat flour, causing the wetting of most of the bags. The Court decided that 

although the Carrier had exercised due diligence to make the barge seaworthy at the beginning of the 

voyage, he failed to jeep and care properly for the cargo, in permitting the barge to be moored at an unsafe 

pier prior to its towage to the carrying ship, where there was a danger of it being punctured.52  

96. When applying the case law above, it follows that the Respondent failed in its duty to properly care for 

the cargo, which would have allowed for the wine to arrive unpunctured at its destination. It is part of the 

Respondent’s due diligence to care for the cargo in this way to comply with article III.2 HVR. Because 

the Respondent has failed in this duty, there is a breach of the aforementioned provision. 

97. Because of the Respondent’s liability, the compensation in respect of damage to the wine shall be 

calculated by reference to the value of it plus freight and insurance, if paid according to the version 3.8. in 

the B/L clauses.  

98. The total volume lost product was 2,412.291 Litres, which means a total amount of EUR 17,392.62 to be 

claimed by the Claimant as damages attributed to the Carrier.53 

3. THE RESPONDENT DELIVERED THE CARGO LATE 

99. The Respondent had an obligation to safely carry and deliver the cargo at destination not later than 27th 

of April 2021. The cargo actually arrived in Melbourne on the 7th of July 2021.54 

100. Clause 8 of the voyage contract establishes no responsibility for delay for the Carrier by stating that 

“the Carrier shall under no circumstances whatsoever and howsoever arising be liable for any direct, 

indirect or consequential loss or damage caused by delay. If the Carrier should nevertheless be held 

legally liable for any such director indirect or consequential loss or damage caused by delay, such liability 

shall in no event exceed the Freight paid” 

101. Whereas HVR does not assess liability of the carrier based on delay but rather on negligence, the delay 

in the shipment has to be considered with all circumstances as a further cause to the damage of the cargo. 

In this case, the damage is caused by delay, as well as by the breach of the Respondent’s obligations as 

 
52 Royal Ins. Co. of America v S/S Robert E. Lee 756 F.Supp. 757. 
53 Consolidated Moot Scenario, p.82. 
54 Consolidated Moot Scenario, p. 5 
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argued in the above-described paragraphs. Because the delay is one of the cumulative factors to the 

damage, it must be assessed when considering the liability of the Respondent, which is why the first part 

of Clause 8 cannot be considered under these circumstances. The fact alone that the contract does include 

a limit on liability implies the fact that there are some exceptions where delay can be a cause for liability. 

The Claimant argues that because of the additional negligence, there should be liability for delay in this 

case. 

102. Further, the second part of the clause limiting the liability to the freight, as well as Clause 8.2 of the 

contract, seems to be contrary to article III.8 , which mentions that any clause, covenant or agreement in 

a contract of carriage relieving the carrier or the ship from liability for loss or damage to, or in connection 

with, goods arising from negligence, fault, or failure in the duties and obligations provided in this article 

or lessening such liability otherwise than as provided in these Rules, shall be null and void and of no effect. 

103. Consequently, Clause 8 should not be considered, and the Respondent shall be held liable for the delay. 

4. THE DEFENCES IN ARTICLE IV HVR ARE NOT APPLICABLE 

A. The Respondent cannot invoke the defenses in article IV HVR in relation to the 

obligations contained in article III.1 HVR 

104. The obligation to exercise due diligence is a non-delegable duty, which means that Shipowners are 

responsible for unseaworthiness resulting from a lack of diligence by a Carrier’s Servant, a Master, an 

independent contractor, or every person to whom any part of the necessary word had been entrusted.55    

105. In these terms, the Carrier is directly liable for these damages without the possibility of defending itself 

under article IV.2.a) HVR.  

106. Likewise, article III.1 HVR, which states the requirement to exercise due diligence to ensure 

seaworthiness, is an overriding obligation, which means that the Carrier cannot rely on an exception to 

escape responsibility for damage caused by non-fulfilment of art. III.1. HVR.  

107. In accordance with Maxine Footwear Co. Ltd v. Canadian Government Merchant Marine Ltd: “Article 

III, rule 1 is an overriding obligation. If it is not fulfilled and the non-fulfilment causes the damage, the 

immunities of Art. IV cannot be relied on. This is the natural construction apart from the opening words 

 
55 Margetson (n 20) p.49.   



 28 

of Art. III, rule 2. The fact that the rule is made by subject to the provision of art. 4.1. is not so conditioned 

makes the point clear beyond argument”. 56 

108. It follows that the Respondent cannot invoke any excuse to defend himself from the breaches of article 

III.1 HVR as described above. 

B. The Respondent cannot invoke the defenses of article IV HVR to the breaches in article 

III.1 and III.2 by stating that there was a force majeure event 

109. The Respondent cannot apply for the defence in article IV.2 HVR and clause art. 8 of the B/L’s 

contract, because it remains liable for the delay and damage even with the supervening circumstances 

arising during the incident in the Suez Canal. 

110. As it was stated in Shipping Corp of India Ltd v Gamlen Chemical Co (A/Asia) Pty Ltd (1972),  a loss 

was caused by the concurrent effects of both the carrier's negligence and some excepted circumstance and, 

therefore, the Carrier remains liable. Article IV.2 is only applicable when the excepted circumstance alone 

was the cause of the loss or damage, whereas the Carrier needs to not only rely on the delay to defend 

himself under art. IV.2. HVR, but also on the surrounding circumstances of the case. Therefore, the Carrier 

needs to prove that the delay was the sole cause for the damage.57   

111. As proven above, the damage caused to the cargo was not only caused by the excepted circumstance. 

It has been proven that the lack of due diligence and the failure to provide both the seaworthiness and the 

cargo worthiness by the Respondent as well as the requirements of art. 3.2. HVR, is at least part of the 

reason why the cargo arrives damaged. Because there are additional circumstances to the excepted one, it 

is impossible to apply the exceptions of article IV.2 HVR. 

112. Furthermore, the Carrier cannot defend itself on the notion of the 70-day delay at the Suez Canal as 

force majeure or an exemption of the article IV.2. HVR since it could have notified the Consignee of such 

a problem and adopted a deviation or rerouting that would help to minimise the damage caused to the 

goods. The carriage’s contract provides different methods and routes of carriage such as clause 13 or 

clause 20.58   

 
56 Maxine Footwear Co. Ltd v. Canadian Government Merchant Marine Ltd (The Maurienne), [1959] 2 Lloyd’s Rep 
57 Shipping Corp of India Ltd v Gamlen Chemical Co (A/Asia) Pty Ltd (1980) 147 CLR 142 
58 Consolidated Moot Scenario, p.56, p.58, p.62, p72, p.81, p.91, p.100 
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113. The latter states that if at any time carriage is or is likely to be affected by delay, danger or difficulty 

of whatsoever kind and howsoever arising which cannot be avoided by the exercise of reasonable 

endeavours, the Carrier may at his sole discretion and without notice to the Merchant take alternative 

routes or suspend or abandon the carriage. 

114. It follows that the Respondent had contractual alternatives to protect the cargo and ensure its safe 

arrival to Melbourne even despite the force majeure situation in the Suez Canal. As the Respondent 

decided not to follow said alternatives, but rather remain stuck in the canal, the deterioration of the cargo 

is sped up by the default of the Respondent. 

115. Therefore, there is a concurrence of default between the Respondent and the force majeure event (if 

any). It is on the Respondent to prove that the latter is the surrounding circumstance for the damaging of 

the cargo. 

5. THE RESPONDENT IS NOT ENTITLED TO A LIMITATION IN LIABILITY 

116. Based on the above, the Respondent shall not be entitled to a limitation in liability as there is gross 

negligence on its part. 

6. IF THE TRIBUNAL FINDS THERE IS A LIMITATION ON LIABILITY IT SHOULD 

BE DETERMINED IN ACCORDANCE WITH HVR 

117. Both parties agreed that if the carrier can prove limitation of liability, then such limitation will be 

calculated in accordance with article IV.5 of the Hague Visby Rules, which mentions that if the carrier 

can prove limitation of liability, neither the carrier nor the ship shall in any event be or become liable for 

any loss or damage to or in connection with the goods in an amount exceeding the equivalent of 666.67 

units of account per package or unit or units of account per kilo of gross weight of the goods lost or 

damaged, whichever is the higher.  

118. Although clause 7.2. of the agreed contract mentioned that “the Carrier’s liability shall in no event 

exceed 2 SDR per kilo of the gross weight lost”, this limitation cannot apply because it is lower than the 

legal limitation stipulated in art.IV.5 of the HVR. The limitation clause agreed by the parties, prevailing 

their intensions based on the autonomy of the will, should increase the limitations stipulated by HVR, but 
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may in no way be minor. Therefore, HVR’s limitations should prevail over the limitations within the 

contract of carriage. 59 

119. Therefore, the calculation of the limitation should be as follow according to the units of account per 

package and the unit(s) of account per kilo shown on the respective four B/L:  

CARGO/ DAMAGED 

CALCULATION  

DAMAGED 

CARGO / TOTAL 

CARGO 

CALCULATION OF 

THE MAXIMUM 

LIMITATION (in SDR) 

CALCULATION OF THE 

LIMITATION (IN EACH 

CURRENCY) 

TULIPS 2800/5600 trays 2800 (trays damaged) x 

666, 67= 1,866,676.00  

 

1,978,159.71 GBP 

WINE 2,206.1287560 2,206.12875 x 2= 

4,412.2575 SDR 

 

5,647.6896 EUR 

CHAMPAGNE ALL CARGO 1100 

cases per container x 

7 containers = 7700  

7700 x 666.67 = 

5,133,359.00 SDR   

 

7,078,400.83 USD 

PHARMA 22350/ 156450 kgs 22350 x 2=  

44,700.00 SDR  

56,253.889 EUR 

 

7. THE CLAIMANT MUST BE COMPENSATED BY THE RESPONDENT 

120. Following the above, the Claimant is entitled to be compensated for all the damage suffered. 

121. The remedy based on repairing the damage caused to the Claimant, shall be to place the Claimant, 

through damages in the position in which it would have been had the contract been performed, i.e., had 

the goods arrived in a sound condition. The Claimant is entitled to the difference between the market value 

of the goods had they arrived in sound condition and their value in the condition in which they actually 

arrived.61 

 
59 Consolidated Moot Scenario Clause 7.2., pp. 55-56; Article 4.5. HVR.  
60 If 12520 litres are equal to 11450 kg per each container, the 2,412.291. litres lost will be equal to 4,412.2575 litres.  
61 Debattista (n 13) p.206.  
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PART THREE: DEFENCE TO COUNTERCLAIM 

1. THE RESPONDENT IS NOT ENTILTED TO FULL PAYMENT OF THE FREIGHT 

A. The freight is not payable if the cargo is not well received 

122. The Respondent is not entitled to the payment of the freight under the B/L because the cargoes have 

not been properly delivered and received. Article 16.2 provides that “full Freight shall be considered 

completely earned on receipt of the Goods by the Carrier.”  

123. Notwithstanding this clause, there is case law supporting that no freight shall be paid in cases where 

the cargo is damaged. In Dakin v Oxley, Willes J. reviewed extensively the English and foreign authorities 

and concluded that no freight was payable where either no substantial part of it remains or the quantity is 

undiminished, but it loses its identity. In this sense, if the cargo is very seriously damaged, to the extent 

that it has lost its identity, no freight will be payable in respect of it.62 

124. The goods received in Melbourne are all damaged to different degrees as the carrier did not carry out 

its duty of due diligence, as has stated in the facts. 

125. Whether the damages in our case could count for an exemption of the freight is a problem that may be 

solved by consulting the test set out by Asfar v Blundell.63 In this case, a commercial approach was taken 

to this test where it is stated that the original article of commerce has become a total loss if it is so changed 

in its nature by the perils of the sea as to become an unmerchantable thing, which no buyer would buy and 

no honest seller would sell.  

126. The damage in the current case satisfies this test. The damaged cargos have all lost their original 

commercial value, turned into merchandise worthless or have been lost completely, thus shall be seen as 

total loss: (i) the sprouted tulips bulbs had missed their planting opportunity and were now not able to be 

cultivated in sufficient time to meet the next spring season for the 2021 Australian Spring Tulip Festival 

which runs in Welltodo throughout October 2021; 64  (ii) all the rub tubes were de-frozen and the 

consistency of the gel was noted to be clumped and hardened. Thus, they are incapable to be sold to end 

consumers;65 (iii) the corks and product labels of the champagne are all moulded making the entire 

 
62 Dakin v Oxley [1864] 15 C.B.(N.S.) 646. 
63 Asfar & Co. Ltd v Blundell [1896] 1 QB 123. 
64 Consolidated Moot Scenario, pp.71-72. 
65 Consolidated Moot Scenario, pp.100-101. 
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shipment unable to be sold;66 and (iv) 2,412.291 Litres of 5% Classica Corleone Pinot Noir Wine leaked 

away.67 

127. Therefore, the cargos are so damaged that they shall not be seen as well received, thus the Respondent 

is not entitled to the payment of the freight in respect of the affected containers. 

B. If payable, the freight shall be reduced and compensated by the amount due in damages 

128. The freight for damaged cargos is not payable and attention shall be paid to the numbers of containers 

affected. According to the invoices issued by the Respondent, the freight proposed by the Respondent is 

calculated by multiplying the number of containers with a different price for different cargo. The freight 

for each container is listed below: 

 

 

Tulips Wine Champagne Pharmaceuticals 

Price/Container 18,000 USD 24,000 USD 13,500 USD 18,000 USD 

Total Units 7 7 7 7 

Damaged Units 4 1 7 1 

Total freight payable 54,000 USD 144,000 USD 0 108,000 USD 

 

129. The damages in details are: 2,800 out of 5,600 trays of the tulips (50%), all the ClapHeat Rub Tube 

held in one of the seven containers (14.3%), all the champagne (100%) and 2,412.291 litres of a total 

volume of 12,520 litres of the wine held in one of the seven containers (0.28%). 

130. Consequently, we are given the affected numbers of containers of each cargo are 4/7 for the tulips, 1/7 

for the wine, 7/7 for the champagne and 1/7 for the pharmaceuticals. After eliminating the freight for 

affected containers, we got the freight payable for each cargo presented in the last line of the chart above. 

The total freight payable amounts to 306,000 USD. 

 
66 Consolidated Moot Scenario, pp.91-92. 
67 Consolidated Moot Scenario, p.82. 
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131. If the tribunal finds that the freight shall be payable by the Claimant, then this quantity shall be 

compensated by the amount owed by the Respondent in damages as described in the preceding paragraph. 

2. THE CLAIMANT IS NOT LIABLE FOR ANY DAMAGES SUFFFERED BY THE 

RESPONDENT 

132. Because of the Respondent’s negligence argued above when caring for the cargo, as well as the 

Respondent’s failure to allow the inspection of the containers contrary to the provisions in the voyage 

contract, the Fire Rescue Victoria’s bill with a total amount of 57,800 AUD must be paid by the respondent 

for the inconvenience caused. 

 

VI. PRAYER FOR RELIEF 

For the reasons set out above, Claimant respectfully requests the Tribunal to a) DECLARE that this Tribunal 

has the power to decide on all contractual issues of this case; b) FIND that there is a breach of contract and 

the Respondent is liable for damages caused to Claimant, reaching the quantity of USD 3,155,489.78 and c) 

FIND that the sum requested by Respondent, including the claim of the MBF, is not payable to Respondent.  

Dated on 19th April 2022 

 

 

 


