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I. STATEMENT OF FACTS  

1. The ‘Claimant’ is the owners (Panther Shipping Inc), who chartered the vessel M/V 

“THANOS QUEST” (the ‘Vessel’) to the charterers (Omega Chartering Ltd) 

(‘Respondent’) for a time charter trip of about 50-55 days from West Coast to Wahanda 

carrying a cargo of harmless bulk products at a daily rate of USD7,500. 

2. The ‘Charterparty’, dated 18.03.2016, is a fixture recap incorporating the NYPE 2015 

form and additional Rider Clauses. 

3. On 29.03.2016, the Vessel was delivered into the Charterparty. 

4. On 20.04.2016, loading of the cargo was completed and the Vessel sailed for Wahanda. 

5. On 25.05.2016, the Respondent was informed by Wahanda Port Services that hull 

cleaning could not be performed at the Wahanda anchorage for visibility reasons. 

6. On 23.06.2016, the Respondent obtained a quotation from Titan Shipbuilders for the 

cleaning of the Vessel’s hull at North Titan port. The quotation was in the amount of 

USD33,000. 

7. Upon arrival at Wahanda, the Vessel was not allowed to berth by the Port Authority as 

the Port Authority had reasonable grounds for suspecting that one or more crew members 

was carrying the Ebola virus. That caused delay to the Vessel berthing from 07.05.2016 

until 26.06.2016. 

8. Upon discharge at Wahanda, the cargo was found to be severely wet damaged and it was 

due to negligence of the crew members and consequently, the receivers of the cargo 

brought a claim against the Respondent (‘Cargo Claim’).  

9.  On 26.06.2016, the Claimant notified the Respondent that the Vessel’s hull had been 

heavily fouled after her prolonged stay at Wahanda anchorage. The next day, the 

Respondent replied that if the Claimant were sailing North, then they are able to carry out 
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the cleaning at North Titan port, otherwise propose a lump-sum of USD20,000 in full and 

final, pursuant to Cl. 83 of the Charterparty, but the Claimant rejected the offers. 

10. On 30.06.2016, the Respondent made a new offer of USD30,000. However, it was 

rejected by the Claimant on the same day via email. 

II. PROCEDURAL ISSUES 

A. The arbitral tribunal must consist of three arbitrators 

11. The Charterparty (18.03.2016) is in accordance with the NYPE Form 2015, and according 

to Cl. 54(b)1, where the arbitration is held in London, the LMAA Terms 20172 apply. The 

Tribunal shall consist of three arbitrators, each party appoints one arbitrator and the two 

original arbitrators appoint the third3. That is to say, that the arbitration cannot proceed 

with two arbitrators, neither a sole arbitrator. 

12. The arbitration agreement refers to Art. 8 of the LMAA Terms, which is subject to the 

terms of the arbitration agreement. More specifically, Art. 8(b) states that it is “subject to 

the terms of the arbitration agreement, if the tribunal is to consist of three arbitrators”4. 

There are currently two original arbitrators, Ms Mary Walker, appointed by the Claimant, 

and Cpt. Eric Masterson, appointed by the Respondent. It was agreed at the directions 

meeting that “before the hearing the Tribunal shall appoint a third arbitrator who shall 

be the chairman unless the parties shall agree otherwise”5. 

1) Captain Masterson’s appointment was valid  

13. The Respondent did appoint Cpt. Masterson as the party-appointed arbitrator in these 

arbitration proceedings, by an email sent on 26.10.2018,6 being aware that the Claimant 

appointed an arbitrator and stating that: “We are not quite sure what to do but think our 

                                                
1 New York Produce Exchange (NYPE) Form 2015, Cl. 54(b). 
2 London Maritime Arbitrators Association (LMAA) Terms 2017, Art. 8(b). 
3 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Rider Cl. 80, p 15. 
4 LMAA 2017, Art. 8(b). 
5 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Procedural Order No 2 (PO2), para 6. 
6 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 62. 
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next step is to appoint an arbitrator of our own. Can you please help?”. This makes an 

implied offer to Cpt. Masterson, as the phrase “Can you please help?” means that the 

Respondent asks for help to accept the appointment as an arbitrator. The Respondent 

states that the next step is to appoint an arbitrator and there is an intention to offer and to 

continue with their own appointment. 

14. Cpt. Masterson accepted the appointment7, therefore the appointment is valid, and he is 

the second original arbitrator. Moreover, Cpt. Masterson being a captain is a ‘chartering 

man with many years of commercial experience’ and he accepted many appointments as 

an arbitrator in the past. It is self-explanatory that he fulfils the requirements of an 

arbitrator with special characteristics required under the arbitration agreement, being a 

“commercial man conversant with shipping matters”8. 

2) Captain Masterson is impartial and independent 

15. Cpt. Masterson’s appointment cannot be challenged under s. 24 AA, on the grounds of 

justifiable doubts for his impartiality and independence9. Reference to the LMAA Notes10 

on the procedures is made by the arbitrators. It is specified that when an arbitrator is 

appointed, he owes an equal duty to both parties to act fairly and be impartial and 

independent11. He may advise on matters of procedure but must not advise on the merits 

of the case12. Cpt. Masterson stated that he will help, but this does not necessarily imply 

that he will act unfairly and favour the Respondent’s position. If an arbitrator advises or 

guides one party on how the procedures should be conducted, it does not result in him 

being biased. On the contrary, all arbitrators should make sure that proceedings are 

conducted properly. 

                                                
7 ibid 
8 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Rider Cl. 80, p 15. 
9 Arbitration Act 1996, s 24(1). 
10 LMAA Website, Notes on London Arbitration <http://www.lmaa.london/notes-on-arbitration.aspx> accessed 

7 April. 
11 LMAA 2017, Art. 3. 
12 LMAA Website (n 10). 

http://www.lmaa.london/notes-on-arbitration.aspx
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16. As Cpt. Masterson is a captain, he probably is acquainted with the Charterers 

(Respondent) from the business world and he probably has business connections with the 

Respondent and not personal. The Martian quote states that “arbitrators are not 

disembodied spirits dwelling on Mars, who descend to earth to arbitrate a case and then 

immediately return to their Martian retreat to await inertly the call to arbitrate 

another”13. It is given that arbitrators connect with people, parties to a case, other 

arbitrators and institutions, and they have a variety of complex connections. The question 

is whether this connection between a party and an arbitrator is sufficient enough that 

would “establish a manifest lack of that arbitrator's impartiality and independence”14. 

Cpt. Masterson as a captain, he undoubtedly met many charterers in the past and just like 

that, his connection with the Respondent is not sufficient so as to disqualify him as an 

arbitrator, but immaterial.  

17. The justifiable or reasonable doubts must be ‘material and much more than de minimis’15. 

The connection he has with the Respondent is not sufficient as explained above, and 

therefore, it is below the standard of de minimis so as to raise justifiable doubts. Moreover, 

‘the question is not whether these doubts exist but whether they are justifiable’16. 

18. In Halliburton17, the English courts have identified that where the IBA Guidelines18 do 

not apply and the parties are not bound by them, the test to be applied as to a person’s 

impartiality is an objective one: A fair-minded and an informed observer having 

considered the facts would conclude that there was not a real possibility that the arbitrator 

                                                
13 Suez, Sociedad General de Aguas de Barcelona SA v Argentina (ICSID Decision, Case No ARB/03/17 y Núm 

ARB/03/19), para 29. 
14 ibid 
15 Compañía de Aguas del Aconquija SA and Vivendi Universal SA v Argentine Republic (ICSID Decision, Case 

No ARB/97/3). 
16 EDF International SA, SAUR International SA and León Participaciones Argentinas SA v Argentine Republic 

(ICSID Decision, Case No ARB/03/23). 
17 Halliburton Company v Chubb Bermuda Insurance Ltd [2018] EWCA Civ 817. 
18 IBA Guidelines on Conflicts of Interest in International Arbitration 2014. 
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is biased19. Therefore, considering the facts in this case, there are no justifiable doubts as 

to Cpt. Masterson’s impartiality and independence. 

B. The Cargo Claim is not time-barred 

19. As stated above, the Charterparty is in accordance with NYPE Form 2015 and additional 

Rider Clauses. In the Fixture Recap, it is stated that Rider Clauses will prevail over NYPE 

2015 terms.20 Cl. 2721 states that: “Cargo claims as between the Owners and the 

Charterers shall be settled in accordance with the Inter-Club NYPE Agreement 1996.” 

This provision incorporates the ICA 1996 into the Charterparty. The ICA has an 

overriding effect when it is incorporated in the Charterparty and prevails over all other 

provisions in it22. Thus, the Limitation Act 198023 and the ICA 1996 can work together, 

providing for 24 months for a written notification to be made to the Owners, and in 

addition, a six years period to bring a claim under English law. Consequently, ICA Cl. 6 

applies in relation to Time Bar.  

20. It is submitted that the Respondent has made a valid written notification of the Cargo 

Claim within 24 months as required under ICA Cl. 6. It provides that “such notification 

shall if possible include details of the contract of carriage, the nature of the claim and 

the amount claimed”24. 

21. The written notification of the Cargo Claim was sent on 29.06.2016 in an email to the 

Claimant, with the surveyors’ report attached, inviting the Claimant to treat the specific 

email as a formal notice of the Cargo Claim.25 The survey report included a substantial 

amount of evidence and details of the claim, and it also mentioned the contract of carriage 

                                                
19 Porter v Magill [2001] UKHL 67; [2002] 2 AC 357, para 102. 
20 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Fixture Recap, p 5; Claim Submissions, p 71. 
21 NYPE 2015, Cl. 27. 
22 M H Progress Lines SA v Orient Shipping Rotterdam BV (The Genius Star 1) [2011] EWHC 3083 (Comm); 

Inter-Club NYPE Agreement (ICA) 1996, Cl. 2. 
23 Limitation Act 1980. 
24 ICA 1996, Cl. 6. 
25 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 45. 
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stating that the Charterer was the Carrier26. A reasonable person would treat the email and 

the attached report as a jointer of documents and read them all together; thus, it is a valid 

notice including the necessary information. 

II. THE RESPONDENT IS NOT LIABLE FOR DAMAGES CLAIMED IN 

RESPECT OF HULL CLEANING  

A. There was no breach by the Respondent of the hull cleaning obligation under the 

Charterparty 

22. The Respondent has complied with its obligations pursuant to Сl. 83 of the Charterparty. 

It made inquiries as to the possibility of cleaning the Vessel’s hull at Wahanda port27 and 

was informed by the Wahanda Port Services that they were unable to arrange underwater 

cleaning because of the complex current, poor visibility and other issues.28 The 

Respondent obtained an underwater cleaning quotation from Titan Shipbuilders at North 

Titan Port for USD33,000 and proposed the Claimant to arrange the cleaning there. 

However, the Claimant insisted that cleaning should take place at South Island.29 In 

addition, as it was prevented from carrying out cleaning prior to redelivery, the 

Respondent made three offers of lump sum payments in accordance with Cl. 83(d), but 

all of the offers were rejected by the Claimant. 

23. It is submitted that Cl. 83 contains an implied term requiring the Claimant to act in a 

reasonable manner and that in rejecting the Respondent’s offers to have the Vessel’s hull 

cleaned at North Titan port and to pay lump sums the Claimant breached this implied 

obligation. 

24. It follows from Cl. 83(c)(i) and Cl. 83(c)(iii) that the Claimant's permission as the Owner 

of the Vessel is required to carry out cleaning of the Vessel's hull. It means that the 

                                                
26 ibid 46. 
27 ibid 27. 
28 ibid 26. 
29 ibid 43. 
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fulfilment by the Respondent its obligations depends on the Claimant exercising its 

discretion that involves choosing from various options. As stated by the Court of Appeal 

in NHS Trust v Compass Group: “In any contract under which one party is permitted to 

exercise such a discretion, there is an implied term. The precise formulation of that term 

has been variously expressed in the authorities. In essence, however, it is that the relevant 

party will not exercise its discretion in an arbitrary, capricious or irrational manner.”30  

25. It is submitted that in breach of this implied term the Claimant acted unreasonably when 

it rejected the Respondent's offers. Firstly, North Titan Port is situated closer to Wahanda 

than South Island. North Titan is about half a day sailing from Wahanda,31 whereas as 

evidenced by the Final Hire Statement of the Claimant32 and the South Island Port 

Statement of Vessel's Disbursements33 the Vessel sailed from Wahanda on 30.06.2016 

and arrived at South Island on 02.07.2016, so it took the Claimant more than a day to get 

to South Island Port. Hence, had the Claimant accepted the Respondent's offer, the 

Claimant would have had the Vessel cleaned and back to the market much earlier. 

26. Secondly, the email sent by the Respondent to the Claimant on 27.06.2016 only 

mentioned the name of the port and did not include the quotation.34 Thus, the Claimant 

insisted on cleaning the Vessel at South Island without even considering what services 

and at what price could be rendered at North Titan Port, whereas the quotation offered by 

the North Titan Port contained all the required standard procedures for underwater hull 

cleaning which the South Island Port undertook in the end. It is anticipated that the 

Claimant may argue that the North Titan quotation did not include Bootoping Cleaning. 

However, the Respondent submits in reply that as at the time the North Titan quotation 

                                                
30 Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland Ltd (t/a Medirest) [2013] EWCA 

Civ 200, [2013] BLR 265, [83]. 
31 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 39. 
32 ibid 52. 
33 ibid 51. 
34 ibid 39. 
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was requested and received by the Respondent (on 22.06. – 23.06.2016) no inspection 

had been carried out as to the extent of the hull fouling and no photographic evidence was 

available to the Respondent (the photos were only sent by the Claimant on 26.06.201635) 

the offer for carrying out cleaning in North Titan was the best offer the Respondent could 

get. 

27. Finally, it was unreasonable of the Claimant to reject the lump sum offers communicated 

by the Respondent, especially the final lump sum offer of USD30,000. It was close to the 

price in the North Titan Quotation and constituted a reasonable estimate of the Claimant’s 

potential costs. 

28. Therefore, the Claimant suffered loss due to its own unreasonable behaviour and the 

Respondent is relieved of the obligation to perform hull cleaning. 

B. If the Respondent is liable for hull cleaning, the liability is limited to reasonable 

costs not exceeding USD33,000  

29. If the Tribunal holds that the Respondent breached its obligation to carry out hull 

cleaning, it is admitted that the Claimant can only recover reasonable costs incurred in 

mitigating its loss.36 However, the Respondent submits that the Claimant cannot claim 

more than USD33,000, that is, the sum indicated on the North Titan Quotation obtained 

by the Respondent. The actual costs the Claimant claims include those that could have 

been avoided had the Vessel been cleaned at North Titan Port, e.g. buoyage and tunnage 

dues. The Claimant was also charged USD4,000 for work, completed overtime to avoid 

holiday charges37. Incurring this expense was unreasonable as it could have been avoided 

if the Vessel had been cleaned at North Titan Port where such charges were not imposed.38 

                                                
35 ibid 34. 
36 Heskell v Continental Express Ltd [1950] 1 All ER 1033. 
37 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 50. 
38 ibid 37. 
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Therefore, the costs and expenses incurred by the Claimant above USD33,000 cannot be 

recovered from the Respondent as they are unreasonable. 

C. Even if liability for hull cleaning is established, the Respondent is not liable for cost 

of the voyage to South Island to perform hull cleaning 

30. The Claimant should bear itself the costs it incurred during the voyage to and stay at South 

Island Port because 1) the voyage to South Island was non-contractual with regard to the 

Charterparty; 2) these costs do not fall within “costs and expenses arising as a result of 

or in connection with the need for cleaning” pursuant to Cl. 83. 

1) The voyage to South Island was non-contractual 

31. The Claimant’s voyage to and stay at South Island lasted from 30.06.2016 to 

04.07.2016,39 i.e. after the Respondent completed discharge of the cargo at Wahanda and 

redelivered the Vessel on 30.06.2016. The Charterparty was for one time charter trip to 

Wahanda range40 and redelivery was clearly stated to be only at Wahanda. A trip time 

charter is special in that it “will cover cargo operations at the discharge port end, with 

hire being due for the duration, and terminate as soon as these operations are completed 

”.41 In addition, it is common ground between the Parties that by the time of discharge the 

Respondent had already missed the contractual redelivery date and was in breach of the 

Charterparty with duration of about 50-55 days.42 Thus, the voyage to South Island was 

outside both geographical and time limits of the Charterparty and the Respondent is not 

liable for the costs of it. 

                                                
39 ibid 52. 
40 ibid 3. 
41 Johanna Hjalmarsson, ‘Trip time charterparties and their binary endgames’ [2018] LMCLQ 376, 394. 
42 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 4. 
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2) Costs of the voyage to South Island are not “costs and expenses arising 

as a result of or in connection with the need for cleaning” pursuant to 

Cl.83 

32. It is submitted that there is insufficient connection between the costs of the voyage to 

South Island and the need for hull cleaning to justify the recovery of those costs from the 

Respondent. The primary objective of proceeding to South Island was to enable the 

Vessel to perform the Replacement Fixture, under which the Vessel was to be delivered 

at South Island with a laycan of 04-06.07.2016.43 Having the Vessel cleaned at South 

Island was merely incidental and a matter of convenience to the Claimant. Had it been 

possible to clean the Vessel at Wahanda, the costs of the voyage to South Island would 

have been incurred by the Claimant anyway. Thus, the costs of the voyage to South Island 

had no connection with the Respondent’s failure to perform hull cleaning and are not 

recoverable. 

III. THE RESPONDENT IS NOT RESPONSIBLE FOR LOSS OF FOUR YEARS OF 

HIRE UNDER THE NEXT FIXTURE AS DAMAGES FOR LATE 

REDELIVERY 

33. It is admitted that the Respondent committed a breach in redelivering the Vessel late and 

this fact is not disputed. The Parties have also agreed that argument on the Claimant’s 

claim for damages for late re-delivery shall be limited to the issue of liability in principle 

and the calculation of damages shall be reserved.44 Accordingly, it is submitted that in 

claiming damages for loss of hire under the Next Fixture the Claimant has chosen a wrong 

measure of damages. Alternatively, if the basis chosen by the Claimant is right, the 

amount claimed should be adjusted. 

                                                
43 ibid 54. 
44 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, PO2, para 14. 
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A. The measure of damages for late redelivery chosen by the Claimant is wrong 

34. The Claimant is not entitled to damages for loss of hire under the Next Fixture as this loss 

1) does not satisfy “assumption of responsibility” test; 2) is too remote under general test 

of remoteness. As the Respondent has paid hire for the overrun period, the Claimant is 

only entitled to damages calculated as the difference between market rate and the 

Charterparty rate of hire. 

1) Loss of hire under the Next Fixture as a measure of damages does not 

satisfy “assumption of responsibility” test 

35. The Respondent is not liable for damages claimed because the Respondent cannot 

reasonably be taken to have assumed responsibility for the loss of hire under the Next 

Fixture. As established by the House of Lords in The Achilleas45, the general market 

understanding, reflected in a uniform series of dicta over many years, and the “legitimate 

expectation within the trade”46 was that damages for late redelivery would be calculated 

as the difference between the market rate and the charter rate. Against this commercial 

background, loss of hire under a follow-on fixture was a completely unquantifiable, 

unpredictable and uncontrollable risk at the time of contracting.47 The Respondent could 

not have been expected to know when and on what terms the Claimant would deal with 

any of the follow-on charterers and with Next Charterers in particular.48 In addition, 

liability for loss of hire under the Next Fixture in the amount of USD15,330,000.00 (4 

years at USD10,500 per day) would be grossly disproportionate to the breach as the 

overrun period was considerably less. 

                                                
45 Transfield Shipping Inc v Mercator Shipping Inc, (The Achilleas) [2008] UKHL 48, [2009] 1 AC 61. 
46 Saipol SA v Inerco Trade SA [2014] EWHC 2211 (Comm), [17]. 
47 ibid [23], [34], [36]. See also John Grimes v Gubbins [2013] EWCA Civ 37 (CA), [24]; Sylvia Shipping Co 

Limited v Progress Bulk Carriers Limited [2010] EWHC 542 (Comm), [40]. 
48 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 30. 
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36. The Claimant might refer to cases distinguishing The Achilleas and treating it as an 

exceptional case, for example, The Sylvia.49 However, it must be observed that none of 

these subsequent cases concern damages for late redelivery of the vessel by the charterer 

and they are thus distinguishable on the facts from the present dispute. Moreover, it was 

directly stated in The Sylvia (the case concerned the loss of a sub-charter by the charterer) 

that there was no such clear market understanding of normal measure of damages as in 

late redelivery cases and loss of a sub-charter during the currency of a time charter was 

reasonably quantifiable as it could never be for a longer period than the time charter 

itself.50 

37. Therefore, the Claimant can only recover damages in the amount of the difference 

between market rate and the Charterparty rate of hire. 

2) Loss of hire under Next Fixture is too remote to serve as a measure of 

damages 

38. If the Tribunal finds that “assumption of responsibility” test is not applicable in the 

present case, it is submitted that Respondent is still not liable for damages claimed. The 

loss under the Next Fixture is too remote under the general test of remoteness as stated in 

Hadley v Baxendale51 and subsequent case law. 

39. Contrary to the Claimant's assertion in paragraph 6(2) of the Reply and Defence to 

Counterclaim Submissions,52 at the time of entering into the Charterparty the Respondent 

had no special knowledge, indeed, no knowledge whatsoever of the Next Fixture. It was 

merely impossible for the Respondent at the time of contracting on 18.03.2016 to know 

about the Next Fixture that was concluded only three months later on 15.06.2016. The 

first time that the Claimant informed the Respondent directly about the Next Fixture was 

                                                
49 Sylvia Shipping Co Limited v Progress Bulk Carriers Limited [2010] EWHC 542 (Comm). 
50 ibid [73]. 
51 Hadley v Baxendale 156 ER 145, [1854] 2 WLUK 132. 
52 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 77. 
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in an email from 26.06.201653, only after the Respondent committed the breach in missing 

the last permissible date of redelivery, which, even allowing the most generous reasonable 

additional margin, was no later than the end of May 2016. Besides, the email from 

26.06.2016 only stated the loading port under the Next Fixture, it did not mention the 

cancelling date that was in fact close (28.06.2016), or that the Claimant relied on timely 

and quick redelivery of the Vessel, or the relatively long period of the Next Fixture. Thus, 

as the knowledge of the Next Fixture was acquired after the time of contracting and after 

the breach and the information was not specific enough, it cannot be used to increase the 

Respondent's liability.54 

40. The Claimant might argue that its post as @Panthershippinginc on “Chatter” from 

01.03.2016 stating that the Claimant is “looking to fix [the Vessel] for 3-5 years”55 can be 

considered as notice to the Respondent of the Next Fixture and its period. However, it is 

submitted that this post cannot be considered as proper notification of special 

circumstances. By its nature a post on “Chatter” is publicly available.56 It was not 

communicated directly from the Claimant to the Respondent as an email might have been, 

it was addressed to the world at large57. Thus, information in the post was not and could 

not have been properly received by the Respondent. In addition, there is no evidence that 

the Respondent had seen this post before the Parties entered into the Charterparty. Nor 

was there any obligation on the Respondent to check the “Chatter” account of the 

Claimant. 

                                                
53 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 34. 
54 Jackson v Royal Bank of Scotland [2005] UKHL 3, 1 WLR 377, [36]; Victoria Laundry (Windsor) LD v 

Newman Industries LD [1949] 2 KB 528. 
55 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 1. 
56 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, PO2, para 3. 
57 See a similar description of “tweets” on Twitter: A Local Authority v A Mother (Fact-Finding) Family 

Division, 5 March 2018 [2018] EWHC 2054 (Fam), [99]. 
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41. Even if the Tribunal finds that the Respondent is presumed to have read the post and 

known the information contained in it, it still cannot be used to increase the Respondent’s 

liability. The information is too vague, it does not refer to any specific follow-on fixture 

or a laycan under it, and only reflects the Claimant's intentions, not existing facts. The 

“Chatter” post is of a general character and to incur liability it is not enough for a contract-

breaker to know on open-ended terms that there is likely to be a follow-on fixture.58 

42. Moreover, it is submitted that it was at the very least unreasonable of the Claimant to 

arrange a fixture for two (potentially four) years with such a close laycan. By 15.06.2016, 

the date of the Next Fixture, the Vessel had been held at the anchorage by the Port 

Authority for more than a month. There was no reasonable prospect of the Vessel 

berthing, completing discharge of the cargo and having the hull cleaned in time for the 

Claimant to meet the cancelling date on 28.06.2016. For this reason also the Claimant is 

not entitled to damages claimed. 

43. Therefore, at the time of contracting on 18.03.2016 it was not within the reasonable 

contemplation of either Party that an overrun would in the ordinary course of things cause 

the Claimant the loss of hire under the Next Fixture. The Claimant is thus only entitled to 

damages calculated as the difference between market rate and the Charterparty rate of 

hire. 

B. Alternatively, damages claimed should be adjusted 

44. If contrary to Respondent's submissions the Tribunal finds that the basis chosen by the 

Claimants for calculating damages is right, the Tribunal should adjust the amount 

claimed. In particular, 1) the Respondent is only liable for the minimum period of hire 

lost under the Next Fixture, that is 2 years, and not the maximum of 4 years; 2) earnings 

made on the Replacement Fixture must be credited against the damages claimed. 

                                                
58 Transfield Shipping Inc v Mercator Shipping Inc, (The Achilleas) [2008] UKHL 48, [2009] 1 AC 61, [36] 

(Lord Hope of Craighead). 
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1) The Respondent is only liable for the minimum period of hire lost 

under the Next Fixture 

45. If the Tribunal finds that the loss of hire under the Next Fixture was in principle in 

reasonable contemplation of the Parties at the time of contracting, it is submitted that the 

Respondent can only be held liable for loss of hire for 2 years and not 4 years as claimed. 

The fixture the Claimant and the Next Charterer entered into was concluded only for 2 

years. The extension of the Next Fixture for further 2 years was, according to the terms 

of the contract, at the Next Charterer's option.59 In other words, as regards the additional 

2 years, there was no contract in place yet. Therefore, these additional 2 years cannot be 

taken into consideration for the purposes of calculating the damages and the Respondent 

can only be held liable for loss of hire for 2 years. 

46. In addition, the extension of the Next Fixture for further 2 years depended on an entirely 

hypothetical action of a third party (with respect to the contractual relationship between 

the Claimant and the Respondent). At the time of entering into the Next Fixture no one, 

including the Next Charterer, knew whether the Next Fixture would be extended. The 

very reason for agreeing such an option was that the Next Charterer was not ready to bind 

itself for 4 years from the start. This is because the Next Charterer’s business needs could 

change after 2 years. In addition, as the chartering market is rather volatile, fluctuation in 

hire rates could render the Next Fixture uneconomic to the Next Charterer so that it would 

want to renegotiate the hire rate or refuse to deal with the Claimant any longer, even if 

the Claimant performed the contract diligently for 2 years. In other words, the chance of 

the Next Charterer acting in the way which would have benefitted the Claimant, i.e. 

extending the Next Fixture, was not real or substantial, it was completely negligible60. 

                                                
59 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 31. 
60 See definition of real and substantive chance: The Hon Mr Justice James Edelman, Dr Jason Varuhas, Simon 

Colton, McGregor on Damages (20th edn, Sweet & Maxwell 2018) para. 10-51; John (t/a Quantum Digital) v 

Lucasfilm Ltd LLC [2018] EWHC 624 (QB), [93]. 
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Therefore, it is submitted that the extension of the Next Fixture for further 2 years is “too 

speculative to permit the making of any award”61 and the period of time for which the 

loss should be assessed is until the end of the second year under the Next Fixture. 

2) Earnings made on the Replacement Fixture must be credited against 

the damages claimed 

47. Benefit arising from the Claimant's mitigation by way of arranging a Replacement Fixture 

should be taken into account when assessing damages the Respondent is liable for.62 The 

Claimant would not have entered into the Replacement Fixture had the Respondent re-

delivered on time as the Claimant would then have the Next Fixture for the minimum of 

2 years. Entering into the Replacement Fixture was “part of a continuous dealing with the 

situation”63 the Claimant found itself in after the Respondent's breach. Thus, the damages 

awarded to the Claimant should be reduced by the amount of hire earned by the Claimant 

under the Replacement Fixture. 

48. Further or alternatively, the Respondent sets off its counterclaim below against any sums 

for which the Respondent is found to be liable to the Claimant.  

IV. THE CLAIMANT IS LIABLE IN RESPECT OF THE DIFFERENT HEADS OF 

COUNTERCLAIM 

A. The Claimant is liable in relation to the Cargo Claim 

1) 100% of the Cargo Claim is for the Claimant’s account 

49. Rider Cl. 53: “Owners agree that liability for cargo claims, as between Owners and 

Charterers, shall be apportioned as specified by the Inter-Club NYPE Agreement...”.64 

                                                
61 Jackson v Royal Bank of Scotland [2005] UKHL 3, 1 WLR 377, [37]. See also: Louis Dreyfus Commodities 

Suisse SA v MT Maritime Management BV, “MTM Hong Kong” [2015] EWHC 2505 (Comm), [62]. 
62British Westinghouse Electric & Manufacturing Co Ltd v Underground Electric Railways Co of London Ltd (No 

2) [1912] AC 673, 689; Thai Airways International Public Co Ltd v KI Holdings Co Ltd [2015] EWHC 1250 

(Comm), [2015] 1 CLC 765, [39]–[45]; Dalwood Marine Co v Nordana Line SA, (The Elbrus) [2009] EWHC 

3394 (Comm). 
63 Zodiac Maritime Agencies Ltd v Fortescue Metals Group Ltd, (The Kildare) [2011] 2 Lloyd’s Rep 360, [70]. 
64 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Rider Cl. 53, p 10. 
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50. The Respondent claims damages from the Claimant for the cargo being wet and damaged. 

The Receivers made a valid Cargo Claim within the time extensions granted to them by 

the Respondent65.  

51. It is submitted that 100% apportionment of the Cargo Claim is for the Claimant's account 

pursuant to Cl. 8(a) of the ICA and the Respondent is entitled to be indemnified by the 

Claimant. Cl. 8(a) apportions liability for: Cargo Claims “arising out of unseaworthiness 

and/or error or fault in navigation or management of the vessel: 100% Owners”66. 

i. Unseaworthiness  

52. In the Benlawers,67 the court examined what constitutes “claims for loss of or damage to 

cargo due to unseaworthiness” under ICA 1984. To do so the tribunal must (a) investigate 

the facts of the underlying cargo damage to discover whether it was due to 

unseaworthiness and (b) test the meaning of unseaworthiness under the bill of lading 

under which the cargo claim was brought without asking in addition whether such 

unseaworthiness was actionable under the charter. One consequence of (b), is that 

seaworthiness under the Agreement is as extensive as Article III, rule 1 of the Hague and 

Hague-Visby Rules, and so, in particular, encompasses cargoworthiness. In the present 

case, the Receivers made the Cargo Claim because their cargo stowed in lower Hold No. 

2 was damaged by water ingress. In the Kamilia68, water damage to cargo as a result of 

the cargo hold not being watertight was held to fall under “loss of or damage to cargo 

due to unseaworthiness” under the old ICA.69 It is submitted that the presence of water in 

lower Hold No. 2 indicates that the Vessel was unseaworthy. Further and alternatively, it 

is submitted that incompetence of the crew also rendered the Vessel unseaworthy. There 

                                                
65 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, PO2, para 10. 
66 ICA 1996, Cl. 8(a). 
67 [1989] 2 Lloyd’s Rep 51. 
68 Kamilla Hans-Peter Eckhoff KG v AC Oerssleff’s EFTF (The ‘Kamilla’) [2006] EWHC 509 (Comm).  
69 ICA as amended 1984, Cl. 10.  
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are a number of cases decided under the Hague Rules which suggest that a vessel which 

does not have a competent crew is unseaworthy.70 In the Eurasian Dream71, Cresswell J 

viewed that if crew members lack knowledge about a particular vessel or its systems, or 

did not receive adequate training or instruction, they may be considered incompetent, 

rendering a vessel unseaworthy.72 It is submitted that as a result of the incompetence of 

the crew members, seawater was pumped into Hold No. 2 when the ballasting system was 

misused.73 A vessel with competent crew members, with sufficient training who possess 

sound knowledge about the particular vessel and its systems would not have made such 

an error. 

ii. Error or fault in management of the Vessel  

53. On the Respondent's Defence Submission, it was stated that the crew negligently 

pumped water into the cargo hold. However, it is submitted that the Respondent is not 

required to prove that the crew were negligent or failed to exercise due diligence. In the 

Yangtze Xing Hua, it was held that under Cl 8(a) of the ICA, “unseaworthiness” or 

“error or fault in management” are 100% for Owners’ account regardless of whether 

there was a failure to exercise due diligence by Owners, their servants or agents or other 

culpable fault.74 As long as it can be proven that there the Cargo Claim arises from error 

or fault in management of the Vessel, the Claimant is 100% liable. Concerning the 

meaning of “faults or errors in the management of the vessel”, it was held that it includes 

“improper handling of the ship as a ship, which affects the safety of the cargo”.75 An 

                                                
70 The Hong Kong Fir [1962] 2 QB 26; The Eurasian Dream [2002] 1 Lloyd’s Rep 719; The Makedonia [1962] 

1 Lloyd’s Rep 316. 
71 [2002] 1 Lloyd’s Rep 719. 
72 [2002] 1 Lloyd’s Rep 719; Aikens LJ, Richard Lord QC, Michael Bools, Bills of Lading (2nd edn, 2015), ch 

10, para 125. 
73 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, pp 38, 46. 
74 Transgrain Shipping (Singapore) Pte Limited v Yangtze Navigation (Hong Kong) Co Limited (YANGTZE 

XING HUA) [2016] EWHC 3132 (Comm), para 18. 
75 Rowson v Atlantic Transport Co [1903] 2 KB 666 (CA). 
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example which satisfies the above can be found in the Canadian Highlander76 where 

Lord Scrutton opined that leaving hatches open (allowing rain to enter which damaged 

the cargo) was an act for the sake of the ship to enable repair of the ship. In the present 

case, it is submitted that there is an error or fault in management of the Vessel in that 

when the Vessel was ballasting in preparation for departure after the cargo was 

discharged, the crew erroneously pumped water into the cargo hold, damaging the 

cargo. Ballasting is an act that constitutes “management of the Vessel” which is affirmed 

by US case law.77 “Error or fault” is evidenced by the fact that Rider Cl. 64 states that 

the ‘Vessel is capable of ballasting No. 4 hold’78 but it was instead performed in Hold 

No. 279. Rider Cl. 64 also states that “All ballasting/deballasting shall be at the 

discretion of Master having due regard to stability and seaworthiness of the Vessel”. 

By pumping water into the wrong hold, there is clear evidence of mismanagement of 

the Vessel.  

2) Alternatively, 50% of the Cargo Claim is for Claimant’s account 

pursuant to clause 8(b) of the ICA  

54. In the event the Cargo Claim falls into the apportionment under Cl. 8(b), the Respondent 

submits that 50% of the Cargo Claim is for the Claimant’s account.80 This clause states 

that if the damage arose out of the loading, stowage, lashing, discharge, storage or other 

handling of cargo, the apportionment is 100% Charterers, unless the words “and 

responsibility” are added in clause 8 or there is a similar amendment making the Master 

responsible for cargo handling in which case: 50% Charterers 50% Owners.81 In the 

present case, Cl. 8 of the NYPE is amended and the words “and responsibility” are 

                                                
76 Gosse Millard v Canadian Government Merchant Marine Ltd (Canadian Highlander) [1927] 29 Ll L Rep 

190, 192. 
77 Per Holmes J: “if the primary purpose is to affect the ballast of the ship, the change is management of the 

vessel.” Germanic, 196 US 589, 597. 
78 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Rider Cl. 64, p 12-13. 
79 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 46. 
80 ICA 1996, Cl. 8(b); IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p  
81 ICA 1996, Cl. 8(b). 
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added82. In this case there is a transfer of responsibility to the Claimant in relation to 

50% of the Cargo Claim. 

3) In the further alternative, Respondent claims damages in like amount 

for Claimant’s breach of Cl. 27 and 53 of the Charterparty 

55. Cl. 27 and 53 of the Charterparty incorporate the ICA. As is stated above the ICA Terms 

apply and prevail. As Kerr LJ stated in the ‘Strathnewton’83, “The object of the ICA was 

clearly to cut…across this balance of claims and defences by a rough and ready 

apportionment of financial liability between owners and charterers. The agreement 

does so in all cases by apportioning liability by reference to the cause of the loss and 

damage…The ICA provides a more or less mechanical apportionment of financial 

liability which is wholly independent of these standards of obligation”84. Therefore, as 

the ICA Terms apply, a mechanical apportionment is unavoidable, and any 

noncompliance with it would result in a breach. 

B. The Respondent is entitled to restitution of overpaid hire 

56. It is submitted that the Vessel being detained by the State Port Control at Wahanda, 

causing a delay to berthing from 07.05.2016 to 26.06.2016, would constitute an off-hire 

event under Cl. 17 of the Charterparty,85 entitling the Respondent to re-claim the 

overpaid hire of $375,000.  

57. Cl. 17 provides that “no hire is payable in the event of loss of time from deficiency 

and/or default or detention by Port State control or other competent authority for Vessel 

deficiencies… or by any similar cause preventing the full working of the Vessel.” 

                                                
82 NYPE 2015, Cl. 8. 
83 D/S A/S Idaho v Peninsular and Oriental Steam Navigation Co (The ‘Strathnewton’) [1983] 1 Lloyd's Rep 

219. 
84 ibid. 
85 NYPE 2015, Cl. 17. 
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58. The Respondent submits the three conditions below which are necessary to trigger Cl. 

17 are satisfied:86 

(1) the full working of the ship must have been prevented; 

(2) it must have been prevented by one of the causes or events listed in the 

Clause;  

(3) there must have been a loss of time from that cause or event. 

1)  Full working of the ship was prevented 

59. A vessel is prevented from working when she is prevented from performing the next 

operation that the charter service requires of her.87 Third party interference by 

authorities is capable of preventing the full working of a ship as per Laconian 

Confidence88 which held that preventing the full working of the vessel does not require 

the vessel to be inefficient in herself. A vessel’s working may be prevented by outside 

as well as internal causes. In ‘The Apollo’89, it was held that the outside interference by 

the port health authorities in response to suspected case of typhus on onboard have 

prevented the full working of the vessel. In The "Bridgestone Maru No. 3" 90, Hirst J 

considered ‘The Apollo’ as an authority for full working of the vessel being prevented 

by the suspected condition of the ship. Furthermore, as per the obiter of Lloyd J in 

Mastro Giorgis, the court “must have regard not only to the physical condition of the 

vessel ... but also … her history”91 in considering whether full working of the Vessel is 

prevented. 

60. In the present case, it is submitted that full working of the Vessel was prevented by 

interference made by the Port State Control on the basis of the suspected condition of 

                                                
86 Terence Coghlin et al, Time Charters (7th edn, Informa 2014), ch 25.6. 
87 The Berge Sund [1993] 2 Lloyd’s Rep 453 (CA) (per Staughton LJ) 459. 

88 [1997] 1 Lloyd’s Rep 139, 150 (Rix J). 

89 [1978] 1 Lloyd's Rep 200. 

90 Navigas International Ltd v Trans-Offshore [1985] 2 Lloyd's Rep 62, 83 

91 [1983] 2 Lloyd’s Rep 66, 68-69 

https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1993020453
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1993020453
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1997010139
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the Vessel. A ship suspected of carrying Ebola is prevented from working fully until she 

is cleared, for no reasonable person would use it in such a condition. The incapacity of 

the ship to work in such a case is directly attributable to the suspected condition of the 

ship itself.92 Additionally, the Vessel’s history had rendered her deficient, having 

departed from the West Coast, an area which was reported to have rampant outbreak of 

Ebola on 18 April and no departures from the West Coast was allowed from 21 April.93 

Even if the Tribunal were to consider the Vessel to be actually efficient in herself, 

suspicion by the authorities regarding her condition and her history was enough to 

prevent her full working.  

2) Full working of the vessel was prevented by one of the named causes 

61. It is submitted the Vessel was detained by the “Port State control or other competent 

authority for Vessel deficiencies”. The incapacity of the crew can amount to vessel's 

deficiency in the same way that illness of the crew can render a vessel unseaworthy. It 

is established that if an illness renders the crew incapable of performing their duties, 

they can be considered as incompetent. A ship which proceeds to sea in this condition 

will be considered unseaworthy.94 In the present case, crew members with high fever 

and being suspected of carrying deadly and highly infectious disease would prevent 

them from performing their duties competently. The incapacity of the crew would 

render the Vessel deficient.  

62. Alternatively, the delay in the present case was caused by “deficiency … of officers or 

ratings”95. The predecessors of NYPE 2015 (NYPE 46 and NYPE 93)96 made reference 

to “deficiency of men/crew” as one of the named causes. It was held in Royal Greek97 

                                                
92 Actis Co Ltd v The Sanko Steamship Co Ltd, (The Aquacharm), [1982] 1 Lloyd's Rep 7, 11 
93 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, pp 22-23. 
94 Rio Tinto Co Ltd v Seed Shipping Co (1926) 24 L1L Rep 316. 
95 NYPE 2015, Cl. 17. 
96 Cls 15 and 17 respectively.  

97 Royal Greek Government v Minister of Transport (1948) 82 LlL (81 LlL Rep 359) approved by Rep 196 (CA). 
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that “deficiency of men” is taken to mean “numerical insufficiency” in the number of 

crew. Under the present facts, an unspecified number of crew members were found to 

have high fever. High fever itself may be severe enough to mean that the infected crew 

were unfit to work. Even if the crew on board were numerically sufficient, the number 

of crew who were fit to operate the Vessel was numerically insufficient. Moreover, as 

Ebola is a highly contagious disease, the possibility of any crew being infected would 

suffice to meet the threshold of “deficiency of men”. 

63. Even if the tribunal holds that none of the specified events in Cl. 17 is applicable, it is 

submitted that the present case falls within “any other similar cause preventing the full 

working of the Vessel”. Detention consequent to suspected Ebola of the crew is a cause 

similar to the Vessel’s own deficiency. According to Rix J’s obiter in the Laconia 

Confidence98, delay arising from the reasonable act of authorities will fall within “any 

other cause”.99 In the present case, the actions of the Wahanda’s Port Authority were 

reasonable, taking into account of the events that occurred in the West Coast. On 

18.04.2016, The West Coast Daily Echo reported that there were over 100 cases in the 

West Coast City and in the outlying areas.100 Those infected included stevedores at the 

port and other people employed in the logistics sector. On 21.04.2016, one day after the 

Vessel set sail to Wahanda, the same paper reported that a further 200 cases in City of 

West Coast and its surrounding areas in the previous 2 days and the City Authorities 

declared that there were to be no further arrivals or departures from West Coast port.101 

Furthermore, on 11.05.2016, the Port Authority responded reasonably by quarantining 

                                                
98 The Laconian Confidence [1997] 1 Lloyd’s Rep 139, 151 (Rix, J). 
99 [1997] 1 Lloyd’s Rep 139, 151 (Rix J); it is submitted that the effect of the operation of ejusdem generis in 

“any other cause” is essentially the same as “any "similar cause", as per Court Line v Dant & Russell Inc (1939) 

64 LIL Rep 212; Mareva Navigation Co Ltd v Canaria Armadora SA (The Mareva AS) [1977] 1 Lloyd’s Rep 

368; Harmony Shipping Co SA v Saudi-Europe Line Ltd (The Good Helmsman) [1981] 1 Lloyd’s Rep 377; Actis 

Co Ltd v Sanko Steamship Co Ltd (The Aquacharm) [1982] 1 Lloyd’s Rep 7. 
100 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 22. 
101 ibid 23.  

https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1997010139
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1997010139
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:1997010139
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the Vessel when it was discovered that multiple crew were with high fever. There was 

a real possibility that the crew were infected with Ebola, taking into account that the 

crew showed symptoms within the incubation period of Ebola of up to 21 days102 

counting from the date of the Vessel’s departure from the West Coast and that a person 

infected with Ebola would be contagious when they develop symptoms.  

3) A loss of time 

64. Loss of time means interruption or delay in the performance of the service immediately 

required.103 This clearly is satisfied by the delay in berthing. 

V. REQUEST FOR RELIEF  

65. For the reasons set out above, the Respondent requests the Tribunal to: 

DECLARE that Captain Masterson’s appointment was valid  

DECLARE that the Respondent is relieved of its obligation to perform hull cleaning and pay 

for the associated costs  

DECLARE that the Respondent is not responsible for the loss of hire under the Next Fixture  

FIND that the Cargo Claim is not time-barred and that Claimant shall indemnify the 

Respondent for 100% of the Cargo Claim 

FIND that the Respondent is entitled to restitution of the overpaid hire of USD 375,000.00 

AWARD interest & costs in favour of the Respondent. 

 

 

                                                
102 <https://www.who.int/csr/disease/ebola/faq-ebola/en/> ; N Beeching, M Fenech, C Houlihan, Ebola virus 

disease BMJ 2014;349:g7348 doi: 10.1136/bmj.g7348. 
103 The Athena [2013] 1 Lloyd's Rep 145 and [2013] 2 Lloyd’s Rep 673 (CA) [27]. 

https://www.who.int/csr/disease/ebola/faq-ebola/en/
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:2013010145
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:2013010145
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:2013020673
https://www.i-law.com/ilaw/doc/xref.htm?citation_dest=LLR:2013020673

