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STATEMENT OF FACTS 

 By a charterparty dated 18.03.2016, the Claimant, Panther Shipping Inc  chartered 

the M/V “THANOS QUEST” (the “Vessel”) to the Respondent for a time charter trip of 

about 50-55 days from West Coast to Wahanda carrying harmless bulk products.  

 On 07.05.2016, the Vessel was quarantined by the State Port Control as the Port 

Authority had reasonable grounds that the crew may be carrying the Ebola virus. This caused 

a delay in the berthing of the Vessel, which was only allowed to berth on 26.06.2016. 

 The Claimants had, during the time where the Vessel was still quarantined, chartered 

the Vessel to Champion for a period of two years, plus a further two years at the charterer’s 

option. This was done without the prior knowledge of the Respondent. 

 The Vessel had been prevented from inspecting or cleaning the ship at Wahanda due 

to poor visibility. The Respondents then suggested to clean the Vessel at North Titan Port. 

Since the Vessel was prevented from being cleaned, Respondents had offered to pay USD 

30,000 in lieu of cleaning on 30.06.2016. Respondents and Claimants could not reach an 

agreement, and Respondents redelivered the ship dirty. Delivery under the Replacement 

Fixture was DLOSP South Island. Without the agreement of the Respondent, Claimants 

subsequently travelled South Island from 30 June 2016, arriving at 2 July 2016 for cleaning 

at South Island port.  
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SUBMISSIONS ON THE ISSUE OF HULL-FOULING  

I. CLAUSE 83 WAS NOT ENGAGED SINCE NO INSPECTION WAS 

CARRIED OUT  

 Clause 83(c) of the OMEGA Rider Clauses (“Omega Clauses”) provides that the 

Respondent’s obligation to perform hull-cleaning only arises upon an inspection.1 The facts 

reveal that there was no inspection done to find out the extent of the fouling, which was 

admitted by the Owners in para 7 of their Claim.2 Since an inspection had not been carried 

out, Clause 83 was not engaged. Consequently, the Respondent was not obliged to clean the 

hull and are not liable for the cleaning costs. 

II. THE RESPONDENT IS NOT LIABLE FOR THE COSTS OF THE VOYAGE 

TO SOUTH ISLAND SINCE THE VOYAGE WAS NON-CONTRACTUAL  

A. The Voyage to South Island was not in connection or as a result of the need for 

cleaning  

 Clause 83 provides for the contractual allocation of risk as to the costs of hull cleaning. 

Clause 83(d) provides that the lump sum will be a settlement of the Claimant’s costs and 

expenses “arising as a result of or in connection with the need for cleaning”.3 The Charterers 

had only contracted to bear the expenses relating to the cleaning of the Vessel.  

                                                            
1 Clause 83(c) of the OMEGA Chartering Rider Clauses.  
2 Moot Scenario, p 67.  
3 Clause 83(d) of the OMEGA Chartering Rider Clauses.  
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 Here, the Claimant is claiming for the entire voyage cost to South Island on the basis 

that such costs arose as a result of or in connection with the need for cleaning.4 Allowing an 

expansive interpretation (such that the present case falls within it) would result in an 

absurdity since it would entail that the Claimant is entitled to an indeterminately long voyage 

to clean the ship to the owners’ advantage so long as cleaning was done at that port. The 

Claimant elected to conduct the cleaning at South Island Port, which was a four-day voyage 

in sharp contrast to the half-day voyage to North Titan Port which the Respondent had 

proffered as a destination for cleaning.  

 This clearly reflected that the Claimant had elected to sail to South Island Port to 

reposition the Vessel to its advantage as delivery of the Vessel under the Replacement Fixture 

was to be at South Island Port. The cost of the voyage to South Island Port was not related to 

the cleaning of the vessel. At best, it was incidental to the cost of cleaning the hull, which 

was calculated to incur additional costs on the Charterers’ account. Hence, the Charterers are 

not liable for the voyage. Therefore, even if liability is established, Charterers are only liable 

for the lump sum cleaning costs at USD 33,000.  

                                                            
4 Moot Scenario, p 69.  
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III. THE RESPONDENT IS ONLY LIABLE TO THE EXTENT OF THE COST 

OF HULL-CLEANING AT NORTH TITAN PORT 

A. The Respondent was prevented from cleaning at Wahanda and were entitled to 

suggest a lump sum payment for the discharge of its obligations  

 The Respondent was prevented from cleaning the hull and was thus entitled to suggest 

a lump sum pursuant to Clause 83 of the OMEGA Rider Clauses. Specifically, Clause 83(d) 

provides that if the Respondent was prevented from cleaning the hull, both parties could 

agree on a lump sum payment for costs and expenses in connection with the cleaning.  

 Here, the Respondent was prevented from cleaning at Wahanda Port due to water 

conditions.5 Therefore, the Respondent was entitled to propose a lump sum payment to the 

Claimant for the costs and expenses of the cleaning.   

B. The Claimant’s claim of USD 41,000 after rejecting the lump sum offered is 

unreasonable  

 The Claimant’s claim of USD 41,000 was unreasonable. The Respondent had 

furnished a quotation for cleaning the hull at North Titan Port at USD 33,000 but the Claimant 

rejected this in favour of cleaning at South Island at a higher cost. The Claimant cannot expect 

the Respondent to pay a higher price for the reason that cleaning at South Island is in its 

commercial interests. Therefore, even if the Respondent is found to be in breach of clause 83, 

the quantum payable should not exceed USD 33,000.  

                                                            
5 Moot Scenario, p 28. 
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IV. EVEN IF THE RESPONDENT IS IN BREACH OF CLAUSE 83, IT IS NOT 

LIABLE FOR THE FULL COSTS OF THE VOYAGE TO SOUTH ISLAND 

AND THE HULL-CLEANING AS THE CLAIMANT DID NOT 

REASONABLY MITIGATE ITS LOSSES  

A. The Claimant did not take reasonable steps to mitigate its losses  

 Even if the Respondent was liable for breaching Clause 83 of the OMEGA Rider 

Clauses, the Claimants’ decision in unilaterally sailing to South Island Port was not a 

reasonable mitigation of its losses. 

 If the Claimant had acted unreasonably in attempting to mitigate his losses, he cannot 

recover extra loss which he suffers as a result.6 The Respondent had proposed a port that 

could conduct the cleaning at lower cost, and the Claimant has failed to justify its election of 

the more expensive option of South Island Port at the expense of the Respondent. Therefore, 

it is submitted that the decision to travel to South Island Port instead of North Titan Port for 

cleaning was an unreasonable one.  

B. Even if the Claimant took reasonable steps to mitigate its losses in deciding to sail 

to South Island, the benefits accrued as a result of travelling to South Island should 

not be set-off against the amount claimed from the Respondent  

 Even if the court were to find that the Claimant had taken reasonable steps to mitigate, 

the benefit accruing to the Claimant from the favourable positioning of the Vessel should not 

                                                            
6 Compania Financiera ‘Soleada’ SA, Netherlands Antilles Ships Management Corp and 
Dammers & Van der Heide’s Shipping & Trading Co. v Hamoor Tanker Corp Inc., The 
Borag [1981] 1 WLR 274. 
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be claimable from the Respondent. The loss is said to be mitigated where some benefit in 

fact accrues to the Claimant as a result of the Respondent’s breach.7  

 The Claimant’s replacement charter was at South Island Port. Since the Claimant 

accrued a benefit as a result of the voyage to South Island Port, namely, the cost it would 

have to incur for the voyage from Wahanda to South Island, it cannot now claim for the costs 

of the voyage from the Respondent. The Respondent’s liability for the voyage, if any, should 

extend only to the expense incurred had the Vessel travelled to North Titan Port to conduct 

the cleaning.  

  

                                                            
7 Fyffes Group Ltd v Reefer Express Lines Pty Ltd, The Kriti Rex [1996] 2 Lloyd’s Rep. 171 
at 203.  
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SUBMISSIONS ON THE ISSUE OF OFF-HIRE 

I. CHARTERERS HAVE OVERPAID HIRE AS THE VESSEL WAS OFF-HIRE 

FROM 07.05.16 TO 26.06.16 PURSUANT TO CLAUSE 17 OF THE 

CHARTERPARTY  

 Under clause 17 of the NYPE, there are three matters that must be established in order 

to to make a finding that the Vessel was off-hire: 

(i)  First, the full working of the ship must have been prevented;  

(ii) Second, it must have been prevented by one of the causes or events listed in the 

clause; and  

(iii) Third, there must be a loss of time from that cause or event. 

 The first and third matters are uncontentious on the facts. Upon arrival at Wahanda, 

the Vessel was not allowed to berth by the Port Authority as the Port Authority had 

reasonable grounds for suspecting that one or more crew members was carrying the Ebola 

virus.8 It was later confirmed that a number of the crew members had a high fever and the 

Vessel was quarantined for a minimum of 28 days.9  

 A ship is prevented from working when she is prevented from performing the next 

operation that the charter service requires of her.10 Here, the Vessel was prevented from 

working since it was prevented from berthing, and thus prevented from discharging its cargo 

at the port. This led to a “loss of time” since there was a delay in the performance of 

                                                            
8 Para 8 of Charterer’s Defence and Counterclaim; Moot Scenario, p 72. 
9 Moot Scenario, p 24. 
10 TS Lines Ltd v Delphis NV (the “TS Singapore”) [2009] Lloyd’s Rep. 54, at pg 57. 
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discharging its cargo. 11 The delay resulted in the Vessel berthing from 07.05.2016 until 

26.06.2016.12 

A. Clause 17 is engaged as the Vessel was detained by the Wahandan port authority  

 The remaining issue is whether it is established that the full working of the ship was 

prevented by one of the events stipulated in clause 17. It is submitted that the detention of 

the vessel by the Wahandan Port Authority constitutes “detention by Port State control or 

other competent authority for Vessel deficiencies… or by any similar cause preventing the 

full working of the Vessel” under clause 17. Any period of detention because of the 

quarantine will fall within the off-hire period.  

 In The Laconian Confidence, it was accepted that “it could be legitimate to find that 

the full working of a vessel had been prevented by the action of authorities”.13 Thus, the 

reasonable intervention of authorities acting on their suspicion of a specified event could be 

enough to put the vessel off-hire. Here, the fact that the authorities had intervened on the 

suspicion of Ebola on board would suffice to bring the Vessel off-hire.  

 Alternatively, the phrase “any other similar cause preventing the full working of the 

Vessel” in the clause, is to be interpreted ejusdem generis to the other events stipulated in the 

clause. 14  The events are not restricted to physical or tangible causes, but also covers 

                                                            
11 Minerva Navigation Inc v Oceana Shipping AG (“the Athena”) [2012] 1 Lloyd’s Rep. 
145 at [27]. 
12 Para 8 of Charterer’s Defence and Counterclaim; Moot Scenario, p 72. 
13 Andre & Cie v Orient Shipping Rotterdam BV (The “Laconian Confidence”) [1997] 
C.L.C 300 at pg 312. 
14 Id, at pg 314. 
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administrative acts by a port authority taking action against a ship.15 To reduce the spread of 

the Ebola virus, the West Coast municipal authorities had declared that there was to be no 

further arrivals or departures from the port, and were attempting to quarantine areas of 

outbreak.16 This is an administrative act which prevented the Vessel from berthing. 

B. Clause 17 is engaged as there was a deficiency in the crew 

 Alternatively, the Vessel was prevented from full working due to another event which 

is stipulated in clause 17, with respect to the “deficiency ... of officers”. It is submitted that 

any event affecting the efficiency of the crew in running the ship, such as the contracting of 

illnesses, would result in such deficiency of crew members.17  

 In the email dated 11 May, Peter Parker stated that "Port State Control...found a 

number of crew members with a high fever".18 It is possible that this would be a sufficient 

number of men who were down with the illness to affect the efficacy of the crew in running 

the ship. However, even if there was no actual deficiency, in that the ship was able to be run, 

there might be constructive deficiency by virtue of the quarantine. Although there is no direct 

authority on this issue in English jurisprudence, there is American case law which suggests 

that even where there is a full crew complement ready to work, there can be a constructive 

deficiency of men resulting from their inability to work because of the quarantine.19 Thus, 

                                                            
15 Terence Coghlin, Andrew W. Baker, Julian Kenny, John D. Kimball, Tom Belknap, 
Time Charters (Routledge, 7th Ed, 2014) at [25.39]. 
16 Moot Scenario, p 23. 
17 Terence Coghlin, Andrew W. Baker, Julian Kenny, John D. Kimball, Tom Belknap, 
Time Charters (Routledge, 7th Ed, 2014) at [25.25]. 
18 Moot Scenario, p 24. 
19 See Gow v Gans S.S. Line, 174 F. 215 (2d Cir. 1909) and Noyes v. Munson S.S. Line, 173 
F. 814 (S.D.N.Y. 1909). 
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even if the crew was healthy, they would not be allowed to berth the ship and instead had to 

wait at the anchorage due to the quarantine. 

 Lastly, the case of Royal Greek Government v Minister of Transport, 20  can be 

distinguished. In that case, there was a full complement of officers and men who were able 

to work but some of them refused to do so. There was a full complement of officers in the 

sense they were all able-bodied, but refused to sail without a convoy due to fears of war.21 

The facts here are different, as crew members who suffered from Ebola would not be able-

bodied to work. 

  

                                                            
20 Royal Greek Government v Minister of Transport [1949] 1 K.B. 7 
21 Id, at pg 13. 
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SUBMISSIONS ON THE ISSUE OF LIABILITY ARISING FROM LOSS OF THE 

NEXT FIXTURE 

I. THE RESPONDENT IS NOT LIABLE FOR THE NEXT FIXTURE  

A. The Respondent is only liable for the difference between the Charterparty rate of 

hire and the market rate of hire for the overrun period  

 The compensatory principle allows for damages representing no more than the value 

of the contractual benefits deprived.22 Thus, the Claimants are only entitled to damages for 

late re-delivery for the period between the date on which the vessel ought to have been re-

delivered and the date on which the vessel was actually re-delivered. Such damages are 

calculated as the difference between the charter rate of hire and the market rate of hire for 

the period between 24 May 2016 and 30 June 2016 less the losses avoided by their entry into 

the Replacement Fixture.  

B. The loss of the Next Fixture was too remote  

(1) The Respondent did not have special knowledge of the Next Fixture 

 Under the traditional test in Hadley v Baxendale, the special circumstances must be 

communicated by the Claimant to the Respondent before damages resulting from the breach 

can be claimed.23 There is no special knowledge of the Next Fixture specifically, and hence 

the losses flowing from the cancellation of the Next Fixture are too remote. As asserted by 

Lord Roger in The Achilleas, if at the time when the original charter was being entered into, 

                                                            
22 See James Edelman, McGregor on Damages (Sweet & Maxwell, 20th Ed, 2018) at para 
2-003. 
23 Hadley v Baxendale 9 Ex. 341 (1854) at 355-356 
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the owners had drawn the charterers’ attention to an existing follow-on charter with a specific 

cancelling date, then the charterers could be liable to pay damages for the loss stemming 

from the failure to re-deliver.24 Nonetheless this is not present on the facts. 

 At its highest, it can only be suggested that the Respondent would have known that 

the Claimant was looking for a subsequent fixture at the point of contract of the original 

charter party. However, it would not be aware of the fact that the owners had actually secured 

a subsequent fixture, nor how long the subsequent fixture would last. Thus, it cannot be said 

that the second limb of the rule in Hadley v Baxendale is even engaged, as there is no special 

knowledge of the particular “Next Fixture” when the parties first entered into the charter 

party. 

(2) The Respondent did not assume responsibility for loss flowing from the Next Fixture  

 Even if the Respondent had special knowledge of the next fixture, they must also 

have assumed responsibility for the loss for the follow-on charter before made liable.25 The 

charterers in breach in Transfield Shipping v Mercator Shipping (“The Achilleas”) did not 

assume responsibility for the loss, because they would not have any control over, or even 

knowledge of, the terms of such a charter, nor would they have been able to quantify the 

liability they were assuming.26  

 

                                                            
24 Transfield Shipping v Mercator Shipping [2008] 3 WLR 345 at [59]. 
25 Id, at [21]. 
26 Id, at [36]. 
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 In the subsequent case of Sylvia Shipping v Progress Bulk Carriers (“Sylvia 

Shipping”),27 it was affirmed that a follow-on fixture could made by a shipowner can be 

made for any period of time however long, and thus it would be absurd for a charterer to 

always assume responsibility for the loss28, especially where there is an unpredictable and 

unquantifiable element which makes the liability disproportionate. Similarly, the initial 

charter party was only to last for a duration of 50-55 days29, and thus they would not expect 

to be liable for damages flowing from a subsequent fixture of 2-4 years as this would be 

disproportionate. It is also noted that the charters in Sylvia Shipping were made liable for the 

loss since it was not unpredictable, unquantifiable or disproportionate, as the subsequent 

fixture was one by way of sub-charter during the currency of a charter and cannot be longer 

than the period of the charter. Thus, the loss falls within fixed confines.30  

 Here, the Respondent would not have assumed responsibility for any follow-on 

fixtures, as they were unable to quantify or estimate the liability that they would be assuming, 

given that the Claimant could contract for any duration of the subsequent fixture. Thus, they 

cannot be said to have assumed responsibility for any amount of loss which may arise, but 

only the ordinary cost of overrun in using the vessel itself. 

                                                            
27 Sylvia Shipping v Progress Bulk Carriers [2010] 2 Lloyd’s Rep. 81. 
28 Id, at [40].  
29 Moot Scenario, p 4. 
30 Slyvia Shipping v Progress Bulk Carriers [2010] 2 Lloyd’s Rep. 81 at [73]. See also 
James Edelman, McGregor on Damages (Sweet & Maxwell, 20th Ed, 2018) at para 8-178. 
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C. Even if the losses flowing from the Next Fixture were not too remote, the Claimant 

has not taken reasonable steps to mitigate its loss  

 While the aggrieved party is not required to nurse the contract-breaker’s interest, he 

must act with both his interest and the contract-breaker’s interest in mind.31 The Claimant 

acted in disregard of the Respondent’s interest in entering into the replacement charter. It can 

hardly be said that the entering into of a 50-55 day charterparty would be sufficient to stem 

the loss of a charterparty of a duration of between two to four years. As such, the Claimant 

should not be regarded as having taken reasonable steps in mitigation of the loss. The loss of 

hire from the Next Fixture is non-compensable as they could have been avoided had the 

Claimant taken the reasonable steps of entering into a charterparty of a longer duration.  

D. Even if the Claimant had taken reasonable steps to mitigate its loss by entering into 

the Next Fixture, the Respondent is not liable for the duration of the Next Fixture 

which would arisen only by Champion’s exercise of the option to extend  

 The law generally regards losses flowing from subsequent fixtures as too remote. The 

position is a fortiori with regard to losses flowing from an option included in those 

subsequent fixtures. In the first place, the ordinary market expectation is that damages for the 

breach only includes the difference between the existing charter rate and the market rate at 

the time of breach, rather than any more profitable employment that the shipowner might 

have arranged.32 Further, the fact that loss flowing from the loss of a subsequent fixture may 

be regarded as not too remote does not mean that the loss flowing from an option included 

                                                            
31 Smailes and Son v Hans Dessen and Co (1906) 94 LT 492 at 493. 
32 Carver on Charterparties (Sweet & Maxwell, 1st Ed, 2017) at para 11-353. 
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in that subsequent fixture would also be regarded similarly. As such, the Respondent is not 

liable for loss of hire arising from the duration of the Next Fixture had Champion exercised 

the option to extend.  
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SUBMISSIONS ON THE LIABILITY FOR THE CARGO CLAIM 

I. THE CLAIMANT IS LIABLE UNDER CLAUSE 8(A) OF THE ICA FOR THE 

CARGO CLAIM  

A. The Respondent has provided formal notification within the deadline  

 The Respondent has provided formal notification of the claim on 7th July 2016, which 

includes an estimate of the quantum claimed by the Receivers, the nature of damage and the 

contract on which the claim relies on. Accordingly, the claim is not time-barred.  

B. The claim arises from a fault in the management of the Vessel  

 In interpreting the word “management” in the ICA, case law on the interpretation of 

the Hague-Visby rules is relevant.33 Under the Hague-Visby rules, whether an act is a “fault 

in the management of the vessel” involves an inquiry as to whether the act was done as part 

of the care of the cargo or as part of the running of the ship.34 Only the latter would constitute 

a fault in the management of the vessel. Such inquiry is made with reference to the purpose 

for which the act was performed.  

 Here, the damage to the cargo was caused by the negligent opening of a valve during 

the course of a ballasting operation.35 The ballasting operation was carried out to prepare the 

Vessel for departure after discharging the cargo.36 The purpose of the operation was thus for 

                                                            
33 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014) at 
18.2 
34 Compania Sud American Vapores v MS ER Hamburg Schiffahrtsgesellschaft mbH & Co 
KG [2006] EWHC 483 at [60]. 
35 Moot Scenario, p 46.  
36 Moot Scenario, p 44. 
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the running of the ship and not for the management of the cargo. Consequently, the act was 

a fault in the management of the vessel and the Claimant is liable under clause 8(a) for the 

entirety of the cargo claim.  

II. ALTERNATIVELY, THE CLAIMANT IS LIABLE UNDER CLAUSE 8(B) 

FOR 50% OF THE CARGO CLAIM  

 If it is found that the claim arises out of the loading, stowage, lashing, discharge, 

storage or other handling of cargo instead of error or fault in navigation or management of 

the vessel, clause 8(b) operates to apportion liability equally between the Claimant and 

Respondent since the words “and responsibility” have been added to clause 8 of the NYPE.37  

 

 

                                                            
37 Clause 8 NYPE. 
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	III. The respondent is only liable to the extent of the cost of hull-cleaning at north titan port
	A. The Respondent was prevented from cleaning at Wahanda and were entitled to suggest a lump sum payment for the discharge of its obligations
	B. The Claimant’s claim of USD 41,000 after rejecting the lump sum offered is unreasonable

	IV. Even if the respondent is in breach of clause 83, it is not liable for the full costs of the voyage to south island and the hull-cleaning as the claimant did not reasonably mitigate its losses
	A. The Claimant did not take reasonable steps to mitigate its losses
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	(2) The Respondent did not assume responsibility for loss flowing from the Next Fixture

	C. Even if the losses flowing from the Next Fixture were not too remote, the Claimant has not taken reasonable steps to mitigate its loss
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	I. The claimant is liable under clause 8(a) of the ICA for the cargo claim
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	B. The claim arises from a fault in the management of the Vessel

	II. Alternatively, the claimant is liable under clause 8(b) for 50% of the cargo claim

