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STATEMENT OF FACTS 

A. THE PARTIES 

1. The Owner is Panther Shipping Inc, a Challaland company. The Charterer is Omega 

Chartering Limited, a Challaland company. 

B. THE CHARTERPARTY CHAIN 

2. The Charterer time chartered the vessel for a period of about 50-55 days from Owner 

pursuant to a time charterparty dated 18 March 2016 (the “Time Charterparty”) 

C. PERFORMANCE OF THE CHARTERPARTY 

4. On 29 March 2016, Owner was delivered the Vessel to the Charterer. On, 20 April 2016, 

the cargo loading was completed whereupon the Vessel sailed for Wahanda. 

5. The vessel arrived at the discharge port at Wahanda on 7 May 2016. The Vessel had to 

wait at the anchorage because The Vessel was unable to proceed immediately to berth. 

6. On 8 June 2016, Owners sent an e-mail via Hulk Hulls (“Managers”) and Clark Ken & 

Sons (“Brokers”) to the Charterer noting that at the port of Wahanda, the Vessel had to 

spend more than thirty days. In accordance with clause 83 of the Charterparty, the 

Charterers was expected to confirm the arrangements for cleaning the Vessel’s hull to 

Owners. 

7. On the same day, via Brokers and Managers, the Charterers by e-mail responded to Owners 

stating that at Wahanda, underwater hull cleaning could not be performed. Due to that 

condition, in lieu of cleaning, Charterers offered to pay Owners $15,000. 

8. On 9 June 2016, via Managers and Brokers, Owners sent an e-mail to Charterers stating 

that Owners could not agree a lump sum for cleaning, and since it was not possible to know 

the extent of any fouling because there had been no inspection, Owners would arrange an 

inspection and cleaning at the next convenient port. 
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9. On the same day, via Brokers and Managers, Charterers responded to Owners e-mail, 

stating that beside the original invoice, Charterers would pay the cost of underwater 

cleaning. 

10. On 15 June 2016, Champion Chartering Corp (“Champion”) charter the Vessel to Owner 

for a period of two years, plus a further two years in charterers’ option (the “Next 

Fixture”). Delivery under the Next Fixture was to be dropping last outwards sea pilot 

Wahanda with a laydays canceling of 22-28 June 2016. The daily rate of hire was USD 

10,500. 

11. On 18 June 2016, due to the Vessel being re-delivered without performing the hull 

cleaning, Owners claim against charterer for their losses incurred. The e-mail sent by 

Owners to Charterers via Managers and Brokers. 

12. On 26 June 2016, via Brokers, Owners sent a further e-mail to Charterers stating that there 

is no cleaning could take place in East Coast port and during the extended stay at Wahanda, 

the vessel had been thoroughly fouled. With regards to clause 83 of the Charterparty, 

Owners asked Charterers to confirm their intention to clean the Vessel. 

13. On 27 June 2016, via Brokers and Managers, Charterers responded to Owners e-mail 

stating that they offered solution to arrange the Vessel cleaning at North Titan if Owners 

were sailing North. If Owners weren’t sailing North, Charterers offered to pay lump sum 

of USD 20,000 in lieu of cleaning. 

14. On 28 June 2016, since the Vessel had missed the laydays canceling that had been agreed 

before, Champion gave notice to Owners that they were canceling the Next Fixture. 

15. On 29 June 2016, via Brokers, Owners sent e-mail to Charterers asking the Charterers to 

arrange the for the Vessel’s hull cleaning after completing the discharge at Wahanda.  
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16. On 30 June 2016, Charterers responded to Owners (via Brokers and Managers) stating that 

any voyage to South Island would be non-contractual and that cleaning could not be 

performed at Wahanda. Charterers offered to pay USD30,000 in lieu of cleaning.  

17. On the same day, Owners responded to Charterers (via Brokers) giving them one final 

opportunity to comply with their contractual obligations under clause 83 of the 

Charterparty by arranging for underwater cleaning prior to re-delivery.  

18. The Vessel was re-delivered on 30.06.2016, discharge of the cargo having completed on 

the same day.  

19. The Vessel’s hull was cleaned at South Island between 01.07.2016 and 03.07.2016 at a 

total cost of USD41,000.  

20. On 01.08.2016, Owners presented their Final Hire Statement to Charterers (the “FHS”). 

The FHS includes costs of USD97,766.64 in relation to cleaning the Vessel’s hull at South 

Island after re-delivery of the Vessel. Charterers have failed to pay the amount of 

USD96,567.42 but have otherwise paid the sums due under the FHS.  

21. On 04.07.2016, Owners chartered the Vessel to Fairwind International (“Fairwind”) for a 

time charter trip of about 50-55 days (the “Replacement Fixture”). Delivery under the 

Replacement Fixture was to be DLOSP South Island with a laycan of 4-6 July 2016. The 

daily rate of hire was USD11,000. 

 

 

 

 

 

 

 



--Written Submission on Behalf of the Owner-- 

      TEAM 26 

9 | P a g e  
THE 20TH INTERNATIONAL MARITIME LAW ARBITRATION MOOT COURT COMPETITION 

 

ARGUMENTS 

A. THE VESSEL HAS ALWAYS BEEN ON-HIRE 

In accordance with the agreement between the Owner and the Charterer, the latest re-

delivery is 55 days after the ship sets sails, in this case the Thanos Quest set sails in 20 April 

2015, hence the latest re-delivery date is 15 June 2015. If the charterers fails to redeliver the 

vessel before 15 June 2015, they are liable for damages.1 

Within the Doric Pride, it is stated that “under a time charter the risk of delay is 

fundamentally on a time charterer, who remains liable to pay hire in all circumstances unless 

the charterer can bring himself within the plain words of an off- hire provision”.2 In order to 

trigger the NYPE 2015 Clause 17 concerning off-hire, three necessary condition must be met, 

(a) the full working of the vessel has been prevented;3 (b) the full working of the vessel is 

prevented due to circumstances that fall under the clauses; 4  (c) exist a loss of time. 5 

Unarguably, the Charterers experience a loss of time, however the cause does not fall under 

any reason regulated under the Clause 17. 

The full working of the vessel has not been prevented 

The first question to be answered in any dispute under the off-hire clause is whether the 

full working of the vessel has been prevented, for if it has not, there is no importance to further 

                                                             
1 Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia) [1991] 1 Lloyd‟s Rep 100, p.162 

2 The Doric Pride [2006] 2 Lloyd’s Rep. 175, at page 179 

3 Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. (The Aquacharm) [1980] 2 Lloyd’s Rep.237, p.9 

4 Nitrate Corporation of Chile Ltd. v. Pansuiza Compania de Navegacion S.A. etc [1980] 1 Lloyd's Rep.638, 

p.651 

5 Ibid.; Canadian Pacific (Bermuda) Ltd., v. Canadian Transport Co. Ltd. [1974] 1 Lloyd’s Rep.311, p.314; 

Hugh Hogarth & others v. Alexander Miller, Brother, & Co. [1891] A.C. 48, p.67 



--Written Submission on Behalf of the Owner-- 

      TEAM 26 

10 | P a g e  
THE 20TH INTERNATIONAL MARITIME LAW ARBITRATION MOOT COURT COMPETITION 

 

pursue the issue.6 The full working of the vessel is prevented when the vessel is prevented from 

performing the next operation charterer’s require from the vessel.7 

Mareva Navigation Co. Ltd. V. Canaria Armadora S.A. establishes that the owners 

provide the vessel and the crew to work the vessel. So long as these are fully efficient and able 

to render to the charterers the service then required, hire is payable continuiously.8 However, 

to decide whether an events prevents the full working of a vessel, distinction need to be drawn 

between causes which completely extraneous and the condition of the ship itself. 9  The 

quarantine of the vessel is not an extraneous cause as it only affect the legal status of the vessel, 

the vessel is incapable of performing the services immediately required, anchors and discharge, 

in normal circumstances if the vessel is incapable of performing the services immediately 

required it would be equal as off-hire, however, when the next services is anchor and discharge, 

the Court in The Westfalia deems that the full working of the vessel is, regardless had not been 

prevented, and thus has the right to demand payment.10 

Furthermore, the existence of fouled hull must also be taken into the considerations of 

determining “services immediately required”, in The Berge Sund, as the vessel requires an 

extensive cleaning  and possess a legal dispute in the port leading to inability to discharge the 

cargo, the Court is in the opinion that the services immediately required by the vessel was not 

to discharge the cargo, but to carry out the cleaning, and as the vessel was fully fit to carry it 

                                                             
6 The Laconian Confidence [1997] 1 Lloyd’s Rep. 139, p.141; Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. 

[1980] 2 Lloyd’s Rep.237, p.9 

7 Sig. Bergesen DY v Mobil Shipping and Transportation Co. (the “Berge Sund”) [1993] 2 Lloyds Rep 453, 

p.459 

8 Mareva Navigation Co. Ltd. V. Canaria Armadora S.A. [1977] 1 Lloyd's Rep. 368 

9 Belcore Maritime Corporation v. Fratelli Moretti Cereali S.p.A. [1983] 2 Lloyd's Rep.66 

10 Hogarth v Miller (“The Westfalia”) [1891] AC 48, p. 56-57 
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out, the vessel is on hire.11 Similarly, the Thanos Quest due to its extremely fouled hull, the 

services immediately required is to clean the hull, and therefore, Thanos Quest is on-hire. 

In any case the Tribunal deems the full working of the vessel has been prevented, it is 

not caused by circumstances that fall under Clauses 17 

(i.) There has been no deficiency and/or default and/or strike of officers. 

The definition of deficiency of officers has been established in Royal Greek 

Government v Minister of Transport, that wording meant "numerical insufficiency" and only 

restricted the meaning into the vessel to being off-hire when an adequate complement of 

officers and crew for working the ship was not available, however, the Thanos Quest had a full 

complement of crew.12` 

The Court submitted that the natural meaning of "default of men" is restricted only to " 

…of a refusal by Officers or crew to perform all or part of their duties as owed to the shipowner 

and not the negligent or inadvertent performance of those duties….".13 If the Owners do not 

provide a workforce in the numbers necessary to perform the chartered services as owed by the 

Owners to the Charterers, when required, there is a 'deficiency of men'. However, the Owners 

do provide the numbers necessary, and the workforce does not refuses to perform the services. 

The Tribunal must differentiate the meaning of refuse and unable, as the two words are distinct 

and separate. The accepted meaning of ‘default’ was capable of referring to negligent or 

inadvertent performance of duties in the natural sense, however, the Court in The Saldanha 

does not agree with the wide meaning of ‘default’ in the off-hire clause as it would result 

                                                             
11 Sig. Bergesen DY v Mobil Shipping and Transportation Co. (the “Berge Sund”) [1993] 2 Lloyds Rep 453, 

p.460; Minerva Navigation Inc v Oceana Shipping AG (“the Athena”) [2012] EWHC 3608 (Comm), para. 67 

12 Cosco Bulk Carrier Co Ltd & Anor v M/V "Saldanha" [2010] EWHC 1340, art 23; Royal Greek Government 

v Minister of Transport (1949) 82 Ll. L. Rep. 196 

13 Cosco Bulk Carrier Co Ltd & Anor v M/V "Saldanha" [2010] EWHC 1340, art 20 
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in‘startling alteration in the bargain typically struck in time charterparties as to the risk of 

delay,14 the meaning of ‘default’ is required to be restricted. Under this restricted interpretation, 

the phrase ‘default and/or deficiency of men’ was only meant to cover refusal to perform duties 

and not the wider concept of negligent or inadvertent performance.15 Only two members of the 

crew out of the entire crew, the cook and one of the motormen are unable to perform their 

duties due to sickness, they however does not refuse to perform their obligation. 

In addition, the Clause contains the additional wording "…and/or strike of Officers or 

ratings". This additional wording suggest that the clause is focused on a refusal to perform 

duties, whether or not amounting to a full-scale strike.16 

(ii.) The vessel is not detained 

If there is a doubt as to what a in a off-hire clause words means, those words must be 

read in favour of the Owner, as the Charterer is attempting Owner right to hire.17 The Thanos 

Quest cannot be considered as detention as the situation is inconsistent with the elements of 

confinement in the words itself, the vessel is perfectly fit to turn back, is not confined by the 

authority.18 

Hence, the Charterers fail to satisfy the burden of bringing themselves clearly within 

the wording of Clause 17 in question.  

                                                             
14 Ibid., para. 27 

15 Ibid, para. 28; Terrence Coghlin, Andrew Baker, Julian Kenny, John Kimball, Time Charters 6th Edition, 

(CRC Press: Florida, 2014), p. 456 

16 Cosco Bulk Carrier Co Ltd & Anor v M/V "Saldanha" [2010] EWHC 1340 (Comm), art.  26 

17 Royal Greek Government v Minister of Transport (1949) 82 Ll. L. Rep. 196, p. 199 

18 Hyundai Merchant Marine Co Ltd v Furness Withy (Australia) Pty (the “Doric Pride”) [2005] 2 Lloyd's Rep. 

470, 16 

https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Terrence+Coghlin%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Andrew+Baker%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Julian+Kenny%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22John+Kimball%22
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Even if the circumstances falls under Clause 17, Lex specialis derogat lex generalis 

principle applies. 

 Regardless, the circumstances can be considered as quarantine since the definition of 

quarantine, “a period of time for the isolation and detention of ships containing persons or 

animals suspected of having or carrying a dangerous communicable disease, in order to prevent 

the spread of the disease” has been fulfilled within this case.19  Hence, even if the event does 

fall into Clause 17, the more specific Clause 44 will prevail. It is stated within the Clause 44 

of Omega Chartering Rider Clauses that “Owners shall be liable for any delay in quarantine 

arising from the Master, Officers, or crew having communication with the shore or any infected 

area without the written consent of Charterers or their agents.” In the charter parties, it is 

consented by both parties the place of delivery would be West Coast, in which at the same time 

is the place contaminated by Ebola, therefore, it is understandable for the port authority to 

suspect Ebola over the Owners crew infected with fever and decide to quarantine Thanos Quest. 

As the quarantine is caused by the delivery of the vessel in West Coast on the consent of the 

Charterers, pursuant to Clause 44, the Owners is not liable for any delay and the time lost 

cannot be considered off-hire as stipulated in the Omega Rider Clause.20 

B. THE Charterer IS LIABLE TO COMPENSATE THE Owner FOR THE LOSS IT 

SUFFERED 

a. The Charterer is responsible for the Owner loss of profit in the “Next 

Fixture” 

 

                                                             
19 Bryan A. Garner, Black Law’s Dictionary 9th Edition, (Thomson West: New York, 2009), p. 1362 

20 The Laconian Confidence [1997] 1 Lloyd’s Rep. 139, at page 151; Lensen v. Anglo- Soviet (1935) 52 

Ll.L.Rep. 141 
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Throughout the histories of the legal world, numerous cases concerning late redelivery 

existed, and thus we must refer to it.21 The Court in Hyundai Merchant Marine Co Ltd v Gesuri 

Chartering Co Ltd  establish that, when both parties have agreed that the vessel will be 

chartered for a period of time, the charterers are under a duty to ensure that the ship is 

redelivered at the end of chartering period.22 The Charterers in the present case, violates their 

duty by redelivering the vessel one month late than the period agreed upon in the Charterparties. 

To determine whether or not the Owners is entitled to compensation for the loss of profit 

in the Next Fixture, either limb of the rule of remoteness must be met. Those two limb rule of 

remoteness, in accordance with Hadley v Baxendale are (1) damages arising naturally from a 

breach of the contract and (2) damages arising from special circumstances that is known to 

both parties.23  

Pursuant to those rules, Achilleas case separate the damages in terms of late redelivery as 

either damages arising naturally, or damages not regulated under the contract, known as 

damages arising from special circumstances.24  

The cancellation of the Next Fixture due to late redelivery fell to the first limb of rule of 

remoteness 

Everyone, as a reasonable person, is taken to know the "ordinary course of things" and 

consequently what loss is liable to result from a breach of contract in that ordinary course.25 

                                                             
21 Alma Shipping Corpn of Monrovia v Mantovani (The Dione) [1975] 1 Lloyd’s Rep 115, 117- 118; Arta 

Shipping Co Ltd v Thai Europe Tapioca Service Ltd (The Johnny) [1977] 2 Lloyd’s Rep 1, 2; Transfield 

Shipping Inc v Mercator Shipping Inc [2008] UKHL 48;  Hyundai Merchant Marine Co Ltd v Gesuri Chartering 

Co Ltd (The Peonia) [1991] 1 Lloyd’s Rep 100, 118 

22 Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia) [1991] 1 Lloyd’s Rep 100, para 

23 Hadley v Baxendale [1854] EWHC J70, p. 151 

24 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 

25 Czarnikow Ltd v Koufos (The Heron II) [1969] 1 AC 350, p. 389 E/G; Transfield Shipping Inc v Mercator 

Shipping Inc EWCA, para. 91 
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The Tribunal in Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd deems that 

parties that involved in the charter party contract are well aware, that the Owner will in advance 

agree to the next fixture, without the completement of the previous fixture to maximize the 

profit received.26  Furthermore, the Court in The Gregos states “A cargo ship is expensive to 

finance and expensive to run. The shipowner must keep it earning with the minimum of gaps 

between employments... encourage the planning and performance of voyages to the tightest of 

margins.”27 The Achilleas arbitrators also reflects that “missing a date for a subsequent fixture 

was a “not unlikely” result of the late redelivery of a vessel.”28 This is not however, merely the 

assumption of the Tribunal, but also considering the expertise and experience of the parties. In 

considering whether the loss fell into the first limb, the Court is not constrained to look at what 

people with not even a minimum knowledge of the shipping trade would contemplate as the 

first limb requires the loss to "arising naturally according to the usual course of things from 

such breach of contract itself". Instead, the Court is entitled to look at the "general…facts…, 

known to both parties" in which, "such knowledge and information as (the contract breaker) 

as reasonable men (sic), experienced in its trade, should have had and should have brought to 

bear in its contemplation". Hence, regardless of the Charterers knowledge for the exact laycan 

date, it is a general facts or the both experienced parties to understand that owner will always 

charter the vessel to the subsequent fixture within strictest margin possible to maximize the 

profits.29  

 

                                                             
26 Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia) [1991] 1 Lloyd’s Rep 100, para. 

90; Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para. 69;  

27 Torvald Klaveness A/S v Arni Maritime Corporation  [1995] 1 Lloyd's Rep 1, p. 4 

28 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para. 53 

29 Monarch Steamship Co Ltd v Karlshamns Oljefabriker (A/B) [1949] AC 196, p. 220-223 
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The loss fell into the second limb of rule of remoteness. 

To prove the special circumstances, Achilleas establish that for the charterers to be liable 

for the Owner loss of fixture profit due to late re-delivery, the charterers must know the 

existence of the future fixture while at the same time understand the risk of late redelivery to 

the Owners,30 and the damages for lossess are foreseeable,31 this is generally an inclusive 

principle: if losses of that type are foreseeable, damages will include compensation for those 

losses, however large.32  When the Next Fixture has been agreed upon, the Owners drew the 

Charterers attention to the existence of this Next Fixture through e-mail dated 18 and 26 June 

2016. And due to the knowledge of the existence of Next Fixture, the charterers know exactly  

that a failure to redeliver the vessel in time to allow the owners to deliver it would be liable to 

result in the loss of that fixture.33  Hence, as the Owners fulfill the second rules of remoteness 

by notify Charterers regarding the existence of the Next Fixture,  as required within Hadley v 

Baxendale, the Charterers are without a doubt, liable for the loss.34 

The Charterer is entitled to compensate the Owners. 

 Futhermore, In Victoria Laundry Ltd v Newman Industries Ltd, the Tribunal mentioned 

that for loss to be recoverable, the parties involved did not need to foresee that a breach of 

obligations must necessarily result in that loss: “It is in enough if he could foresee it was likely 

so to result.”35 The Court in the Achilleas states that the defendant will be liable for any type 

                                                             
30 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para. 23 

31 Transworld Oil Ltd v North Bay Shipping Corpn (The Rio Claro) [1987] Lloyd’s Rep 173, p. 175; Jackson v 

Royal Bank of Scotland plc [2005] 1 WLR 377 

32 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para.21 

33 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528, p. 542-543 

34 Hadley v Baxendale [1854] EWHC J70, para. 354-355 

35 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528, p. 539-540 
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of loss and damage which is reasonably foreseeable as likely to result from the act or omission 

for which he is held liable.”36 

for which he is held liable.”37 

b. The Charterer is not prevented to clean the hull. 

Within the Lovel & Christmast Ltd v. Wall it is stated that it is the duty of the Court to 

construe the document according to the ordinary grammatical meaning of the words. 

Unlike the previous case concerning hull fouling such as the Kitsa and the Rijn, within the 

present case, Clause 83 of the Rider clause shifts the responsibility for hull fouling from 

the owner into the charterer,38 and hence, as the Charterer agree to bind themselves into 

the rider clause,the Charters had accepted responsibility for the consequences of any 

fouling that may have taken place at that port.39  

The Charterer is not prevented to clean the hull 

 Thanos Quest has arrived at Wahanda in 7 May, and was informed by the Port State 

Control at 11 May that the vessel is quarantined for a minimum 28 days, in which the 

vessel would be allowed to discharge at the earliest date of 12 June 2016. Despite the 

existence of Charterer knowledge at 25 May that Wahanda cannot provide the vessel with 

the services, the Charterer has never made any attempt to inquire the availability of other 

ports cleaning services prior to the earliest date possible for discharge.40 Assuming the 

                                                             
36 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para. 31 

37 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48, para. 31 

38 Action Navigation Inc v. Bottiglieri Navigation Spa (The "Kitsa") [2005] EWHC 177; Santa Martha Baay 

Scheepvaart and Handelsmaatschappij N.V v Scanbulk A/S (‘The Rijn’) [1981] 2 Lloyd’s Rep 267. 

39 Action Navigation Inc v. Bottiglieri Navigation Spa (The "Kitsa") [2005] EWHC 177, para.30 

40 Royal Brunei Airlines Sdn Bhd v Tan [1995] 2 AC 378, p, 389-390;Yam Seng PTE Ltd v International Trade 

Corporation Ltd [2013] EWHC 111, p. 67 
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principle of good faith, the test of good faith is objective in that it depends on whether, in 

the particular context, the conduct would be regarded as commercially unacceptable by 

reasonable and honest people. 41  . Throughout the times the Charterer possess the 

knowledge that Wahanda cannot provide the cleaning it required and until the earliest date 

possible for discharge, exist more than 10 days for the Charterer to inquire the nearest port, 

North Island quotation for the cleaning and immediately clean it as the distance between 

Wahanda and North Island is only half a day away, 10 days is more than sufficient, and 

hence, the Charterer is not prevented to clean the hull, but refuse to do so as reasonable 

and honest people will not conduct nothing, but will to their best efforts search for the 

alternatives.42  

Pursuant to the Clauses, as the Charterer is not prevented to clean the hull, the 

Charterer are not entitled to “agree a lump sum payment in full and final settlement of 

Owner’s costs and expenses”, but must comply with its obligation clean the vessel at its 

own risk, cost, expense and time. The owners is must be entitled to their cost,43 it has been 

established within The Pamphilous, the cost may encompass the restoration of vessel to 

the vessel on-delivery condition, hence, the Charterer is required pay the entire payment 

in order to recover the vessel into its on-delivery condition, this cost will include the cost 

to deliver the vessel into possible port for the cleaning.44  

                                                             
41 Mid Essex Hospital Services NHS Trust v Compass Group UK and Ireland Ltd (t/a Medirest) [2013] EWCA 

Civ 200, p. 98 

42 Ibid. 

43  Isabella Shipowner SA v Shagang Shipping Co Ltd [2012] EWHC 1077, para. 68 

44 Bulfracht (Cyprus)Ltd v Boneset Shipping Co Ltd (The “Pamphilos”) [2002] 2 Lloyd's Rep 681, p. 691; 

Terrence Coghlin, Andrew Baker, Julian Kenny, John Kimball, Time Charters 6th Edition, (CRC Press: Florida, 

2014), p.240 

https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Terrence+Coghlin%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Andrew+Baker%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22Julian+Kenny%22
https://www.google.co.id/search?hl=id&tbo=p&tbm=bks&q=inauthor:%22John+Kimball%22
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Therefore, the Charterer is obligated to compensate the owner not only the cost of hull 

cleaning, but include the cost of transporting the vessel into the South Island. 

Even if the Charterer is prevented to clean the hull, Clause 83 is nevertheless breached 

Regardless whether or not the Charterer is prevented to clean the hull, there has been 

no agreement to a lump of sump pursuant to the Clause 83 of the Rider clauses. The essence of 

agreement is to “shall be mutually agreed” by both parties,45 in the present case however, the 

Owner on numerous occasion does not give their consent to the Charterer offer as the extent of 

the damages is yet to determinde, this clearly exhibit no such “agree a lump sum payment” has 

been done. Therefore, the Charterer is liable to compensate the Owner due to breach of contract. 

C. THE Charterer IS NOT ENTITLED FOR CLAIMS INDEMNITY FOR CARGO 

CLAIM 

The claim is time-barred 

Clause 6 of Inter-Club Agreements states that “Recovery under this Agreement by an 

Owner or Charterer shall be deemed to be waived and absolutely barred unless written 

notification of the Cargo Claim. . . include details of the contract of carriage, the nature of the 

claim and the amount claimed.” The Charterer has never submit a written notification of a 

Cargo Claim despite the Owner good-faith granting 9 months extension for the Charterer to 

submit their Cargo Claim. Hence, the Charterer does not have the rights to submit the present 

cargo-claim. 

                                                             
45 Teekay Tankers v STX Offshore & Shipbuilding [2017] EWHC 253, p. 127 
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The claim was not caused by either unseaworthiness and/or error or fault in the 

navigation or management of the vessel. 

Within The Benlawers, it has been established for the circumstances fall into Clause 8 

(a) of the Inter-Club Agreement, they must (a.) investigate the facts underlying cargo damage 

to determine whether it was cause by unseaworthiness; and (b.) to test unseaworthiness as under 

the bill of lading under which the cargo claim was brought without asking in addition whether 

such unseaworthiness was actionable under the charter.46  

 The Court in Smith, Hogg & Co Ltd v Black Sea and Baltic General Insurance Co Ltd 

states that the limitation of the owner responsibility of seaworthiness is restricted only to the 

duty of the owner obligation to conduct ‘due diligence… to make the ship seaworthy’, the 

exercise of due diligence involves not merely that the shipowner personally shall exercise due 

diligence, but that all his servants and agents shall exercise due diligence. In most cases if the 

vessel is unseaworthy due diligence cannot have been used by the owner, his servants, or 

agents; if due diligence has been used the vessel in fact will be seaworthy.47 Hence, it can be 

interpreted as owners would not be liable for the seaworthiness of their ships, through 

employing masters, crews and agents whom will perform the due diligence, whether any 

diligence and care to make their vessels seaworthy were in fact exercised or not,48 as the owner 

obligation stop only ensuring the seaworthiness of the vessel before the vessel left the port.49 

 

 

                                                             
46 The Benlawers [1989] 2 Lloyd's Rep 51, p. 168 

47 Hogg & Co Ltd v Black Sea and Baltic General Insurance Co Ltd [1939] 2 All ER 855 

48 Riverstone Meat Co Pty Ltd v Lancashire Shipping Co Ltd, The Muncaster Castle [1961] AC 807 

49 Ibid. 
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PRAYER FOR RELIEF 

For the reasons set out above the Charterer seeks the following orders and declarations:  

(1) An indemnity for 100% of the Cargo Claim (to be quantified), alternatively damages in like 

amount;  

(2) The amount of USD 375,000.00, alternatively damages in like amount;  

(3) Interest as particularised above; and 

4) Costs. 

 


