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STATEMENT OF FACTS 

THE PARTIES 

Nextport Forwarders International Pty Ltd (the “claimant”) is engaged in business as a freight 

forwarder. Q Shipping Ltd (the “respondent”) is the owner and operator of M.V. Vespucci 

(“vessel”).  

THE CONTRACT 

The following were shipped on board the vessel under the following Bill of Lading: 

Good Port of Loading Place of Delivery Bill of Lading 

number 

Tulips Felixstowe, 

United Kingdom 

Melbourne, Australia QSHIP16380 

Pharmas Hamburg, 

Germany 

Melbourne, Australia QSHIP77245 

Champagne Le Havre, 

France 

Melbourne, Australia QSHIP68735 

Wines Genoa, Italy Melbourne, Australia QSHIP18479 

 

The Tulips, Pharmas, Champagne, and Wines (together, “goods”) were in good order and 

condition for carriage and delivery upon their shipping. 

The respondent agreed to carry the goods on behalf of the Claimant on the vessel in accordance 

with Bill of Ladings issued with agreement containing the Respondent’s standard form Terms 

and Conditions v3.8. The respondent had duty to ensure that the goods reached the place of 
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delivery in good condition and order, and to ensure that the goods were properly transported 

under the agreement v3.8 and the Hague-Visby rules.  

BREACH OF THE CONTRACT 

The goods were to reach Melbourne, Australia on 27 April 2021 however, the vessel reached 

Melbourne, Australia only on 7 July 2021. There goods were not received in good condition 

and order, specifically there was premature germination of the Tulips, and freezing and 

subsequent defrosting of the Pharmas. The goods were also not transported properly which 

resulted in build-up of moisture, retention of heat in the product and lack of proper airflow in 

the container carrying Champagne. The container carrying the wine was found punctured. This 

has resulted in the claimant suffering loss and damage.  

CLAIM, LOSS AND DAMAGES  

Considering the damage caused to the goods, interest and, the claimant claims against the 

respondent the sum of GBP 712,960.00, EUR 796,258.97 and USD 1,442,454.00.  

ARBITRATION PROCEEDINGS 

In pursuance of the above-mentioned claim, the claimants have served a notice of arbitration 

against the respondents under Article 26 of the contract v3.8, which provides for arbitration in 

accordance with the UNCITRAL Arbitration Rules, administered by the London Court for 

International Arbitration (LCIA) at London, UK by three arbitrators in English in case 

of any dispute.  
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ARGUMENTS ADVANCED 

SUBMISSIONS ON THE JURISDICTION OF THE ARBITRAL TRIBUNAL AND 

THE LOCUS STANDI OF THE PARTIES 

1) THIS TRIBUNAL HAS THE JURISDICTION TO DETERMINE THE CLAIMANT’S CLAIM IN 

RELATION TO THE CHAMPAGNE CARGO. 

The Respondent has averred1 that this Tribunal does not have the jurisdiction to determine 

the Claimant’s claim in relation to the Champagne Cargo on application of clause 26 of v3.7 

(“the arbitration clause”). It is, however submitted that this Tribunal has the jurisdiction 

to determine the Champagne Cargo claims for the following reasons: 

A. This Tribunal has the Jurisdiction to determine its own jurisdiction by construing the 

arbitration agreement according to its governing law.   

B. Further, the arbitration clause is separable from the rest of the contract and is void 

ab initio for want of intention.  

A. This Tribunal Has The Jurisdiction To Determine Its Own Jurisdiction By 

Construing The Arbitration Agreement According To Its Governing Law. 

Since there is no contrary agreement, it is submitted that this tribunal is competent to rule 

on its own substantive jurisdiction by virtue of section 30(1) of the Arbitration Act 19962, 

which codified the principle of Kompetenz-Kompetenz. 

 
1 Moot Problem, pg. 8, Defence and Cross-Claim dated 1 November 2021, para 6 (d, e). 
2  Section 30(1), UK Arbitration Act,1996. 



CLAIMANT’S MEMORANDUM 

 

B. The arbitration clause is separable from the rest of the contract and is void ab initio 

for want of intention. 

An arbitration clause is separable from the underlying contract3 . The invalidity of the 

arbitration clause does not necessarily entail the invalidity of the underlying contract4. A 

contract cannot be formed which is in accordance with the intention of neither party.5 In the 

case at hand, neither the Claimant nor the Respondent had the intention to be bound by v 

3.7 (the arbitration clause in particular6). 

As regards the lack of intention of the Claimant, the Respondent in all its email 

communications with the Claimant had a note7  at the end of every email bringing to notice 

of the Claimant the change in the Bill of Ladings version from 3.7 to 3.8, since January 01, 

2021. This change was also reflected in the website of the Respondent8. Further the Bill of 

Ladings issued both before and after the Champagne Bill of Lading conformed to v 3.8. 

Ergo, it was only reasonable of the Claimants to presume that the Bill of Lading in dispute 

also conformed to v 3.8. 

The email exchange between an employee of the Respondent and its CEO dated September 

10, 20219  is evidence of the fact that the Respondent had no intention to be bound by v 3.7 

and the current issue regarding this Tribunal’s jurisdiction is by reason of a mere clerical 

error by the Respondent’s port agent. It is also evident from the email10 that the Respondent 

deems having to deal with the claims in multiple spots (the result of the port agents’ clerical 

 
3 Gary B Born, International Commercial Arbitration, Third Edition, Wolters Kluwer, pg. 494. 
4 Id, pg.597. 
5 Anson’s Law of Contract, 30th Edition, Oxford Publication; Upton-on-Severn RDC v Powell [1942] 1 All ER 

220. 
6 The only difference between v3.7 and v 3.8 is the arbitration clause. 
7 Moot Problem, pg. 22-33, “NOTE: As from 1 January 2021 we are trading on B/L Version 3.8”. 
8 Moot Problem, pg. 29, Email from Kate-NFI Transport Co-op to Persephone-NFI Senior Account Manager, 

dated 2 August, 2021. 
9 Moot Problem, pg. 21, Email from Leslie-QShip Employee to CEO- QShip, dated 10 September,2021. 
10 Id. 
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error) as an inconvenience. It seems highly probable that the Respondent seeks to rely on v 

3.7 as an afterthought with no additional benefit than delaying the settlement of claims since 

it seems that it was only after the Respondent’s consultation with its legal counsel that they 

wanted to conform to v3.7. Therefore, it can be inferred that the claimant had no intention 

for v 3.7 to be applied in its transaction relating to the Champagne Cargo with the Claimant. 

Since, neither the Claimant nor the Respondent intended for v 3.7 to be applicable, the 

arbitration clause (which is the only substantial difference between v 3.7 and v 3.8) is void 

ab initio for want of intention. 

2) THE CLAIMANT THOUGH NOT THE CONSIGNEE HAS STANDING IN RELATION TO THE 

PHARMA CARGO CLAIM. 

A. The Contract Terms Allows the Claimant to Bring a Claim and Point to The Claimant 

Having Locus Standi to Bring the Claim.  

It can be noted that terms and conditions under v3.8 are applicable to “Merchants”. ‘Merchants’ 

under cl(1) of v3.8 is defined such that it includes “the Shipper, Holder, Consignee, Receiver 

of the Goods, any Person owning or entitled to the possession of the Goods or of this bill of 

lading and anyone acting on behalf of such Person.” The forwarder here is acting on behalf of 

the shipper and would come within the ambit of ‘merchant’ under cl(1) of v3.8. It can be 

observed that cl(8.4) of v3.8 provides that the responsibility of the carrier in connection with 

or arising out of the supplying of a Container to the Merchant whether before, during or after 

the Carriage would be governed by terms and conditions in v3.8. Reading cl(1) with cl(8.4) 

points to the fact that the claimant has locus standi to hold the respondent responsible for claims 

in connection with or arising out of the supplying of a Container to the Merchant.  
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Further, the claimants (freight forwarders) and the respondents (carriers) are both tacitly 

assumed to be contractually linked with each other on the terms of the bill of lading11, despite 

the absence of any direct contract between them or the claimant being specified as contract 

party.12 Therefore, there exists an implied contract between the claimants and the respondents. 

B. The Claimant Has the Locus Standi to Sue in Their Capacity as Agent of The 

Consignee.  

As per Cl(3) of v3.8 “The Merchant warrants that in agreeing to the Terms and Conditions 

hereof he is, or has the authority to contract on behalf of, the Person owning or entitled to 

possession of the Goods and this bill of lading.” Therefore, it can be ascertained that the 

claimant has authority to contract on behalf of the Person owning or entitled to possession of 

the Goods and this bill of lading. In this case, the consignee owns and is entitled to the 

possession of the goods and bill of lading and consequently, the claimant is authorised to 

contract on behalf of the consignee. This makes the claimant essentially the agents of the 

consignee.   

In English law, agency is a legal relationship that involves three parties: a ‘principal’, on whose 

behalf the agent acts; an ‘agent’, who acts on behalf of the principal; and ‘third parties’ whom 

the agent brings into legal relations with the principal.13 In the present case, the principal is the 

consignee, on whose behalf the claimants act and the respondents are whom the claimants have 

brought into legal relations with the consignee.  

 
11 This includes the various functions that the freight forwarder did in relation to the Pharma Cargo including 

notifying, packing, stowing etc.  
12 Baughen S (2009) Shipping law, 4th ed., Routledge-Cavendish, London ; New York. 
13Oxford Legal Research Library: 1 The Nature of ‘Agency’ in: Agency, 

https://olrl.ouplaw.com/view/10.1093/law/9780198784685.001.0001/law-9780198784685-chapter-1. 

 

https://olrl.ouplaw.com/view/10.1093/law/9780198784685.001.0001/law-9780198784685-chapter-1
https://olrl.ouplaw.com/view/10.1093/law/9780198784685.001.0001/law-9780198784685-chapter-1
https://olrl.ouplaw.com/view/10.1093/law/9780198784685.001.0001/law-9780198784685-chapter-1
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Further, the claimant in their capacity as notify party is the buyer’s agent. This is because the 

notify party is usually responsible for all formalities that would help with the timely clearance 

of the cargo upon its arrival at the destination port.  

A Freight Forwarder is a multi-function agent who undertakes to handle the movement of 

goods from point to point on behalf of the cargo owner. This includes freight forwarders acting 

as an agent only and identified as a ‘notify party’. Therefore, it is further to be noted that the 

freight forwarder is the agent of the consignee as they are nominated by the receiver of the 

cargo to arrange for the transportation, receiving, clearance and delivery of the cargo. When a 

forwarder acts as an agent, it will contract with the actual carrier on behalf of its principal. 

Also, it is worth noting that a cargo owner or principal does not have a direct claim against a 

carrier.14 In this situation, the claimant on behalf of the cargo owner or principal, in the present 

case the consignee, has all standing to hold the respondent responsible and further claim 

damages from them to make good the loss suffered by the consignee in equity. 

C. The Claimant Has the Locus Standi to Sue in Their Capacity as Bailor of The Goods.  

Bailment arises when property is delivered by a person (“the bailor”) to another person (“the 

bailee”).15Bailment is defined as “the rightful possession of goods by one who is not the 

owner.”16 Bailment is the element of lawful possession, however created, and the duty to 

account for the thing as the property of another, that creates the bailment, regardless of whether 

such possession is based upon contract in the ordinary sense or not.17 This points to the fact 

that bailment may arise pursuant to a contract, but the creation of the relationship is not 

dependent on the existence of a contract. Therefore, the forwarder not being mentioned as the 

 
14

 's-Hertogenbosch Court of Appeal, 16 March 2021 (ECLI:NL:GHSHE:2021:747) 
15

 A. Darby Dickerson, Bailor Beware: Limitations and Exclusions of Liability in Commercial Bailments, 41 

Vanderbilt Law Review 129 (1988) 
16

 id. 
17

 Zuppa v. Hertz, 268 A.2d 364 (N.J. 1970) 
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consignee does not matter because no contract as such is required to constitute bailment. In 

light of this, the claimant is entitled to bring a non-contractual cause of action for breach of 

duty by the respondent as bailee. 

 In the present case, there is no doubt that the transaction amounts to a bailment. The goods 

were in the lawful possession of the respondent for a particular purpose namely, for their 

carriage and the respondent had a duty to take care of the goods while they were in their 

possession. This is because, in a bailment, the bailee owes a duty of care to the bailor in respect 

of the goods while they are in its custody.18 For the duration of the bailment, the bailee is under 

a duty to take reasonable care of the property. The bailee is liable to the bailor for damage 

caused to the property while it remains in the bailee's possession. Therefore, the claimant has 

in any event title to sue in bailment. 

3) THE RESPONDENT VIOLATED ITS LEGAL OBLIGATIONS AS A CARRIER.  

Pursuant to the Bills of Lading and the Hague-Visby Rules19, the Respondent had duties, inter 

alia, to: (a) properly and carefully load, handle, stow, carry, keep, care for, and discharge the 

Cargo carried; (b) properly man, equip and supply the Vessel; (c) make the holds and all other 

parts of the Vessel in which the Cargo was carried fit and safe for its reception, carriage and 

preservation; and (d) exercise, before and at the beginning of the Voyage, due diligence to 

make the Vessel seaworthy. It is submitted that the Respondent has violated the above-

mentioned duties. The Respondent’s violation of duties and associated claims are dealt with in 

detail below, Cargo-wise. 

i) Submissions on the Champagne Cargo 

 
18 (Simon Baughen, 4th edn, page 51. 
19 The Hague-Visby Rules,1968. 
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The Hague- Visby Rules requires the carrier to obligatorily record the following in the Bill of 

Lading, the violation of which would constitute a misdescription as against the parties: 

• Leading marks20 for the purpose of identification21 

• The number of packages or pieces, or the quantity or weight, as the case may be. 

• The apparent order and condition of the goods. 

 

As between the shipper and carrier, under the Hague-Visby Rules the bill is prima facie 

evidence of the leading marks, quantity and apparent order and condition of the goods as therein 

described in accordance with paragraphs 3(a), (b) and (c)22. It is submitted that the alleged 

misdescription of the products shipped by Merve SA does not fall within the mandatory 

requirements of a Bill of Lading as stated above and does not release the Respondent of its duty 

to properly and carefully load, handle, stow, carry, keep, care for, and discharge the Cargo 

carried.  

The alleged misdescription is not a leading mark for identification purposes as is evidenced by 

the fact that neither the Claimant nor the Respondent has disputed the identifiability of the 

Cargo. Neither is it representing the number of packages or pieces, or the quantity or weight. 

Further, even if the alleged misdescription were to fall under “apparent order and condition of 

goods”, unlike the other requirements of rule 3, the information included is not supplied by the 

shipper,23 but is a statement of the carrier’s assessment of the goods, ergo shifting the onus of 

making the alleged misdescription onto the carrier.  

 
20 Article III 3(a), The Hague-Visby Rules, 1968. 
21 Richard Aikens, Bills of Lading, 2nd Edition, Informa Law, pg. 222. 
22 Richard Aikens, Bills of Lading, 2nd Edition, Informa Law, pg. 22; In order for the bill to be even prima facie 

evidence under the Rules it must (as at common law) make an unqualified assertion or representation as to the 

quantity or quality of the shipment: Noble Resources Ltd. v Cavalier Shipping Corp. (The Atlas) [1996] 1 Lloyd’s 

Rep. 642, 646. 
23 Richard Aikens, Bills of Lading, 2nd Edition, Informa Law, pg. 23. 
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Further, the alleged misdescription is not one that the carrier depends on to determine the 

storage conditions or the due diligence required in taking care of the Cargo. The fact that the 

product of the shipper (Merve SA) did not originate in Champagne, France may at worst be an 

Intellectual Property infringement. A mere Infringement of IP does not mitigate/void the 

Respondent’s duty as carrier to provide adequate storage conditions for the Cargo since the 

storage conditions and the care with which sparkling wines, be it “Champagne” from 

Champagne region or the Claimant’s Consignment from Hughesville, are almost identical in 

nature, albeit accounting for minor changes. Further, It is clear from the surveyor’s report24 

that the entire shipment of Champagne has been affected and damaged by the moisture and 

heat stress in the consignment25 which is not necessarily attributable to the packaging by the 

Shipper. Based on balance of probabilities, reasonable inferences and absence of proof to the 

contrary it can be said that the respondent did not take adequate measures to make the holds fit 

and safe for the reception, carriage and preservation of the Champagne Cargo. All sampled 

cases exhibited damage to the extent that it is reasonably foreseeable that the entire shipment 

has been affected. Ergo, the Respondents are liable for the damage caused to the entire Cargo 

and are bound to pay the commercial value of the consignment, which is USD 927,954.00 plus 

landing costs. 

ii) Submissions on the Tulip Cargo 

The Surveyors and Loss Adjusters report show that the damaged Bulbs sprouted due to the 

lapsed time between cultivating the bulbs and eventual delayed shipment to Australia. So 

firstly, it can be noted that there was undue delay in the arrival of the shipment beyond the 

stated date of arrival. This cannot be ignored nor can the carrier exclude liability for this delay 

considering that certain goods particularly, the tulips that were boarded to be shipped were of 

 
24 Moot Problem, pg. 92. 
25 Moot Problem, pg. 91. 
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perishable nature. In this instance, it is submitted that the delay would point to the 

unseaworthiness of the vessel. The delay has shown that the vessel is not fit to carry goods of 

perishable nature. The carrier had an implied obligation to provide a seaworthy vessel and in 

common law, the obligation of the owner to provide a seaworthy ship is absolute and, in the 

event of breach, he will be liable irrespective of fault.26 Here, when the Hague-Visby rules are 

applied, the carrier has a duty to exercise due diligence to make the ship seaworthy.27  

The Surveyors and Loss Adjusters report state that the damage to the bulbs were observed 

immediately upon opening the Container doors. The carrier's term of obligation under an 

'ocean' bill of lading runs from the moment the goods cross the ship's rail on loading to the time 

they cross it on discharge, according to common law. The 'tackle to tackle' or 'alongside' rule 

applies here. Here, it is very clear that the damages happened while they were on board the 

ship, while they were under the carrier’s term of obligation. Therefore, the respondent was in 

violation of their duty.  

iii) Submissions on the Pharma Cargo 

The Shippers through the Claimant’s had provided the Carrier with Refrigerated Containers 

that were to be set at a temperature of +4o C. The Respondent has the duty to make the holds, 

refrigerating and cool chambers, and all other parts of the ship in  which goods are carried, fit 

and safe for their reception, carriage and preservation28.This duty is evidently breached since 

the Container reached a fluctuation in the ambient temperature of -24o C  over the period of 

approximately 58 hours between 6 and 8 April 2021, and then progressively increased again, 

which caused the freezing and subsequent defrosting of the product during voyage. Also, in the 

absence of any additional proof of fault in packaging and functioning of the refrigerated 

 
26 JOHN WILSOM, CARRIAGE OF GOODS BY SEA. 
27 Id.  
28 Hague- Visby 
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container, based on balance of probabilities and reasonable inferences it can be said that the 

respondent did not take adequate measures to make the holds, refrigerating and cool chambers 

fit and safe for the reception, carriage and preservation of goods. 

Due to the nature of the product and its purpose on being for human consumption, it is 

submitted that the entire consignment is not fit for use and is completely. Ergo, the Respondents 

are liable for the damage caused to the entire Cargo and are bound to pay the commercial value 

of the consignment, which is EUR 778,866.35 plus landing costs. 

iv) Submissions on the Wine Cargo 

It can be noted that the packing declaration very well shows that all care was taken to ensure 

that the packing was done properly. It can be observed that a volume of the product poured out 

from the Container upon commencing discharge. This points to the fact that damage to the 

container happened while it was under the carrier’s responsibility. The initial refusal to allows 

the Surveyors and Loss Assessors to inspect the stow position, deck fixings and condition of 

lashings is suspicious. All this culminates and points to the fact that damage to the good i.e., 

the wine, as well as the container happened while they were under the responsibility of the 

carrier and thus, the respondents are liable to pay damages for the same.  

Further, for the claim for damages on costs incurred to determine the leaking substance and to 

take hazardous precautions and for engaging emergency/HAZMAT services, the claimant 

submits that these costs aren’t the liability of the claimant since all the incidents including 

leaking of the wine and consequent incidents that resulted in damage to the claimant as well 

happened while goods and the container were under the responsibility of the respondent.  

The condition of the container, as was observed by the Surveyors and Loss Assessors, show 

that the handling of the container resulted in puncture holes in the container roof, adjacent to 
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the front right hand corner casting, and tear at the base on the right-hand container sidewall 

panel adjacent to the rear left lower corner casting. There is nothing to show that such a 

puncture hole was there or was observed prior to loading of the Cargo. Given this, and going 

by balance of probabilities, it can be inferred that the damage to the container, specifically the 

two punctures and one tear to the container happened while they were handled by the carrier 

and his agent/servant. It is stated that the puncture and the tear resulted in leakage of the wine, 

which has resulted in loss of good of the claimant and resultantly makes the claimant entitled 

to get damages. The bulkhead valve stopcock being slightly loose and partially open also points 

to negligence on the part of the respondent. The Surveyors and Loss Assessors also points to 

the possibility that the loss may have been exacerbated by an apparent impact to the Container 

during the voyage. 

4) PAYMENT OF FREIGHT CHARGES AND APPLICATION OF LIMITATION UNDER HAGUE-

VISBY RULES. 

i) The Claimant Is Not Liable To Pay The Freight Charges.  

Payment of freight charges is not the claimant's responsibility. The responsibility of paying the 

freight charges lies with the shipper and buyer of the goods. This is made clear through the 

terms and conditions of the contract. Attention of the tribunal is brought to cl. 16.4 of v3.8 

which provides, “Payment of Freight and charges to a freight forwarder, broker or anyone other 

than the Carrier or its authorised agent, shall not be deemed payment to the Carrier and shall 

be made at the Merchant’s sole risk”. This clause very well shows that payment of freight 

charges is not the prerogative of the claimant and they are in no way involved in the payment 

of freight charges. Therefore, it is submitted that paying the freight charges is not the 

responsibility of the freight forwarders and the claimant is not liable to pay the freight charges.  
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Further, the carriers failed to perform their part of contract of carriage as the goods were not 

transited as per the required conditions and hence damaged. There was a breach of contract and 

a failure on the part of the carriers to perform their obligations as was proved in the preceding 

issue. Therefore, the freight forwarders are not liable for payment of freight charges.  

ii) The Respondents Are Not Entitled To A Limitation In Accordance With The Hague-

Visby Rules. 

The claimants would like to bring to the notice of the tribunal the clause which provides for 

the limitation that the respondents are claiming. Article IV 5(a) states that, “Unless the nature 

and value of such goods have been declared by the shipper before shipment and inserted in the 

bill of lading, neither the carrier nor the ship shall in any event be or become liable for any loss 

or damage to or in connection with the goods in an amount exceeding the equivalent of 666.67 

units of account per package or unit or units of account per kilo of gross weight of the goods 

lost or damaged, whichever is the higher.” A plain reading of the clause shows that the 

limitation is applicable only when the “nature and value” of the goods have not been declared. 

In the present case, the nature of the goods have been stated under the head “description” in 

the Bill of Lading. With regard to the “value” of the goods, the attention of this tribunal is 

drawn to cl. 7.3(ii) of v3.8 which states, “in all other cases, the Shipper declares and the Carrier 

states the value of the Goods declared by the Shipper upon delivery to the Carrier has been 

stated in the box marked “Declared Value” on the reverse of this bill of lading and extra freight 

paid.” This points to the fact that the value of the goods have been declared on the reverse of 

the Bill of Lading. Given that the “nature and value” of the goods have been clearly stated in 

the Bill of Lading, the limitation under Hague-Visby does not apply in the present case.  

It can be noted that Article IV (1) states that, “Neither the carrier nor the ship shall be liable for 

loss or damage arising or resulting from unseaworthiness unless caused by want of due 
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diligence on the part of the carrier to make the ship seaworthy, and to secure that the ship is 

properly manned, equipped and supplied, and to make the holds, refrigerating and cool 

chambers and all other parts of the ship in which goods are carried fit and safe for their 

reception, carriage and preservation in accordance with the provisions of paragraph 1 of Article 

III.” As was proved in the preceding section, there was want of due diligence on the part of the 

carrier to make the ship seaworthy, and to secure that the ship is properly manned, equipped 

and supplied, and to make the holds, refrigerating and cool chambers and all other parts of the 

ship in which goods are carried fit and safe for their reception, carriage and preservation in 

accordance with the provisions of paragraph 1 of Article III. Therefore, the carrier must show 

that the damage was caused by circumstances (i.e., a hidden defect) which he could not avoid 

or that he, his servants or agents took all measures that could reasonably be required to avoid 

the occurrence and its consequences. As this was not proved or shown, the carrier’s liability 

will be unlimited. 

The claimant also brings to the notice of the tribunal Article IV 5(e) of Hague-Visby rules 

which states, “Neither the carrier nor the ship shall be entitled to the benefit of the limitation 

of liability provided for in this paragraph if it is proved that the damage resulted from an act or 

omission of the carrier done with intent to cause damage, or recklessly and with knowledge 

that damage would probably result.” In this case, as was proved in the preceding issue, there 

were acts and omissions on the part of the carrier with knowledge that damage would probably 

result, which resulted in the damage to the goods.  

Importantly, it can be noted that the Bill of Lading specifies that the goods are stowed on deck. 

'Goods' under Article I (c) is defined to include “goods, wares, merchandise, and articles of 

every kind whatsoever except live animals and cargo which by the contract of carriage is stated 

as being carried on deck and is so carried.” This shows that the goods to which the Hague-
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Visby rules apply does not include goods stated to be carried or carried on deck. Therefore, the 

goods in the present case do not come under purview of the Hague-Visby rules. It is further 

pointed out that carriage on deck is a breach of contract under English law and that the 

prohibition is based on the assumption that cargo is to be stowed in the usual carrying places.29 

Thus, the application of the Hague-Visby Rules is excluded by virtue of the fact that the cargo 

was stated to be stowed on deck and was so carried. With regard to the limitations specified in 

the terms and conditions, it is submitted that this tribunal can hold the carrier liable for 

negligence because the limitation clause does not contain the word "negligence". 

 

 

 

  

 
29 LINA WIEDENBACH, THE CARRIER'S LIABILITY FOR DECK CARGO (1 Springer 2015). 
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PRAYER AND RELIEFS SOUGHT 

Claimant respectfully requests the arbitral tribunal to issue an award:  

(a) declaring that the arbitral tribunal has jurisdiction in respect of Dispute; consolidated 2022 
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(b) declaring that Respondent violated its obligations by failing to properly carry Cargo;  

(c) ordering Respondent to compensate Claimant for damages suffered as a result of 

Respondent’s breaches of Contracts, currently estimated in the following currencies and 

amounts: (i) GBP 712,960.00 (ii) EUR 796,258.97 (iii) USD 1,442,454.00  

(d) ordering Respondent to pay interest on the amounts which Respondent is ordered to 

compensate Claimant at such rates and for such periods to be determined by the arbitral 

tribunal; and  

(e) ordering Respondent to pay all costs of the arbitration, including Claimant’s 

representatives’ costs and expenses.  

 


