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Statement of Facts 

The Parties and The Charterparty 

Panther Shipping Inc. (“The Owners”) chartered the M/V “THANOS QUEST” (the “Vessel”) to 

Omega Chartering Ltd. (“The Charterers”) by a charterparty dated 18.03.2016. It was time charter 

trip of about 50-55 days from West Coast to Wahanda carrying a cargo of harmless bulk products. 

The Vessel was delivered on 29th March, 2016 and after loading cargo, commenced its journey on 

20th April, 2016.  

The Delay at Wahanda Port 

Meanwhile, there was an outbreak of Ebola virus in the City of West Coast, reported in the well 

read newspaper, West Coast Daily Echo. On 7th May, 2016 Vessel arrived at the discharge port of 

Wahanda. However, the Port State Control feared that the crew might be carrying the Ebola virus 

and thus the vessel was not allowed to berth before such inspection and confirmation was carried 

out. Thus, she was held at the anchorage. The Charterers held Owners liable for this delay and 

sought to hold the vessel off-hire. Due to such delay, the Owners had to cancel a subsequent fixture 

with Champion Chartering Company. Moreover, the hull was fouled and required cleaning as per 

the agreement. However, the cleaning could not be performed by the Charterer before redelivery 

due to non-availability of the same at Wahanda port. 

The Damage to Cargo 

The crew members negligently pumped water into the cargo hold while ballasting prior to leaving 

the berth at West Coast. As a result of the wet damage to the cargo, the receivers of the cargo 

brought a claim against the Charterers. 
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The Claims 

The Owners contend that the Charters are in breach of the Charterparty since they failed to perform 

hull cleaning prior to re-delivery as well as failed to re-deliver the Vessel prior to the expiry of the 

maximum period of the Charterparty, due to which loss and damage was suffered by the Owners. 

The Charterers raised claims pertaining to Cargo and sought restitution of the alleged overpay of 

hire charges, or alternatively, damages. These proceedings have been conjoined and are being 

brought together for the tribunal’s reference. 

The Commencement of the Arbitration 

The Arbitration proceedings were instituted pursuant to the provisions of the Charterparty, and the 

Arbitral Tribunal is composed of Ms. Mary Walker and Capt. Eric Masterson. This memorandum 

is in support of the contentions for the Respondent for the purpose of the Arbitration Proceedings. 
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Arguments Advanced 

I. The Respondent is not liable for failure to perform Hull Cleaning before redelivery 

1. It is submitted that the Respondents are not liable for non-performance of Hull Cleaning. This 

submission is three-fold: Respondents were relieved of their obligation to perform hull 

cleaning  (A), no other remedy prescribed under BIMCO Hull fouling clause (B), and no 

liability arises under Clause 4, NYPE, 2015 (C). 

A. Respondents were relieved of their obligation to perform hull cleaning 

2. There was no failure on part of the Respondents to perform hull cleaning before redelivery 

as Charters were prevented to perform hull cleaning (i), and the Claimants failed to accept 

and arrive at a lumpsum amount prior to redelivery (ii). 

(i) Respondents were prevented to perform hull cleaning 

3. It is submitted that Respondents were prevented to perform hull cleaning since Cleaning was 

not possible at Wahanda port (a), and alternate arrangements made were refused by the 

Claimants (b).  

(a) Cleaning was not possible at Wahanda 

4. Wahanda anchorage was not suitable to hull cleaning due to reason of complex current,1 

charge and other issues. The muddy waters2 were also a hindrance, while poor and below 

average visibility3 aggravated these issues. Thus, the Wahanda Port Services conveyed their 

                                                           
1 First Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
2 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
3 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
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inability to arrange cleaning 4at the port due to the abovementioned circumstances and further 

suggested that the cleaning be done at other port.5 

(b) Alternate cleaning arrangements were refused by the Claimants. 

5. The Respondents offered to get the hull cleaned at the North Titan port in case the vessel was 

headed that way and in the alternative, offered to settle the costs in a lumpsum amount in a 

full and final settlement of all and any costs claims, expenses, damages, liabilities, howsoever 

and whatsoever arising as a result of or in connection with the need for cleaning pursuant to 

clause 83.  

(ii) Claimants failed to accept and arrive at a lumpsum amount prior to redelivery 

6. They attempted to negotiate and re-negotiate the price, raising it from USD 150006 to USD 

20,0007 to USD 30,000.8 The Claimants showed no interest in arriving at a settlement and 

unfairly insisted of getting the hull cleaned at a port of their choice (South Island). Second 

Email of 29 June 20169 

7. While the Claimants demand USD 41,000, the costs are no more than USD 33,000, giving 

emphasis to the quotation received10 by them from the Titan Shipbuilders at North Titan port. 

Owner’s decision to reject Respondents’ offer to have the Vessel’s hull cleaned at North Titan 

port as well as refuse any lump sum amount pursuant to the Charters being prevented to 

perform such cleaning, is an indication of the Owner’s intention of non-compliance. Thus, 

                                                           
4 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
5 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
6 Second Email of 8 June 2016, Page 29 of the Record. 
7 Third Email of 27 June 2016, Page 39 of the Record. 
8 First Email of 30 June 2016, Page 43 of the Record. 
9 Second Email of 29 June 2016, Page 43 of the Record. 
10 Quotation document, Page 37 of the Record. 
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Respondents have fulfilled their part of obligations under the Clause and are relieved of their 

obligation to perform hull cleaning. 

B. No other remedy prescribed under BIMCO Hull fouling clause 

8. Clause 8311 of the Charterparty clearly provides that in the event that “Respondents are 

prevented from carrying out such cleaning, the parties shall, prior to but latest on redelivery, 

agree a lump sum payment in full and final settlement of Claimants’costs and expenses 

arising as a result of or in connection with the need for cleaning pursuant to this Clause”12 

9. While the Respondents were prevented from performing hull cleaning, the Claimants refused 

to arrive at a lump sum amount. Such refusal was unreasonable on the Owner’s part since 

this is the only remedy provided under Clause 83. Thus, the Claimants cannot exert claims 

for payment after redelivery has been made, quoting a much higher amount than what is 

reasonable. 

C. No liability arises under Clause 4, NYPE, 2015 

10. The parties have agreed under the Charterparty, that next to the Omega Rider clauses, the 

NYPE form clauses shall be applicable13. In The Pamphilos, the Court had rejected the 

Owner’s claim for cost of hull cleaning on the basis that it had not been delivered “in like 

good order and condition” as stipulated under the re-delivery clause14 of NYPE, 2015. 

11. However, it was held that the fouling was an occupational hazard and qualified as “ordinary 

wear and tear” under the same clause15 which was an exception and thus made Owner’s liable 

                                                           
11 Pages 16, 39, 64 of the Record. 
12 Clause 83(d) BIMCO Hull Fouling Clause of the Charterparty, Page 6 of the Record. 
13 Email from Clark Kent to Omega Chartering, Page 5 of the Record; Claim submissions, page 66 of the Record.  
14 Clause 4, NYPE form, 2015. 
15 Clause 4, NYPE form, 2015. 
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to pay. This must be complied with unless it had resulted from an extraordinary event such 

as serious fouling due to compliance with the Respondents' order immediately (or shortly 

after) drydocking.  

12. However, this is not applicable to the present matter and thus, it is submitted that the 

Claimants are liable for costs of cleaning even if the NYPE 2015 form terms were applied. 

II. The Respondent is not liable for the cost of voyage to South Island for hull cleaning 

13. It is submitted that the Respondents are not liable for the amount of USD 55,567.42 claimed 

by the Claimants16 (A); Arguendo, even if they are found to be liable, they are not liable for 

any cost apart from the lump-sum amount (B). 

A. The Respondents are not liable for the amount of USD 55,567.42 

14. It is submitted that the Respondents are not liable for the amount of USD 55,567.42 claimed 

by the Claimants since the voyage to South Island is Non-contractual (i); and notice of re-

delivery led to termination of the Charter-party (ii). 

(i) The voyage to South Island is Non-contractual 

15. The charter party entered into between the Claimants and the Charters was for the specific 

purpose of carrying cargo of harmless bulk products for about 50-55 days from West Coat to 

Wahanda. Upon redelivery of the vessel, the Charterparty stands terminated. Any other 

voyage would not be covered under the terms of the Charterparty and be non-contractual. 

(ii) Notice of re-delivery led to termination of the Charter-party 

                                                           
16 Claim Statement, Page 69 of the Record. 
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16. The notice of re-delivery was validly given to the Claimants via first e-mail of 29 June, 2016. 

It was a definite notice of redelivery and was reasonably served. The period of reasonability 

can be determined by observing notices under previous case laws. In The Great Creation,17 

The charterparty stipulated 5/3/2/1 days definite notice for redelivery. The Zenovia Charter 

also had the exact same days allotted for definite notice for redelivery.18 Hire runs from the 

point of commencement of the charter to its redelivery, which is its termination.19 Thus, the 

Respondents validly gave the redelivery notice and upon subsequent redelivery, the Charter-

party stood terminated. 

B. Arguendo, they are not liable for any cost apart from the lump-sum amount 

17. Whereupon, if it is found that the Respondents are liable for failure to perform hull-cleaning 

prior to redelivery, it is submitted that the Charters shall not be liable for any costs apart from 

the lump sum amount. This submission is three-fold: absence of anticipatory breach (i); and 

Respondents are only liable for reasonable costs of cleaning the Vessel’s Hull (ii). 

(i) Absence of anticipatory breach 

18. Further, it is submitted that there was no anticipatory breach of the obligation to proceed with 

reasonable dispatch. An anticipatory breach of a contractual term may be said to have 

occurred when it is apparent from the conduct of the party that they intend to, or would 

necessarily be unable to, fulfil that obligation.20  

                                                           
17 Maestro Bulk Ltd v Cosco Bulk Carrier Co Ltd (‘The Great Creation’) [2014] EWHC 3978 (Comm) 
18 IMT Shipping and Chartering GmbH v Changsung Shipping Company Limited: The Zenovia [2009] EWHC 739 
19 Simon Baughen, Shipping Law, 6th ed. pp 189. 
20 Universal Cargo Carriers Corp v Citati [1957] 2 QB 401 
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19. It is not possible for a reasonable person to conclude that they did not intend to fulfil their 

promise under the contract.21 There could be no apprehension that the Respondents would 

have breached their hull-cleaning obligation. Hence, the Charterer’s actions were not 

sufficient to constitute an anticipatory breach of the charter.22 This establishes their clear 

intentions to fulfil their obligation under Clause 83.  

(ii) Respondents only liable for reasonable costs of cleaning the Vessel’s Hull 

20. The cost of cleaning varies depending on the port where such services are availed of. 

However, the Clause stipulates agreeing on an amount prior to redelivery. As such, 

irrespective of the actual costs incurred by the Owner in the future, Respondents liability 

extends only up to reasonable cost which has been determined to not exceed USD 30,000. 

Thus, it is abundantly clear that even if it is found that the Respondent is liable, they would 

only be liable to the extent of the costs of and not for the extra voyage to South Island. 

III. The Respondent is not liable to pay damages for late re-delivery of the vessel 

21. It is submitted that the respondent is not liable to pay damages for late re-delivery (A). 

Alternatively, if the respondent is found to be liable to pay damages for the late re-delivery, 

then the basis for calculation would be calculated differently (B). 

A. The respondent is not liable to pay damages for late re-delivery 

                                                           
21 Forslind v Bechely-Crundall 1922 SLT 496; Universal Cargo Carriers Corp v Citati [1957] 2 QB 401; Proctor & 

Gamble Ltd v Carrier Holdings Ltd [2003] EWHC 83 (TCC). 
22 Hugh Beale, Chitty on Contracts (31st edn, Sweet & Maxwell 2012) para 24-021 
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22. It is submitted that the respondent is not liable to pay damages for late re-delivery as the delay 

was caused by unforeseen circumstances (i); and respondent is not liable to pay for loss of 

next fixture (ii). 

(i)  The delay was caused by unforeseen circumstances 

23. It is submitted that unforeseen circumstances is a defence against late re-delivery of the 

vessel.23 When the delay in re-delivery is caused on the last voyage of the charterer with cargo 

still in hold, due to unforeseen circumstances, the charterer is allowed to complete the voyage 

and discharge the cargo.24 In the present dispute, the detention by port authorities at Wahanda 

and not being allowed to berth at the port from 7th May, 2016 to 26th June, 2016 due to an 

ebola virus scare amongst the crew members was an unforeseen circumstance.25 The vessel 

obtained free pratique and was cleared to berth on 26 June 2016, following which discharge 

began on 27 June 2016.26 Thus respondent did not cause any delay after the berthing of the 

ship and if not for the unforeseen circumstance, would have been able to re-deliver the ship 

within the stipulated time. The respondent has already paid for the period of over-run27 and 

therefore is not liable to pay anything beyond that for the late re-delivery due to unforeseen 

circumstance. 

(ii)  The respondent is not liable to pay for loss of next fixture 

24. It is submitted that the unless the laycan date of the following C/P is brought to the knowledge 

of the charterers at the time of entering into the contract with the charterers, the Claimants 

                                                           
23 Shipping Law, Simon Baughen, Routeledge, (6th edition, 2015), pg. 252. 
24 Maritime Law, Yvonne Baatz, Routeledge, (3rd edition, 2014), pg. 153. 
25 Email, pg.27 of the Record. 
26 Procedural Order No. 2of the Record. 
27 Defence and Counterclaim Submissions, pg. 75of the Record. 



17 
 

will not be able to claim for the loss of profit on the follow-on fixture.28 The anticipated 

profits from a lost fixture will not generally be recoverable unless at the time of contracting 

a charterer had detailed special knowledge of the owner’s next fixture.29 The next fixture was 

only entered into between the claimant and Champion Corp. on 15th June, 2016,30 when the 

vessel was still with the respondent and was not even allowed to berth at the port yet, and the 

respondent clearly had no special knowledge of the next fixture at the time of entering the 

charterparty with the claimant. Therefore, the respondent is not liable to pay for the loss of 

next fixture. 

B. Arguendo, the damages for late re-delivery will be calculated differently 

25. In the alternative, if the respondent is found to be liable to pay damages for late re-delivery, 

it is submitted that the damages for late re-delivery will be calculated differently as 

respondent would only be liable for the loss of fixture for the minimum period of two years, 

and not the maximum period of four years (i); and the amounts received for hire received 

under the Replacement Fixture and subsequent fixtures for the two years since re-delivery 

must be taken into account and be offset against the amount that respondent is found to be 

liable to pay (ii). 

(i)  The liability for damages must be of two years and not four years 

26. It is submitted that the liability for paying for loss of fixture would be of two years and not 

four years as only the confirmed anticipated loss of profits are paid for in damages and not 

notional anticipated loss of profits.31 The next fixture with Champion Corp. was fixed only 

                                                           
28 Julien Rabeux, Late redelivery in a nutshell, Defence guides, June 2015, Westpandi. 
29 The “Achilleas”, [2008] UKHL 48. 
30 Email, pg.32of the Record. 
31 The “Sylvia” [2010] EWHC 542 (Comm). 



18 
 

for two years and the further two years were not fixed and were at the option of the next 

charterer, which may not have materialised.32 Thus, the respondent is only liable to pay for 

damages for the loss of fixed fixture of two years instead of four years. 

(ii)  The amounts received from Replacement Fixture and subsequent fixtures must be 

offset against the liability of the respondent 

27. It is submitted that the vessel could only have been given to one charterer at any given point 

of time. In lieu of the loss of fixture with Champion Corp., the claimant already got a 

replacement fixture with Fairwind at a higher rate of hire than the lost fixture, the very next 

day after the hull cleaning was completed.33 Furthermore, there may have been additional 

fixtures post the replacement fixture which would have mitigated the amounts for the lost 

fixture. Thus, the loss of fixture with Champion allowed the claimant to give the vessel for 

replacement fixture and subsequent fixtures. Therefore, the earnings from all the fixtures in 

the two year period post redelivery (which was the fixed duration of the lost fixture) have to 

be offset against any damages that the respondent may be found liable to pay to the claimant 

for late re-delivery. 

IV. The claimant is liable to pay damages for the cargo claim 

28. It is submitted that the claimant is liable to pay the damages to the respondent for 

indemnifying the cargo claim as firstly, the claim is valid (A); secondly, there arises liability 

to pay for the damages by the claimants for the cargo claim (B). 

A. The claim is valid 

                                                           
32 Claim Submissions, pg. 69 of the Record. 
33 Claim Submissions, pg. 70 of the Record. 
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29. It is submitted that the cargo claim is valid as the respondent has the locus standi to bring the 

claim (i); there was legitimate cause to bring the cargo claim (ii); and the claim is not time-

barred (iii) 

(i)  The Respondent has the locus standi 

30. It is submitted that the respondent has the locus standi to bring forth the cargo claim as when 

the claimant is a charterer, its locus standi is unassailable.34 The cargo-claimant has title to 

sue the party from whom it has chartered the ship, which may be the shipowner or another 

charterer, under the terms of the charterparty concluded between them.35 As the respondent 

is the charterer in the present dispute, it is its unassailable right to bring forth the cargo claim 

and the respondent has the locus standi to be the cargo-claimant. 

(ii)  There was legitimate cause to bring the cargo claim 

31. It is submitted that the damage to the cargo of tea (bags) on board the vessel was extremely 

severe, wherein majority of the cargo was severely damaged.36 The cargo consisted of 8,600 

mt of loose leaf English Breakfast Tea in 1kg jute bags packed in 1,720 5mt big bags, which 

was stowed in bulk of the vessel.37 The damage to the cargo is to be attributed to the claimant 

as its crew members were responsible to safeguard the cargo until delivery (a); and the 

damage occurred due to the negligence of crew members of the claimant (b). 

(a)  The crew members of the claimant were responsible to safeguard the cargo until delivery 

                                                           
34 Maritime Law, Yvonne Baatz, Routeledge, (3rd edition, 2014), pg. 182. 
35 Maritime Law, Yvonne Baatz, Routeledge, (3rd edition, 2014), pg. 182. 
36 Preliminary Survey Report, by Mekon Surveyors Inc. of the Record. 
37 Preliminary Survey Report, by Mekon Surveyors Inc. of the Record. 
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32. It is a well-established principle that the Claimants have a duty to safeguard the good while 

the goods are within their duty of care.38 The duty of care begins with the voyage and ends 

with delivery.39 In the present case, the Respondent was liable to ensure that the cargo was 

safe and not the vessel was not damaged due to any action of the crew members.  

(b)  The damage occurred due to the negligence of crew members 

33. The damage to the cargo accrued due to improper use of the ballasting system by the crew.40 

The ballasting system is standard, and has a system of non-return valves, but in the present 

scenario, in the course of the ballasting operation, a crew member opened the wrong valves 

and sea water was pumped into the hold, rather than into the ballast tanks, in error.41 This 

information has been given by the experts who were independent surveyors42 and is therefore 

reliable. 

(iii) The claim is not time-barred 

34. It is submitted that the claim is not time barred as the time limit was two years and not one 

year for bringing forth the cargo claim (a); the claimant was informed about the cargo claim 

within the stipulated time (b); and the information provided to bring forth the cargo claim 

was sufficient (c). 

(a)  The time limit for bringing forward the cargo claim was two years 

                                                           
38 Vinmar International Ltd. And Another v. Theresa Navigation S.A., [2001] 2 Lloyd’s Rep. 1 
39 Transpacific Discovery S.A. v. Cargill International S.A. (THE “ELPA”), [2001] 2 Lloyd’s Rep. 596 
40 Preliminary Survey Report, by Mekon Surveyors Inc. of the Record. 
41 Preliminary Survey Report, by Mekon Surveyors Inc. of the Record. 
42 Preliminary Survey Report, by Mekon Surveyors Inc., pg. 48 of the Record. 
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35. While it is admitted that the Bill of Lading incorporates the Hague-Visby Rules for all 

purposes,43 and the time limit for bringing forward a cargo claim under the Hague-Visby 

Rules is one year,44 the same shall not be applicable to the present dispute due to incorporation 

of ICA in the charterparty. The Inter-Club Agreement has the effect of cutting across the 

balance of claims and defences under the Hague Rules by means of a rough and ready 

apportionment of financial liability as between Claimants and charterers.45 There was no 

justification for the application of the time bar in Art. III, rule 6, of the Hague Rules, when 

the ICA incorporated in the charterparty provides for two years of limitation to bring forward 

the claim.46 The general time bar (of 12 months) does not apply to claims falling under the 

ICA, which has its own self-contained time limit in clause 6.47 Therefore, it is submitted that 

the cargo claim was submitted by the respondent within the time limit of two years. 

(b)  The claimant was informed about the cargo claim 

36. Clause (6) ICA provides that: “Recovery…by an owner or charterer shall be deemed to be 

waived and absolutely barred unless written notification of the cargo claim has been given 

to the other party to the charterparty within 24 months of the date of delivery…or the date 

the cargo should have been delivered, save that, where the Hamburg Rules…are 

compulsorily applicable…the period shall be 36 months” 

37. It is submitted that the indemnity arising from the ICA is such that the time bar for 

commencing proceedings is calculated from the date when the underlying liability for the 

                                                           
43 Full Terms of the Carrier's Bill of Lading Form, pg. 50of the Record. 
44 Hague/Hague-Visby Rules, Article III, Rule 6. 
45 D/S A/S Idaho V. Peninsular And Oriental Steam Navigation Co. (The "Strathnewton"), [1983] 1 Lloyd’s Rep. 

219. 
46 D/S A/S Idaho V. Peninsular And Oriental Steam Navigation Co. (The "Strathnewton"), [1983] 1 Lloyd’s Rep. 

219. 
47 M.H. Progress Lines SA v Orient Shipping Rotterdam BV and other, The Genius Star 1, [2011] EWHC 3083. 
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cargo claim has been established (i.e. when the claim is settled and paid) not from the (earlier) 

date of discharge or delivery48. The respondent had informed the claimant about the 

possibility of a cargo claim arising as soon as the damage became apparent in an email,49 with 

an independent surveyor report corroborating the same.50 Furthermore, the claimant and the 

respondent were in constant touch regarding the issue and were even in unison regarding the 

grant of extension due to the delay on behalf of the receivers to provide the quantum of 

damage for cargo claim.51 Therefore the condition of written notice being given to the other 

party within 24 months has been complied with by the Respondent. 

(c) The nature and effect of the information provided for cargo claim was sufficient 

38. It is submitted that to protect time, only a message setting out the notice is required and there 

is no need to commence legal proceedings or issue a notice of arbitration.52 There are no 

specific requirements for the contents of the message, and only if possible the message can 

include details of the contract of carriage, the nature of the claim and the amount claimed.53 

If all the relevant information is not available then basis of the settlement is to be considered 

rather than the cargo claim itself for the purpose of limitation.54 The time taken to analyse the 

effect of cargo claim representations and the nature of the loss suffered by the claimant can 

be analysed further upon the initial notice of cargo claim.55 It would go against the intentions 

                                                           
48 London Arbitration 32/04. 
49 Email from Clark Kent Bulk to Hulk Hulls, 29 June 2016, pg. 46 of the Record. 
50 Preliminary Survey Report, by Mekon Surveyors Inc., pg. 48 of the Record. 
51 Emails, pgs. 59-60 of the Record. 
52 Eugene Cheng, Inter-Club New York Produce Exchange Agreement (“the ICA”) in a nutshell, Claims Guide, 

(Feb. 2019). 
53 London Arbitration Award 18/18. 
54 D/S A/S Idaho V. Peninsular And Oriental Steam Navigation Co. (The "Strathnewton"), [1983] 1 Lloyd’s Rep. 

219; Sonito Shipping Co. v. Sun United Maritime Ltd., [2007] No.06 civ.15308 CSH New York. 
55 London Arbitration (29/04); London Arbitration 3/94. 
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of the time bar provision in the ICA if a notification to the Claimants on behalf of the charterer 

was to be declared invalid.56  

39. It simply would be out of proportions if the owner in this way could avoid the 100% 

responsibility that was his in the case of cargo damage due to unseaworthiness.57 The idea of 

the notification is to give the receiving party the possibility to investigate the claim in hand 

and prepare his strategy of defence, and would be wrong and unjust to hold the charterers 

disentitled from recovering.58 Therefore, it is submitted that the nature and effect of the 

information provided was sufficient and the claimant cannot be absolved from their liability 

of paying the damages for cargo claim. 

B. There arises the liability of the claimant to pay for damages 

40. It is submitted that the Inter-Club New York Produce Exchange Agreement (hereinafter 

referred to as “ICA”) is an agreement entered into by the ship-Claimants and the charterers 

regarding the apportionment of liability for cargo claims arising under the New York Produce 

Exchange form of charterparty.59 There arises a liability for the claimant to pay for the 

damages as the provisions of ICA were applicable to the claimants and respondents (i); and 

claimant is liable to pay 100% of the cargo claim pursuant to Clause 8(a) of the ICA (ii); 

alternatively, the claimant is liable to pay at least 50% of the cargo claim pursuant to Clause 

8(b) of the ICA (iii). 

(i)  The provisions of ICA will be applicable  

                                                           
56 London Arbitration 16/02. 
57 London Arbitration 16/02. 
58 London Arbitration 16/02. 
59 Pace Shipping Co Ltd V Churchgate Nigeria Ltd (THE “PACE”), [2010] 1 Lloyd's Rep. 183. 
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41. The ICA is a commercial agreement, with an aim to avoid detailed legal arguments and costly 

disputes.60 It is submitted that as per Clause 53 of the Rider Clauses, it was agreed that the 

liability for cargo claims, as between Claimants and Charterers, shall be apportioned as 

specified by the Inter-Club New York Produce Exchange Agreement effective from February 

20, 1970 and 1996 as amended September 2011 and any amendments thereto.61 Therefore, 

the provisions of the ICA as they stand shall be applicable to the present claim. 

(ii)  Claimant is liable to pay 100% of the damages for cargo claim pursuant to ICA 

42. It is submitted that Clause 8 of the ICA states, in relevant part: “The apportionment… 

(8) Cargo Claims shall be apportioned as follows… 

(a) Claims in fact arising out of unseaworthiness and/or error or fault in navigation or 

management of the vessel: 100% Claimants save where the Owner proves that the 

unseaworthiness was caused by the loading, stowage, lashing, discharge or other handling 

of the cargo, in which case the claim shall be apportioned under sub-clause (b).” 

43. It is submitted that the claimants are liable to pay 100% damages for the cargo claim pursuant 

of Clause 8(a) of the ICA as there was severe water damage to the cargo of tea stowed in the 

vessel62 and damage to the cargo due to water intrusion on the vessel is considered as 

unseaworthiness by the owner/crew members.63 Therefore, it is submitted that due to the 

unseaworthiness caused by the negligence of the crew members, the claimant is liable to pay 

100% of the cargo claim pursuant to Clause 8 of the ICA. 

                                                           
60 Oceanfocus Shipping Ltd. v. Hyundai Merchant Marine Co. Ltd. (The “HAWK”), [1999] 1 Lloyd’s Rep. 176. 
61 Clause 53, Omega Chartering Rider Clausesof the Record. 
62 Preliminary Survey Report, by Mekon Surveyors Inc., pg. 48of the Record. 
63 London Arbitration 16/02. 
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(iii)  Arguendo, Claimant is liable to pay 50% of the damages for cargo claim pursuant 

to ICA 

44. It is submitted that Clause 8 of the ICA states, in relevant part: “The apportionment… 

(8) Cargo Claims shall be apportioned as follows… 

(b) Claims in fact arising out of the loading, stowage, lashing, discharge, storage or other 

handling of cargo: 100% Charterers unless the words "and responsibility" are added in 

clause 8 or there is a similar amendment making the Master responsible for cargo handling 

in which case: 50% Charterers 50% Claimants, save where the Charterer proves that the 

failure properly to load, stow, lash, discharge or handle the cargo was caused by the 

unseaworthiness of the vessel in which case: 100% Claimants.” 

45. It is submitted that even if it is found by the learned arbitrators that the cargo damage was not 

caused by unseaworthiness of the vessel, the claimants are still liable to pay at least 50% 

damages for the cargo claim pursuant of Clause 8(b) of the ICA. As the words "and 

responsibility”, making the master responsible for cargo handling were added in the 

charterparty clause pertaining to cargo claims.64 Therefore, the claimant is liable to pay 50% 

of the cargo claim in any case, pursuant to Clause 8(b) of the ICA. 

V. The vessel was off-hire from 07.05.2016 to 26.06.2016. 

46. It is submitted that a Time Charter is based on the concept of payment of hire by the 

Respondents for rendering the service of the ship and the crew for a specified period. But if 

there is any loss of time due to inability of the ship, hire is not payable for that period as per 

the Off-Hire Clause of the Charter Party. According to the Off-Hire Clause in NYPE Form65, 

                                                           
64 pgs. 7 and 73of the Record. 
65 Clause 17, NYPE Form, 2015 
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dealing with interruption to service, there are three matters that the Respondents must 

establish in order to put the ship off- hire: the full working of the ship must have been 

prevented (A); it must have been prevented by one of the causes or events listed in the clause 

(B); and there must have been a loss of time (C) and all the conditions have been satisfied. 

A. The full working of the vessel was prevented. 

47. Clause 17 of the NYPE Form66 states that the causes listed must prevent full working of the 

vessel. 

48. The full working of the vessel has been interpreted to mean the vessel must be fit to do what 

is required of her next, by the Respondent.67 The relevant determination here is whether she 

is prevented from carrying out the next operation that the performance of the Respondents’ 

orders makes necessary, i.e., what service they actually required. So if the next operation that 

the ship needs to undertake is to sail to the discharge port, but she is unable to do so, then the 

ship is being prevented from working. On the other hand, if the situation is that the ship is 

unable to sail, but the next operation required of her is to remain at berth and discharge, the 

full working of the ship has not been prevented. Thus, meaning that vessel should be efficient 

to do what she was required to do when she was called upon to do it.68 

49. In the present case, the Respondents required the vessel to be berthed, however the vessel 

was unable to do so, thus was prevented from working. 

50. Further, it has been held that working can be prevented not only by physical reasons but also 

by third party interference, for example legal or administrative action or piracy.69 The phrase 

                                                           
66 Clause 17, NYPE Form, 2015 
67 Sig Bergensen DY A/S v Mobil Shipping & Transportation Co (The Berge Sund) [1993] 2 Lloyd’s Rep 453 (CA) 
68 Hogarth v. Miller [1891] A.C. 48 (H.L.). 
69 Andre et Cie v Orient Shipping (Rotterdam) (The Laconian Confidence) [1997] 1 Lloyd’s Rep 139. 
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‘preventing the full working of the vessel’ does not require the vessel to be inefficient in 

herself, it can be prevented by outside as well as internal causes. 

51. In the present case, the vessel could not be berthed due to the action by Port State Control 

Authorities, thus, preventing the full working due to an administrative action. The reason 

behind the action of the Port Authorities was the illness of the crew members, suspected to 

carry Ebola Virus, thus, an internal cause.  

B. The cause of prevention falls under the causes listed. 

52. Clause 17 of the NYPE form70 states a number of events causing prevention of full working 

of the ship and further adds, “any other similar causes”. It has been held that the causes 

covered by the Clause are not restricted to physical or tangible causes. The causes covered 

include legal action or administrative acts by a port or other lawful authority, provided that 

they relate to the physical condition or efficiency of the ship or her crew or to the suspected 

condition of the ship or crew.71  

53. In the present case, the Port State Control Authorities suspected that the crew maybe carrying 

Ebola Virus and thus, did not allow the vessel to be berthed.72 Thus, the initial action of the 

Port State Control Authorities comes under the phrase “any other similar causes”. 

54. In Mastor Giorgis73, a distinction between situations where the “apparent” external cause 

had a relation with the internal condition or efficiency of the vessel and a totally extraneous 

cause. It was held that in the former, even though the underlying internal cause that relates to 

the efficiency of the ship is less apparent, it is characterized the primary source and regarded 

                                                           
70 Clause 17, NYPE Form, 2015 
71 Terence Coughlin, et.al, Time Charters, (6 Ed., 2008), para 25.36 p. 448.   
72 Mail 1, dated 7.05.2016, IMLAM Scenario V3, pg 
73 [1983] 2 Lloyd’s Rep 66   
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as the paramount cause. Internal condition of the ship not only relates to the physical 

condition and efficiency of the ship, it is understood broadly to include qualities, 

characteristics, history and Claimantship of the ship.74 

55. Further, a perusal of the observations made in different cases suggest that where the 

authorities act properly or reasonably pursuant to the (suspected) inefficiency or incapacity 

of the vessel, any time lost may well be off-hire even in the absence of the word 

‘whatsoever’.75 In The Apollo76, it was observed that there was good cause for the careful 

testing and disinfection that was carried out before free pratique was granted; and in The 

Aquacharm77 that no responsible person would use a ship suspected of carrying typhus. 

Moreover in The Bridgestone Maru No. 378 held that the vessel was off-hire even in the 

absence of the word ‘whatsoever’ on the basis that the regulations had been properly applied 

and that the failure of the pump to comply with the regulations was a potential (and 

reasonable) challenge to the efficiency of the ship herself.  

56. Thus, the suspected condition of the crew members carrying Ebola Virus is a good cause 

challenging the inefficiency of the vessel and the crew members and thus, the detention of 

the vessel before being allowed to berthed is a reasonable cause of off-hire. 

57. Clause 44 of the Rider Clauses79 states that any loss of time due to delay in quarantine because 

of the communication with the shore or any infected area without the written consent of the 

Respondents or the Agents to be treated as off-hire. The Port state control authorities did not 

allow the vessel to be berthed when it arrived at Wahanda because of the fear of the crew 

                                                           
74 The Mastor Giorgis [1983] 2 Lloyd’s Rep 66, The Laconian Confidence [1997] 1 Lloyd’s Rep. 139 
75 Andre et Cie v Orient Shipping (Rotterdam) (The Laconian Confidence) [1997] 1 Lloyd’s Rep 139. 
76 Sidermar S.p.A v Apollo Corp (The Apollo) [1978] 1 Lloyd’s Rep. 200. 
77 Actis Co. Ltd v Sanko Steamship Co (The Aquacharm) [1982] 1 Lloyd’s Rep 7 
78 Navigas International Ltd v Trans-Offshore Inc. (The Bridgestone Maru No. 3) [1985] 2 Lloyd’s Rep 62 
79 Clause 44, Omega Rider Charetering Clauses 
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carrying Ebola Virus as the vessel had sailed from West Coast, where there was an outbreak 

of Ebola Virus. On inspection, they quarantined the vessel because they found a number of 

crew members with a high fever. There was also no written consent obtained from the 

Respondents, as required by the Clause.  

58. A bare reading of the Clause makes it clear that it was the intention of the charter parties to 

include loss of time due to illness of crew members as a cause of off-hire. It has also been 

held that if the quarantine was as a result of the illness of the crew, thus preventing 

performance, then the vessel would be off hire.80 As a result of the quarantine, the berthing 

of the vessel was delayed and thus, time lost by the Respondents, making it an event leading 

to off-hire. 

C. Loss of time 

59. It is submitted that Clause 17 of the NYPE Form81 requires that there should be loss of time 

due to the occurrence of off-hire event. In the present case, the berthing of the vessel was 

delayed from 07.05.2016 to 28.06.2016, thus, delaying the delivery of cargo by more than a 

month, causing loss of time to the Respondent. Therefore, the vessel was off-hire for the said 

period of 07.05.2016 to 28.06.2016 as according to the off-hire clause, the Respondent is not 

liable to pay the hire for the period, he has not been rendered the service of the vessel. 

  

                                                           
80 O’Brien, Francis J., ‘Freight and Charter Hire’ (1974-1975) 49 Tulane Law Review 956. 

81 Clause 17, NYPE Form 2015 
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Request for Relief 

For reasons set out above, Respondent requests this tribunal to: 

 

1. Declare that the Respondent is not liable in relation to any of the claims made by the Claimant  

2. Declare that the Claimant is liable for Cargo Claim as submitted 

3. Award damages to the Respondent for over-hire paid due to the vessel being off-hire 

4. Award further or other relief as the Tribunal considers fit 

 


