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Summary of Facts 

The present dispute has arisen between Panther Shipping Inc. (hereafter “Claimant”) and 

Omega Chartering (hereafter “Respondent”).  

Claimant is a ship owner company that has added MV Thanos Quest (hereafter “the Vessel”) 

to its tween decker vessels to be used in servicing the medium term time charter market. 

18 March 2016  The Claimant chartered the Vessel to the Respondent (charterer) for a time 

charter trip of about 50-55 days from West Coast to Wahanda.  

29 March 2016 The vessel was delivered. 

18 April 2016 Several cases were reported regarding the outbreak of Ebola virus. 

20 April 2016 Loading of cargo was completed and the vessel sailed for Wahanda 

7 May 2016 The Vessel arrived at the discharge port of Wahanda but it was held at 

anchorage because the Port Authority had suspected crew members were 

carrying the Ebola virus. 

The Respondent insisted the vessel was off-hire at this period pursuant to 

clause 17 of the charterparty.  

8 May 2016 The Claimant iterated that the Vessel was on hire.  

24 May 2016 Wahanda port services informed Respondent that hull cleaning could not be 

performed at the Wahanda anchorage.  

15 June 2016 Claimant chartered the Vessel to Champion Chartering Corp (“Champion”) 

for a period of two years, plus a further two years in charterers’ option (the 

“Next Fixture”). 

The daily rate of hire was USD 10,500.00. 

18 June 2016 Claimant reserved right to claim against Respondent for losses incurred as a 

result of the Vessel being redelivered without hull cleaning. 
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23 June 2016 Respondent obtained a quotation from North Titan Shipbuilders for the 

cleaning of the Vessel’s hull at North Titan port. The total amount was USD 

33,000.00. 

26 June 2016 The vessel obtained free pratique and was cleared to berth. 

28 June 2016 Champion Chartering Corp cancelled the Next Fixture, since the Vessel 

missed Laycan. 

30 June 2016 The Vessel was re-delivered and the discharge of the cargo was completed. 

Also, a joint survey was performed by Mekon Surveyors Inc. to determine the 

extent of damage to the cargo and the preliminary report was obtained.  

On the other hand, the receivers of the cargo brought a claim against 

Charterers (the “Cargo Claim”). 

1-3 July 2016 The Vessel’s hull was cleaned by Claimant at South Island at a total cost of 

USD 41,000.00. 

4 July 2016 Claimant chartered the Vessel to Fairwind International for a time charter trip 

of about 50-55 days (the “Replacement Fixture”).The daily rate of hire was 

USD 11,000.00. 

1 August 2016 Claimant presented Final Hire Statement to Respondent (the “FHS”). 

The FHS includes costs of USD 97,766.64 in relation to cleaning the Vessel’s 

hull at South Island after re-delivery of the Vessel. 

Respondent has failed to pay the amount of USD 96,567.42 but has otherwise 

paid the sums due under the FHS. 
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Summary of Pleadings 

I. The arbitral tribunal has jurisdiction to hear the case submitted before it. According to well-

established principles of party autonomy, parties have mutually agreed to consent for the 

jurisdiction of this Tribunal, in clause 80 of their Charterparty. 

II. Respondent has failed to perform its obligation of hull cleaning and must therefore pay 

claimant USD 95,567.42, under the principle of compensation, as the costs of cleaning. 

Clause 83 of the Charterparty obliges Respondent to perform, or pay the lump sum, for hull 

cleaning prior to redelivery.  

III. Claimant is entitled to damages amounting to USD 15,330,000.00 for late redelivery for 

its loss of hire under the next fixture. The late redelivery by Respondent, is the sole reason 

that Claimant lost his Next Fixture. This loss of hire was foreseeable, directly caused by 

Respondent, and hadn’t occurred in a normal course of affairs. Furthermore, the Thanos 

Quest had an available market. 

IV. the vessel was on hire during its stay in Wahanda and therefore Respondent is not entitled 

for any reimbursement of hire. The vessel was never prevented from its full working and an 

off-hire event never happened; making the vessel on-hire. This is also in line with established 

case law. 

V. Claimant is not responsible for the cargo damage. Respondent never send a proper 

notification in accordance with Clause 6 of ICA and any claim against Claimant is now time 

barred. Alternatively, it is denied that the cargo claim would fall to be apportioned under 

clause 8(a) of the ICA because the Vessel was not unseaworthy and the damage was not a 

result of error in the management or navigation. 
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VI. Claimant is entitled to receive interest for the all the damages claimed under section 49 of 

the Arbitration Act of 1996. The tribunal has complete discretion in this regard and should 

award interests and cost in the favour of Claimant. 
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Pleadings 

I. The arbitral tribunal has jurisdiction to hear the case submitted before it.  

According to the doctrine of competence-competence 1 the arbitral tribunals are empowered 

to decide their own jurisdiction to hear and determine the dispute before them2. However, 

they cannot make this decision on their own initiative3; and arbitral tribunals do not get their 

jurisdiction from any legislation4.  

Furthermore, under the principle of party autonomy, if two parties have the legal right to 

settle a dispute between themselves; then they can grant jurisdiction to a third party in order 

to settle their dispute for them5. Hence,  according to a well-established rule, the main source 

of jurisdiction is the arbitration agreement6. In other words, the parties’ consent provides the 

underpinning authority for the power of arbitrators to decide the dispute7. 

Alongside all what mentioned above, the arbitration agreement alone is not sufficient to 

initiate arbitral proceedings. In order for the agreement to operate, the arbitrator(s) whom are 

appointed by the parties in the agreement or after it, must accept their appointment8.  

In the case at hand, the parties to the Charterparty, by referring to rider clause 809 and 10210 

have expressly used their autonomy to give the arbitral tribunal the jurisdiction required for 

resolving their probable dispute about or in connection with the Charterparty. On the other 

                                                 

1 Kompetenz-Kompetenz. 
2  UNCITRAL Model Law On International Commercial Arbitration, art 16(1); LCIA Rules, art 23.1; Arbitration 

Act 1996, art 30; Moses, Margaret, The Principles And Practice Of International Commercial Arbitration 

(Cambridge publications, 2017)  p 96. 
3 Uzlac, Prof. Dr. Alan, ‘Jurisdiction of the Arbitral Tribunal: Current Jurisprudence And Problem Areas Under 

The UNCITRAL Model Law’, Int.A.L.R (2015) p 155. 
4 Casey,J. Brian, Arbitration Law Of Canada (Juris Publishing Inc, 2nd ed, 2011) p 159. 
5 Fagbem, Sundy A, ‘The Doctrine of Party Autonomy in International Commercial Arbitration: Myth or 

Reality’ Journal of Sustainable Development and Policy 222, 215, p 226. 
6 Uzlac, Prof. Dr. Alan, Op.cit p 155. 
7 Moses, Margaret, op.cit p 2. 
8 Rubino, Mauro, International Arbitration Law and Practice (Kluwer Law International, 2nd ed, 2001) p 215. 
9  Moot Scenario, p 15. 
10 Moot Scenario, p 18. 
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hand, Claimant and Respondent have given the tribunal jurisdiction to settle the dispute at 

hand11 by appointing their own arbitrators. Therefore, considering the above mentioned 

principles and facts of the Case, the arbitral tribunal has the jurisdiction over this dispute. 

II. Respondent has failed to perform its obligation of hull cleaning and must therefore 

pay claimant USD 95,567.42 as the costs of cleaning. 

In order to overcome uncertainties which usually arise in regard to the hull cleaning, Baltic 

and International Maritime Council (BIMCO) has published a standard clause in 2013. The 

aim of the clause is to expressly state in what circumstances and at what point, the 

responsibility for the hull cleaning and liability for losses arising therefrom shift from an 

owner to a charterer.   

By using the same clause in the present case and shifting the obligation of hull cleaning prior 

to redelivery, this obligation rested with Respondent as Charterers (1). Furthermore, by 

deleting sub-clause (e) this obligation was supposed to be performed in all circumstances (2). 

However, Respondent failed to honor his contractual undertakings and breached the contract 

(3). As a result of this breach, Claimant had to perform the hull cleaning in the South Island 

and now must be compensated for cost of performing the hull cleaning as damages (4). 

1. Respondent had the obligation to perform the hull cleaning prior to redelivery. 

As per the amended BIMCO hull fouling clause enshrined in clause 83 of the Charterparty, 

the obligation to perform the hull cleaning was triggered when the Vessel stayed in Wahanda 

port anchorage for more than 30 days outside a tropical zone pursuant to clause 83(a)(ii).    

Moreover, Claimant requested Respondent (via managers and brokers) for inspection and hull 

cleaning if necessary.  

                                                 

11 Moot Scenario, pp 59-64. 
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These facts cumulatively give rise to sub-clause 83(c) which further iterates that “cleaning 

shall be undertaken by the charterers at their risk, cost, expense and time in consultation with 

the owners”. As the master’s report clearly showed that the hull of the vessel was heavily 

fouled, Owners again and further called for hull cleaning as their right to do so under sub 

clause (c). In conclusion, it goes beyond question that Respondent had the obligation to clean 

the hull, prior to redelivery.  

2. By deleting sub-clause “e” of BIMCO hull fouling clause, Claimant and Respondent 

jointly agreed that charterers’ obligation of hull cleaning shall be upheld under all 

circumstances. 

The only way for the Respondents to plead indemnity under the BIMCO hull fouling clause 

would be under sub clause (e) which reads: “If the time limits set out in Sub-clause (a) have 

been exceeded but the Charterers thereafter demonstrate that the Vessel’s performance 

remains within the limits of this Charter Party … the charterers’ obligations in respect of 

inspection and/or cleaning shall no longer be applicable.” 

However, as this sub clause has been intentionally deleted in the charter party, it is clear that 

by mutual decision of the parties, they have given their consent that under no circumstances 

should the obligation of the charterers in regards to hull cleaning be discharged. 

3. Respondent failed to honor his contractual obligations and breached the contract. 

In the present case, the charterers were not prevented from performing hull cleaning, even if 

the visibility was poor in Wahanda waters for cleaning. On 27 June 2016, Respondent 

informed Claimant (via brokers and managers) that it is not possible to arrange the cleaning 

in Wahanda. Respondent offered that "if the Owners are sailing north" (emphasis added), 

they can arrange the cleaning in the North Titan Port or, they can pay a lump sum of USD 

20,000.00 instead. Since the inspection and cleaning must be in "consultation with Owners" 
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Claimant proposed Respondent to perform his obligation in the South Island port. This 

proposal did not make any difference for Respondent because according to the map of the 

Wahanda Range, it is clear that the distance from Wahanda to North Titan would be similar 

to the distance from Wahanda to South Island. 

Claimant further reiterated that in case Respondent does not abide by its obligations, 

Claimant will carry out the inspection and cleaning and reserves any right for claiming all the 

costs and bunkers and time used. 

Regarding the lump sum, The BIMCO hull fouling clause in sub clause (d) states that parties 

shall prior to but latest on redelivery agree to a lump sum payment as a result of need for 

cleaning. However, it does not state that the owners have an obligation to settle for the cost of 

hull cleaning for a much lower cost than it actually is. Additionally, the lump sum was only 

due if the Charterers were prevented from carrying out cleaning. 

Now, Respondent claims that it was unreasonable for Claimant to reject cleaning at the North 

Titan or the lump sum and considers himself relieved of the obligation merely because of this 

flawed reasoning. Even if the proposal of Claimant was unreasonable, Respondent is not 

relieved of his obligations absent any evidence.  

The vessel was redelivered dirty without the hull being cleaned while claimant performed the 

cleaning and the costs were sent to Respondent in the Final Hire Statement (FHS). 
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4. Respondent must pay for the costs of the hull cleaning, including journey to South 

Island port to perform its own contractual obligation. 

The well-known case of Hadley v Baxendale12 provides for recovering damages which "may 

fairly and reasonably be considered as arising naturally in the ordinary course of things".13 

The hull fouling was a result of following the charterers’ orders, namely sailing to Wahanda.  

Naturally, the Charterers should not benefit from their own failure to clean the hull. It was 

only obvious to Respondent that Claimant will, in an ordinary course of affairs and with a 

written notice given in advance, incur costs, which are not for his account. Therefore, as a 

result of breaching its contractual obligations under Article 83 of charterparty and failing to 

perform hull cleaning of the vessel prior to re-delivery, the Respondent is liable for the hull 

cleaning costs of USD 95,567.42 to be paid to claimant. 

III. Claimant is entitled to damages amounting to USD 15,330,000.00 for late redelivery 

for its loss of hire under the next fixture. 

Claimant has lost its Next Fixture due to the breach of contract by Respondent and is entitled 

for the damages it has suffered. Under the principle of remoteness which is a developed 

principle under leading cases of Hadley,14 Victoria Laundries15 and the Heron II16, Payment 

of damages for loss of profit is a recognized prima facie measure of late redelivery for the 

losses which "may fairly and reasonably be considered as arising naturally in the ordinary 

course of things".17 The conditions used in the previous jurisprudence to conclude whether a 

loss is categorized as a fair and reasonable loss in the ordinary course of things are: whether 

                                                 

12 Hadley v Baxendale (1854) EWHC J70, 354 per Aldeson B. 
13 Ibid. 
14 Ibid. 
15 Victoria laundry (Windsor) LD v Newman Industries LD (1949) 2 KB 528. 
16 C.Czarnikow LTD v Koufos (The Heron II) (1966) 1 Lloyds Rep 259, 731. 
17 Hadley v Baxendale, op. cit. 

http://www.bailii.org/ew/cases/EWHC/Exch/1854/J70.html
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there is an "available market" for the subject of the dispute18(1); foreseeability of loss19(2); 

not being an unlike consequence of breach20(3); causation21 (4).  

1. There was an available market for the Vessel Thanos Quest. 

For determining available market for any type of commodity, its own type and the time in 

question have to be considered. Thanos Quest is a young vessel built in 2012 capable of 3-5 

years' charter periods. In the charterparty market, bulk cargo vessels are most wanted vessels 

and in the period in question, there were at least 2 other charterparty negotiations between 

owner and other charterers. 

2. The loss of Next Fixture was foreseeable for Respondent. 

The test of foreseeability should be met by reliance on special facts and circumstances of the 

case.22 In a time-charterparty market, it is very common for ships to be chartered after a short 

period of each charter and this stands within the imputed knowledge of concerned parties. 

Moreover, it is irrelevant whether the market or the amount lost is high and this high market 

was not foreseeable. Because, this is essentially the application of an important principle, that 

is, the type of loss (emphasis added) that must be foreseen with a requisite degree of 

likelihood; not its amount. 

In the current case, respondent knew or should have known that an illegitimate and 

intolerable late redelivery would result in loss of possible Next Fixture. Additionally, 

Claimant informed Respondent of the Next Fixture 23 and Respondent had special knowledge 

                                                 

18 Halson, Roger, ‘Time Charters, Damages And Remoteness’ (2008) Lloyd's Maritime and Commercial Law 

Quarterly (LMCLQ) pp 119, 120. 
19 Ibid. 
20 Ibid. 
21 Ibid. 
22 Foxton, David, ‘Damages For Late Or Early Redelivery’ (2008) Lloyd's Maritime and Commercial Law 

Quarterly (LMCLQ) pp 461, 471. 
23 Moot Scenario, p 34. 
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at the time of entering into the Charterparty.24 This is also consistent with information 

provided by Claimant in its Chatter account, available for all of its customers that Claimant is 

looking to fix for a 3-5 years contract to Thanos Quest.25 In conclusion, Respondent cannot 

argue that the damages suffered by Claimant were not foreseeable. 

3. The loss of Next Fixture was not an unlike consequence of the late redelivery. 

Both parties are experienced parties within the shipping industry.  Re-fixing of vessel after 

the end of the current charter was not merely unlikely, it was in truth highly probable. 

Damages suffered by Claimant can be said to arise in the ordinary course of events and is 

within the imputed knowledge of the Respondent. Therefore, respondent cannot argue that 

this damage is too remote to be recoverable. 

4. The loss of Next Fixture was caused by Respondent's late redelivery. 

Cancellation of next fixture was not caused by some other factors such as if unusually, the 

fixture had been made with a laycan limited to the date of delivery itself but this was not the 

case and the only reason was late redelivery. 

IV. the vessel was on hire during its stay in Wahanda and therefore Respondent is not 

entitled for any reimbursement of hire. 

Respondent contends that the lost time in Wahanda was due to the sickness of the crew and 

by reference to clause 17 of the NYPE 2015 form, considers the lost period as off-hire. it is a 

general principle that it is for the charterers to establish justifications for non-payment of 

hire.26  

                                                 

24 Moot Scenario, p 77. 
25 Moot Scenario, p 1. 
26 Sig. Bergesen DY v Mobil Shipping and Transportation Co. (the Berge Sund) (1993) 2 Lloyds Rep 453, p 459. 
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According to a cardinal rule, interpretation of the charterparty in regard to the hire shall be to 

the favor of owners, unless the charterer can bring himself clearly within an exception 

because it is the charterer who is attempting to cut down the owners right to hire.27 

Under the NYPE form, the first question to be answered when considering a charterers claim 

for off-hire is whether the full working of the ship has been prevented (1).28 If the question 

was in positive, then it must be examined if there has been an off hire event (2).29 

1. Delay in the Wahanda did not prevent the full working of the ship. 

Whether the full working of the ship has been prevented will always be a question of the 

facts. However, according to case law, the types of cause expressly listed, in the off hire 

clause, and the phrase "any other cause" restrict the charterer's ability to place the ship off 

hire to circumstances which directly affect the running of the ship, e.g. internal mechanical 

problems. This is emphasized upon in many cases. In court Line v Dant where the ship was 

delayed due to a blockage in the river, The court held that the charterer could not place the 

ship off-hire as it remained fully fit to perform the service required.30 

Moreover, in Mareva A S the discharge operation took extremely longer than usual because 

the cargo was damaged. It was observed that the vessel is not off hire just because she cannot 

proceed upon her voyage because of some physical impediment like a sand bar or 

insufficiency or water blocking her path. 31 

According to Riks J. in the Laconian Confidence, if the parties want to include legal as well 

as physical means inside their off-hire clause, the clause must be amended to include the 

                                                 

27 Sidermar SA v Apollo Corporation (the Apollo) (1978) 1 Lloyd’s Rep 200. 
28 kendall-marsden, Sam, Green, Jamie, ‘A review of off-hire clauses, Part one; the NYPE form’(June 2018) 

Standard Club, p 1.  
29 Ibid. 
30 Court Line Ltd v Dant & Russell Inc (1939) 64 Ll L Rep 212. 
31 Mareva Navigation Co Ltd v Canaria Armadora SA (The Mareva AS) (1977) 1 Lloyd's Rep 3681, Lloyds rep 

237 and 1982. 
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phrase "any cause whatsoever". The same happened in regard to cases of delays arising out of 

diseases like the present case. In the case of Apollo, where two crew members had suffered 

from typhus, the court found that the delays made by virus fall within the ambit of off-hire 

clause because of the inclusion of the term "whatsoever" in the off hire clause.32 However, 

the facts of the current case lack any such indication. Therefore, it cannot be concluded that 

the Thanos Quest was prevented from full working. 

2. The delay in Wahanda was not an off-hire event. 

Even if the delay in Wahanda prevented the full working of Thanos Quest, it was not an off-

hire event. To assess whether an event is an off hire one, it must be considered if the 

circumstances surrounding the incident have been caused by a specified event within the 

wording of the off-hire clause. 33 

With regard to the phrase "any other cause" in Clause 17 of the NYPE form, pursuant to the 

Ejusdem Generis rule, the sweep-up provisions must be taken to refer to the same type of 

cause as those previously mentioned.  To this end, in The Saldanha, the ship was sailing 

through the Gulf of Aden when it was seized by pirates and taken to Somalia for two months. 

The court considered the ship to be on hire on the basis that it had not been detained by any 

of the causes listed in the NYPE clause and it did not include the phrase "whatsoever". 34 

In the present case, the diseases of the crew which was not even Ebola virus and was a simple 

fewer, cannot be interpreted as a deficiency in the ship itself under clause 17 of the 

Charterparty. Moreover, parties have not amended this clause to include the phrase 

"whatsoever" either. In conclusion, Respondent cannot, by reference to clause 17 of the 

                                                 

32 The Apollo, op.cit. 
33 kendall-marsden, Sam, Green, Jamie, op. cit. 
34 Cosco Bulk Carrier Co. Ltd. v Team-Up Owning Co. Ltd. (the Saldanha) (2010) EWHC 1340. 
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NYPE, reimburse any paid hire absent any prevention in the full working of the ship or any 

off-hire event. 

V. Claimant is not responsible for the cargo damage.  

On 27 June 2016, it became apparent that there had been severe damage to the cargo caused 

by water ingress into the hatch35 of the vessel. Since there were only insinuations as to the 

matter’s occurrence, a joint survey was conducted to determine the details.36 According to the 

survey report dated 30 June 2016, 37 there was severe water damage to the cargo stowed in 

lower hold no. 2. This damage was believed to be caused due to the improper use of the 

ballasting system by the crew and had resulted from their negligence.  

Now, Respondent is holding Claimant responsible for damages to the cargo while in contrast 

to Respondent’s allegation, Claimant cannot be held liable in this regard because: The 

responsibility toward the cargo being damaged lies with the Respondent itself (1). Even if, 

the responsibility lies with the Claimant, Respondent has failed to give a proper cargo notice, 

hence has waived its right in this regard (2). Alternatively, it is denied that the cargo claim 

would fall to be apportioned under clause 8(a) of the ICA (3).  

1. The responsibility of damage to the cargo against the cargo owners, rests upon 

Respondent. 

In the at hand case, the Respondent, as the carrier of the goods, has issued a Bill of Lading in 

respect of the cargo. According to the Paramount Clause of Bill of Lading, the Hague and 

Hague-Visby rules are applicable. 38  

                                                 

35 Moot Scenario, p 38. 
36 Moot Scenario, p 44. 
37 Moot Scenario, p 46. 
38 Moot Scenario, p 48. 



15 

 

Since article 4(1) of The Hague rules is based on presumed fault and liability for the carrier,39 

the Respondent is liable for all the loss resulting from the damage to the goods, unless it can 

prove otherwise under article 4(b) of The Hague rules.    

To conclude, as there is a contractual obligation between the charterer as the carrier and the 

cargo owners under the Bill of Lading, the responsibility of any damage to cargo rests on the 

Respondent’s account.  

2. Respondent has failed to give proper cargo notice. 

Even if, the arbitral tribunal were to find that notwithstanding the abovementioned 

arguments, the Respondent is entitled to damages to the cargo, Claimant submits that 

Respondent has waived its right because cargo claim lacked the required criteria (2.1) and 

further, the claim is time barred (2.2).   

2.1. cargo claim lacked the required criteria. 

On 7 July 2016, 7 days after the surveyor’s report, Respondent attached this report to an 

email and sent it to the brokers. Respondent requested the brokers to inform Claimant to treat 

that email as a “formal notice of cargo claim”.40     

Under clause 6 of the ICA between the parties, such notification shall if possible include 

details of the contract of carriage, the nature of the claim and the amount claimed.” 

(Underlining added).  

Hence, there are three cumulative criteria in order to render a proper claim; namely it should 

include the details of the contract of carriage, the nature of the claim and the amount claimed.  

specified with regard to this notice.  

                                                 

39 Wilson, John F, Carriage Of Goods By Sea (Longman Publication, 7th ed, 2010) p 216. 
40 Moot Scenario, p 45.  
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In the case at hand, Respondent has waived its right to claim cargo damages since it has 

failed to give the written notification of the cargo claim required by clause 6 of the ICA. 

Although the nature of the claim has been determined as being a claim for damaged cargo, 

but the other two criteria are not met which is discussed in further detail as follows. 

2.1.1. The notification did not include the details of the contract of carriage. 

The charterer, namely the Respondent has received the cargo from the shipper and acted as 

the carrier. Respondent, has further issued a Bill of Lading which is an evidence that shows 

there is a contract of carriage between the carrier (Respondent) and the shipper of the 

goods.41 

This Bill of Lading was neither attached to the preliminary survey report42 and nor was its 

details appeared on the email sent. Therefore, the notification lacked the detail about the 

contract of carriage.  

2.1.2. The notification did not include the amount claimed. 

Respondent had only attached a Preliminary Report of the Surveyor regarding the cargo 

damage to the email sent.43 The Bill of Lading issued was not provided to the surveyors 

either, hence the exact quantum of the damage could not be determined.   

To conclude, the notice that was to be regarded as a formal one given on the email dated 7 

July 2016 did not have the criteria to be included as a cargo claim notice.  

2.2. Cargo claim is time barred. 

                                                 

41 Wilson, John F, op. cit 129. 
42 Moot Scenario, p 81; PO 2 para 8.  
43 Moot Scenario, p 45. 
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Since the notice on email dated 7 of July could not be considered as a formal one, 

Respondent has brought a new claim with regard to the cargo claim on 18th of December 

2018. Whereas this claim cannot be admissible since it is time barred.  

According to clause 6 of the parties ICA, Recovery under this Agreement by an Owner or 

Charterer shall be deemed to be waived and absolutely barred unless written notification of 

the Cargo Claim has been given to the other party to the charterparty within 24 months of the 

date of delivery of the cargo or the date the cargo should have been delivered, ....   

In the present case, due to events occurred, the delivery of the cargo took place later than 

usual on 30 June 2016. According to the time of the charterparty, the date on which the cargo 

should have been delivered would be between 18 to 23 of May. This is happening while 

Article 3(6) of The Hague rules has indicated a limit of one year, namely 12 months to bring 

lawsuit against the carrier in case of any damages.   

Exactly one year after the date on which the cargo should have been delivered, namely 23 

May 2017, was the time limit which cargo owners could bring their claims against the 

Respondent as the carrier. On this date, Respondent sent an email requesting 3 additional 

months to bring cargo claims from the Claimant which Claimant accepted.44 

Afterward, Respondent asked for another additional 3 months which was granted to it as 

well.45 In total 6 months was granted and The Receivers made a valid cargo claim within the 

time extensions granted to them.46 

                                                 

44 Moot Scenario p, 58. 
45 Moot Scenario p, 57. 
46 Moot Scenario p, 82, PO2 para 10.  
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Since Respondent has acted to its own detriment in this regard and on the other hand, has 

filed a cargo claim by its solicitors on 17th of December 2018, which is about 7 months after 

the 24 months’ time limitation, it’s claim is time barred.  

3. Alternatively, it is denied that the cargo claim would fall to be apportioned under 

clause 8(a) of the ICA.  

Respondent has wrongfully asserted that 100% of the Cargo Claim is for Owners’ account 

pursuant to clause 8(a) of the ICA. According to this clause, Cargo Claims shall be 

apportioned as follows… 

(a) Claims in fact arising out of unseaworthiness and/or error or fault in navigation or 

management of the vessel: 100% Owners.  

This statement is not true since the claim was neither caused by unseaworthiness of the vessel 

(3.1) nor by error or fault in the navigation or management of the vessel (3.2).  

3.1. The claim was not caused by unseaworthiness of the vessel. 

In the dispute at hand, Claimant cannot be held liable for the damages arising out of 

unseaworthiness.  

Seaworthiness of the vessel is to be determined at the commencement of its voyage47 and 

hence, is not a continuous action to be guaranteed by the owner.  

At the commencement of this voyage,48 the ship was provided to the Respondent with the 

required seaworthiness. The crew were completely trained to operate the Vessel and her 

                                                 

47 Soyer, Baris, Warranties in Marine Insurance (Cavandish publishing limited, 2nd ed, 2005) pp 88-89.  
48 Moot Scenario p, 66.  
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equipment competently and safely under clause 68 of the Charterparty.49 No objection was 

made by Respondent in this regard.  

It’s true that the damage to the cargo may happened due to the negligence of one of the 

crew50 but such negligence cannot be attributable to Claimant because if a vessel is 

structurally fit at the commencement of the voyage, but later gets into difficulty, she is not 

unseaworthy.51 

3.2. The claim was not caused by error or fault in the navigation or management of the 

vessel. 

According to the survey report on 30 June 2016,52 during the course of the ballasting 

operation, a crew member, negligently opened the wrong valves and as a result, sea water 

was pumped into the hold, causing the damage to the cargo.  

Since contrary to Respondent’s allegation, the negligent of the crew cannot be attributable to 

the Claimant under clause 8(a) of the ICA, it is not a matter of error in the navigation or 

management of the vessel.  

The words "faults or errors in navigation or in the management of the vessel" inserted in a 

Charterparty, apply to faults or errors in sailing the vessel or in managing the sailing of the 

vessel.53  

The Germanic Case,54 shows that the primary nature of the acts which cause the loss, govern 

the conflict between duty to cargo and the defense of negligent management.55 

                                                 

49 Moot Scenario p, 13.  
50 Moot Scenario p, 46. 
51 Girvin, Stephen, ‘The Obligation of Seaworthiness: Ship Owner and Charterer’ (2017) NUS Centre for 

Maritime Law Working Paper, p 9. 
52 Moot Scenario, p 46. 
53  Duckworth, Lawrence, Epitome of the Law Affecting Charter-Parties and Bills of Lading (Trieste Publishing, 

2017) p 109. 
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In the present dispute, the damage was naturally caused by the act of improper use of the 

ballasting system56 and hence, cannot be considered as a fault in sailing the vessel or in 

managing the sailing of the vessel.  

On the other hand, if the owner exercises due diligence or in other words, duty of care, to 

make the vessel in all respects seaworthy, by himself and his agents; then he is not to be 

liable to loss or damage resulting afterwards from faults or errors in navigation or in the 

management of the vessel.57 

As it has been discussed in full details under sub-paragraph 3.1above, Claimant has made the 

vessel in all respects seaworthy and so, is not liable for any damage resulting afterwards, 

from faults or errors in navigation or in the management of the vessel. 

To conclude, there is no obligation on Claimant to pay any additional amount as damages to 

the cargo resulting from a cargo claim.  

This is due to the reason that firstly, Respondent itself has to bear this liability and even if 

not, Respondent has failed to give a proper cargo notice in due time. Also, this claim has not 

been caused by unseaworthiness or any fault in navigation or management of the vessel.   

VI. Claimant is entitled to receive interest for the all the damages claimed 

Claimant is entitled to receive three types of damages namely:  costs incurred for hull 

cleaning; damages under late redelivery; and the loss of hire under Next Fixture; which in 

total amounts to USD 15,426,567. 42.  

Regarding the time value of the money, the Claimant also demands interest. In this relation: 

                                                                                                                                                        

54 The Germanic, 107 F 294 (1901) SDNY; Oceanic Steam Navigation Co. v Aitken (1905) 196 US 589. 

55 Sup Lee, Eun, Ok Kim, Seon, ‘A Carrier's Liability for Commercial Default and Default in Navigation or 

Management of the Vessel’ (2000) 27 Transport Law Journal 205, p 214. 
56 Moot Scenario p, 46. 
57 Duckworth, Lawrence, op. cit 110. 
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The arbitral tribunal has discretion to award an interest (1)The claimant is entitled to gain 

interest attributable to two periods (2) 

The arbitral tribunal should award compounded interest according to borrowing rate of USD 

(3) 

1. The arbitral tribunal has discretion to award an interest 

Where the interest is not recoverable as of right, an arbitral tribunal will still be able to make 

an award of interest by exercise of its discretionary power to do as such.58 A broad 

discretionary power is contained in the Arbitration Act 1996 Section 49, which applies if the 

seat of arbitration is in England, Wales or Northern Ireland. In the case at hand although the 

general demand of awarding interest has been referred to by Claimant59, its details fall within 

the discretion of the tribunal. On the other hand, as referred in the rider clause 80 of the 

charterparty,60 the seat of arbitration is London and English law will apply. the arbitral 

tribunal has discretion to award interest. 

2. The claimant is entitled to interest attributable to two periods 

 Interest is seen as the fruit of money. Money naturally produces interest and therefore, if the 

payment of the principal is delayed, interest is owed automatically61. Moreover, interest is 

always presumed to have accrued where a sum of money is in arrear, to the benefit of the 

party who delays payment of the sum and to the detriment of the party entitled to its timely 

payment. The party withholding payment of the sum outstanding is unjustly enriched and 

continues to enjoy the benefit of the interest on the sum which it will eventually have to pay, 

                                                 

58 Chartered Institute of Arbitrators, Practice Guidelines 13: Guidelines for Arbitration on how to approach the 

making of awards on interest (2011), p 4. 
59 Moot Scenario p, 69. 
60 Moot Scenario p, 15. 
61 Song , Lu, ‘Award of Interest in Arbitration under Article 78 CISG’ (2007) 12 Unif L Rev ns 719. 
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and it is therefore reasonable that this gain should pass to aggrieved party62. In conclusion, 

the obligation to pay interest, accordingly, is based on the principle of the return of unjust 

enrichment63. Furthermore, the duty to pay interest arises from the need to compensate the 

lost time value of money64. Therefore, as Lord Herschel, L.C, states “… the party who is 

wrongfully withholding the money from other ought not in justice to benefit by having that 

money in his possession and enjoying the use of it, when the money ought to be in the 

possession of other party who is entitled to its use”65  Charterer, the Respondent, is liable to 

pay interest. It is notable that although the concepts of interest and damages have a common 

objective, they are otherwise quite distinct; damages seek to compensate for damage or loss 

caused by wrongful act or other breach of duty which founds the cause of action. In contrast, 

an interest award seeks to compensate for loss sustained by a failure to pay the compensation 

at the proper time66.    

Regarding the periods for which Claimant is entitled to receive interest; two periods should 

be considered: First, pre-award and second, post-award. Turning to first period in the case of 

an award of damages, it will be important to assess the date when the relevant loss was 

suffered. Interest should be awarded from that date to the date of the award67; and about 

second period, the interest is calculated as the time between the date of the award and the date 

on which the award is due to be paid68. 

  

                                                 

62 UNIDROIT Principles Art 7.4.9, Comment (1)3. 
63 Song , Lu, op. cit , p 722. 
64 Ibid.  
65 Sempra Metals Limited v Her Majesty's Commissioners of Inland Revenue and another (1893) A C, 429- 437. 
66 Rhidian, Thomas, ‘Commercial Arbitration The vexed issue of interest awards’, Lloyd's Maritime and 

Commercial Law Quarterly (LMCLQ) p 669. 
67Chartered Institute of Arbitrators, op. cit p 6. 
68 Ibid. p 12. 
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3. The arbitral tribunal should award compounded interest according to borrowing rate 

of USD 

The Law Commission of United Kingdom recommended in 2004 that for awards or 

settlements of  £ 15,000 or more (including any other equal currencies) the interest should be 

compounded69. Furthermore, regarding theinterest rate, itis widely accepted that the 

appropriate rate of interest in commercial cases is to be computed by reference to prevailing 

borrowing costs and not by reference to potential loss of investment70. However, when the 

interest is payable in a foreign currency, the arbitral tribunal is guided by the borrowing rate 

of that currency in its “home” country71. Therefore, in the case at hand arbitral tribunal 

should award interests in compound form and according to US Prime Rate as a benchmark. 

This is the rate which banks in the US charge their most creditworthy business borrowers 

operating in the US72.  

 

  

                                                 

69 Ibid. p 9. 
64Rhidian, Thomas, op. cit p 680. 
71 Ibid. 

72Chartered Institute of Arbitrators, op. cit p 8. 
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Prayer for Relief 

For the reasons set above, Claimant respectfully requests the tribunal to: 

Order damages in the amount of USD 15,426,567.42 in favour of Claimant; 

Reject counterclaims of Respondent; 

Award Interests and costs in favour of Claimant. 

 

Served this 9th day of May 2019. 

 Solicitors for Claimant, 

Thor and Loki Brothers  


