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Statement of Facts 

The Parties and The Charterparty 

Panther Shipping Inc. (“The Owners”) chartered the M/V “THANOS QUEST” (the “Vessel”) 

to Omega Chartering Ltd. (“The Respondent”) by a charterparty dated 18.03.2016. It was time 

charter trip of about 50-55 days from West Coast to Wahanda carrying a cargo of harmless 

bulk products. The Vessel was delivered on 29th March, 2016 and after loading cargo, 

commenced its journey on 20th April, 2016.  

The Delay at Wahanda Port 

Meanwhile, there was an outbreak of Ebola virus in the City of West Coast, reported in the 

well read newspaper, West Coast Daily Echo. On 7th May, 2016 Vessel arrived at the discharge 

port of Wahanda. However, the Port State Control feared that the crew might be carrying the 

Ebola virus and thus the vessel was not allowed to berth before such inspection and 

confirmation was carried out. Thus, she was held at the anchorage. The Respondent held 

Owners liable for this delay and sought to hold the vessel off-hire. Due to such delay, the 

Owners had to cancel a subsequent fixture with Champion Chartering Company. Moreover, 

the hull was fouled and required cleaning as per the agreement. However, the cleaning could 

not be performed by the Charterer before redelivery due to non-availability of the same at 

Wahanda port. 

The Damage to Cargo 

The crew members negligently pumped water into the cargo hold while ballasting prior to 

leaving the berth at West Coast. As a result of the wet damage to the cargo, the receivers of the 

cargo brought a claim against the Respondent. 
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The Claims 

The Owners contend that the Charters are in breach of the Charterparty since they failed to 

perform hull cleaning prior to re-delivery as well as failed to re-deliver the Vessel prior to the 

expiry of the maximum period of the Charterparty, due to which loss and damage was suffered 

by the Owners. The Respondent raised claims pertaining to Cargo and sought restitution of the 

alleged overpay of hire charges, or alternatively, damages. These proceedings have been 

conjoined and are being brought together for the tribunal’s reference. 

The Commencement of the Arbitration 

The Arbitration proceedings were instituted pursuant to the provisions of the Charterparty, and 

the Arbitral Tribunal is composed of Ms. Mary Walker and Capt. Eric Masterson. This 

memorandum is in support of the contentions for the Respondent for the purpose of the 

Arbitration Proceedings. 
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Arguments Advanced 

I. RESPONDENT IS LIABLE FOR FAILURE TO PERFORM HULL CLEANING BEFORE 

REDELIVERY 

1. It is submitted that the Respondent is liable for failure to perform Hull Cleaning before 

redelivery. Respondent failed to perform hull cleaning prior to redelivery, thus 

breaching their obligation under the Charterparty.  This submission of two-fold: 

Respondent was not prevented from carrying out hull-cleaning (A); Arguendo, even if 

they were prevented, lump sum amount was unreasonable (B). 

A. Respondent was not prevented from carrying out hull-cleaning 

2. There was failure on part of the Respondent to perform hull cleaning before redelivery.  

It is submitted Respondent that was not relieved of their obligation to perform hull 

cleaning since Cleaning was possible at other ports (i) and Inapplicability of the 

settlement payment provision under Clause 83 (d) (ii). 

(i) Cleaning was possible at other ports 

3. The Claimant understands and accepts that Hull Cleaning was not possible at Wahanda 

Port due to reason of complex current,1 charge and other issues. The muddy waters2 

were also a hindrance, while poor and below average visibility3 aggravated these issues. 

Thus, the Wahanda Port Services conveyed their inability to arrange cleaning 4at the 

port due to the abovementioned circumstances and further suggested that the cleaning 

be done at other port.5 

                                                           
1 First Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
2 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
3 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
4 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
5 Second Email of 25 May, 2016 from Wahanda Port Services to Omega Chartering. 
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4. However, the Respondent could have easily arranged cleaning either at North Titan 

Port or the South Island Port. Instead, the Respondent constantly wrongly asserted its 

inability to carry out cleaning. 

(ii) Inapplicability of the settlement payment provision under Clause 83 (d) 

5. The BIMCO Hull Fouling clause allows settlement of the costs in a lump sum amount6 

in a full and final settlement of all and any costs claims, expenses, damages, liabilities, 

howsoever and whatsoever arising as a result of or in connection with the need for 

cleaning pursuant to Clause 83. 

6. This provision is only applicable when the cleaning becomes impossible. Arrangement 

of cleaning is the primary obligation and arriving at a lumpsum amount prior to 

redelivery is a secondary obligation, which comes into play only when it is so 

determined that the primary obligation cannot be fulfilled in a any manner. 

7. In the present matter, cleaning was possible at other ports apart from Wahanda and the 

Respondent failed to perform. They cannot, subsequently seek refuge under the remedy 

provision of settlement through payment.  

B. Arguendo, lump sum amount was unreasonable 

8. In the event that it is found that the Respondent was indeed prevented from carrying 

out such cleaning, it will be interesting to note that the lump sum amount being quoted 

by them was much below the actual expenditure which would depend on the port/place 

where cleaning took place. The Respondent failed to include the costs of voyage to the 

port where such cleaning would take place. The clause expressly holds the Respondent 

responsible for all costs involved in connection with7 cleaning.  

                                                           
 
6 Sub-clause (d) of the Bimco Hull fouling Clause, Pages 16, 39, 64 of the Record. 
7 Sub-clause (d) of the Bimco Hull fouling Clause, Pages 16, 39, 64 of the Record. 
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9. Moreover, the quote that the Claimant received was USD 33,000, yet the amount 

offered started abysmally low to less than half the amount at USD 15,000 and reached 

a maximum of 30,000. Furthermore, it was not possible for Claimant to agree on any 

lump sum amount pending inspection which was crucial to determine the extent of hull 

fouling.8  

II RESPONDENT IS LIABLE FOR THE COST OF VOYAGE TO SOUTH ISLAND FOR HULL 

CLEANING 

10. The BIMCO Hull Fouling clause makes the Claimant entitled to the “costs and expenses 

arising as a result of or in connection with the need for cleaning pursuant to this 

clause.”9 While the previous issue dealt with the direct cost of cleaning, this issue 

addresses the costs arising in connection with the need for cleaning.  

11. Since the cleaning was not possible at Wahanda port, it is natural that cleaning would 

have undertaken at any other port wherever it is possible to be arranged and thus the 

cost of voyage to that port is a cost arising in connection with the need for cleaning. 

Moreover, the journey to both North Titan and South Island seems almost equidistant10 

and voyage costs wouldn’t differ by a substantial amount.  

12. Thus, the Claimant are rightfully entitled to recover the costs of voyage to South Island 

and receive USD 55,567.42 as damages from the Respondent. 

III. THE RESPONDENT IS LIABLE TO PAY DAMAGES FOR LATE REDELIVERY OF THE VESSEL 

13. It is submitted that the Respondent is liable to pay damages for failing to re-deliver the 

vessel prior to the expiry of the maximum period of the Charterparty, which resulted in 

the loss of next fixture. In the case of late re-delivery, owner will be awarded damages 

                                                           
8 First Email of 9 June 2016, Page 28 of the Record. 
9 Sub-clause (d) of the Bimco Hull fouling Clause, Pages 16, 39, 64 of the Record. 
10 Map of Wahanda Range, Page 83 of the Record. 
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based upon the charter hire for the period of the charter (including implied or express 

margins), and will also get damages based on the market rate for any additional time.11 

Lost profits for business which could not be carried out because of a late redelivery are 

also recoverable if the Charterer was put on notice of Owner's possible employment.12 

14. In the present dispute, the Respondent had special knowledge of the Next Fixture13 with 

Champion and despite having this knowledge failed to redeliver the vessel in time for 

the next fixture, which was a long term, agreement for a period of upto four years. The 

loss of this fixture resulted in a loss of USD15,330,000.00, which is arrived at after 

cumulating the loss at the agreed rate of USD10,500 per day for four years, which the 

Respondent is liable to pay. 

IV. THE CLAIMANT IS NOT LIABLE TO PAY DAMAGES FOR THE CARGO CLAIM 

15. It is submitted that the Claimant is not liable to pay the damages to the Claimant for 

indemnifying the cargo claim as firstly, the cargo claim is not valid (A); secondly, the 

Claimant is not liable to pay 100% of the cargo claim.  

A. The claim is not valid 

16. The Inter-Club New York Produce Exchange Agreement is an agreement entered into 

by the ship-owner and the charterer regarding the apportionment of liability for cargo 

claims arising under the New York Produce Exchange form of charterparty.14 The 

provisions of the same shall be applicable to the Respondent and Claimant as the same 

was agreed to have been incorporated into the charterparty.15 It is submitted that the 

                                                           
11 Shipping Law, Simon Baughen, Routeledge, (6th edition, 2015), pg. 252. 
12 The “Achilleas”, [2008] UKHL 48; John D Kimball, Redelivery under time charters, Healy & Baillie, LLP, 

(Jan., 2001). 
13 Reply and Defence to Counterclaim Submissions, pg. 79 of the Record. 
14 Shipping Law, Simon Baughen, Routeledge, (6th edition, 2015), pg. 197. 
15 Clause 53, Omega Chartering Rider Clauses of the Record 
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cargo claim submitted by the Claimant is not valid as the nature and effect of the 

notification regarding the cargo claim were not adequate pursuant to Clause 6 of the 

ICA (i); and the Claimant failed to submit all the details within the stipulated time, 

despite being given multiple extensions (ii). 

(i)  The nature and effect of the notification regarding the cargo claim were not 

adequate 

17. It is submitted that a cargo-claimant who intends to claim against the carrier for loss or 

damage to the goods should do this in writing and enclose the necessary documents and 

supporting evidence, such as a copy of the bill of lading, survey reports from 

discharging, invoices stating the value of the cargo, etc.16 It is not sufficient to make 

that the claim has been sent to the carrier before the time limit has ended and sufficient 

information regarding has to be given regarding the cargo claim within the time-bar.17 

It is of utmost importance for members to provide adequate and timely notice of a 

potential ICA claim under their charterparties in order to avoid a time bar of any 

recovery claim they may have, and such notice should contain as much information as 

possible, but should, at least include details of the contract of carriage, nature of the 

claim and the amount claimed.18 

18. While it is admitted that the Claimant gave the information that there may be a 

possibility of a cargo claim arising via electronic mail,19 no further information 

regarding the actual damage and the quantum of the damages was given to the claimant 

by the Claimant. This information was not even provided even after the arbitration 

proceedings began and the quantum was not clear in the statement of counterclaims, 

                                                           
16 The Lazos, [2001] 2 Lloyd’s Rep. 596. 
17 Ipsos S.A. v Dentsu Aegis Network Limited (previously Aegis Group plc) [2015] EWCH 1171 (Comm). 
18 M.H. Progress Lines SA v Orient Shipping Rotterdam BV and other, The Genius Star 1 [2011] EWHC 3083 

(Comm). 
19 Emails, 27th June, pg. 40 of the Record 
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almost 2 and a half years, on 17th December 2018, after the notification of the possibility 

of a counter claim, which was given on 27th June, 2016.20 It is submitted that the bare-

minimum information provided was not sufficient to prepare an adequate defence to 

the claimant for the cargo claim. Therefore, the claim is not valid as the nature and 

effect of the information provided to the claimant in relation to the cargo claim was not 

sufficient. 

(ii) Claimant failed to submit all the details within stipulated time, despite extensions 

19. It is submitted that unless the claimant gets payment he must either get time extension 

from the carrier or file a suit before the time limit has ended as otherwise his claim will 

be time-barred.21 The Claimant was generously provided with multiple time extensions 

by the Claimant to submit all the details of the claim,22 however, the Claimant still failed 

to submit the details regarding exact damage caused and the quantum of damages to be 

paid for cargo claim even when the counterclaims were brought forward by the 

Claimant in statement of defence.23 Therefore, it is submitted that the cargo claim is not 

valid as the Claimant failed to submit all the relevant information regarding the cargo 

claim with the stipulated time, despite being granted the time extensions. 

B. The Claimant is not liable to pay pursuant to Clause 8(a) of the ICA 

20. It is submitted that even if the cargo claim is not considered as time-barred, the Claimant 

is not liable to pay 100% of the cargo claim pursuant to Clause 8(a) of the ICA as the 

claim was not caused by unseaworthiness and/or error or fault in the navigation or 

management of the vessel (i); Even if the actions of the crew members on the vessel are 

                                                           
20 Defence and Counterclaim Submissions, 17th December, 2018, pg. 76 of the Record 
21 M.H. Progress Lines SA v Orient Shipping Rotterdam BV and other, The Genius Star 1 [2011] EWHC 3083 

(Comm). 
22 Emails, 27th May, 2017-27th November, 2017, pgs. 59-60 of the Record 
23 Defence and Counterclaim Submissions, 17th December, 2018, pg. 76 of the Record 



14 
 

considered as failing to keep the vessel as unseaworthy, the Claimant shall still not be 

liable as the same would fall under an exception (ii).  

(i)  The vessel was not unseaworthy 

21. The burden of proving unseaworthiness is on the party claiming it and who must also 

show that the ship was unseaworthy before and at the beginning of the voyage.24 The 

test of unseaworthiness is subjective and not objective, i.e. this ship must be fit to 

encounter the perils of the sea for the contractual voyage and not any other voyage.25 

The ship was thoroughly checked and was seaworthy before the commencement of the 

voyage. Therefore, the vessel cannot be considered as unseaworthy before and at the 

beginning of the voyage. 

(ii)  The act falls under an exception 

22. While it is admitted that there is a duty of the owner to maintain the seaworthiness of 

the vessel, and management of the vessel, it is submitted that when the owner has 

exercised due diligence to make the ship seaworthy it may rely on the exceptions to the 

obligation.26 The exception for “act neglect or default of the Master, mariner, pilot or 

the servants of the Claimant in the navigation or the management of the vessel”.27 Thus, 

provided the owner has exercised due diligence in employing the officers and crew 

members who are properly qualified and trained, and if they make a negligent error 

while on watch, the owner will not be liable.28 In the present case, the same exception 

                                                           
24 Maritime Law, Yvonne Baatz, Routeledge, (3rd edition, 2014), pg. 127. 
25 Maritime Law, Yvonne Baatz, Routeledge, (3rd edition, 2014), pg. 126. 
26 Article IV rule 2 of the Hague and Hague–Visby Rules. 
27 Article IV rule 2(a) of the Hague and Hague–Visby Rules. 
28 Seven Seas Transportation Ltd v Pacifico Union Marina Corporation (The Satya Kailash and Oceanic 

Amity) [1984] 1 Lloyd’s Rep 588. 
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will be applicable and the Claimant is not liable to pay 100% of the cargo claim, 

pursuant to Clause 8(a) of the ICA. 

V. THE VESSEL WAS NOT OFF-HIRE FROM 07.05.2016 TO 27.06.2016 

23. The basis of a Time Charter is that the Respondent is liable to pay hire for the period 

they are using the vessel. However, it is a settled principle that the Respondent can be 

discharged of their liability to pay the hire, if they can establish that the off- hire clause 

operates in the relevant circumstances. It is humbly contended that in the present case, 

the off-hire clause is not applicable since The vessel was fully efficient (A); the events 

mentioned in the clause did not occur (B); and the owner is not liable as per the 

Quarantine clause (C). 

A. The vessel was fully efficient 

24. As per Judicial Gloss approach the full working of the vessel is with regard to the ship 

herself as opposed to external causes.29 The ship is prevented from working only if it 

relates to the ship being internally inefficient. Even where the source of the deficiency 

is physical or legal and may be connected to the vessel as a physical entity or in relation 

to ownershhip, quality, character and history, it does not count as preventing the full 

working of the vessel.30  

25. It has been stated that full working of the vessel is only prevented where the source is 

internal and not when the source is external or extraneous of the ship and therefore even 

if the ship is efficient but cannot provide the services required of her because of an 

                                                           
29 The Mastor Giorgis [1983] 2 Lloyd’s Rep 66.  
30 The Mastor Giorgis [1983] 2 Lloyd’s Rep 66; Andre et Cie v Orient Shipping (Rotterdam) (The Laconian 

Confidence) [1997] 1 Lloyd’s Rep 139. 
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external cause, she cannot go off hire. This approach leads to the interpretation that 

“any other cause” does not include external causes whatsoever.31 

26. In the present case, there was no apparent inefficiency in the vessel or the crew 

members. The action of the Port State Control Authorities to detain the vessel32 is an 

external cause and thus, that cannot be considered as an internal inefficiency.  

B. The events mentioned in the clause did not occur 

27. A perusal of Off-hire Clause of the NYPE Form33 clarifies that all the given causes 

relate to the physical condition or efficiency of either vessel (including its crew) or, in 

one instance, cargo.34 

28. The vessel was delayed, in the instant case, due to action of the Port State Control 

authorities which doesn’t fall under any of the causes mentioned in the clause.  

29. Further, regarding the interpretation of the phrase “any other cause”, it has been held 

that this is an application of the ejusdem generis rule, which means ‘any other cause of 

the same type as those previously mentioned’. Moreover, when the clause is drafted to 

read “any other similar cause”, as in the Clause 1735, it is narrowed down from general 

to specific from the wording of the clause and the court does not have to construe the 

clause constrictively.36  

30. Here, the use of the word, “similar” makes it abundantly clear whatever the “other 

cause” is, it has to be similar to the causes specifically listed in the off hire clause. 37 

                                                           
31 Rhidian Thomas , Time charterparty hire: issues relating to contractual remedies for default and off hire 

clauses, Legal Issues Relating to Time Charterparties, (2008) London. Chapter 7, para 7.93 pp. 143-144. 
32 Mail No. 4, dated 11.05.2016 of the Record. 
33 Clause 17, NYPE Form, 2015 
34 Andre et Cie v Orient Shipping (Rotterdam) (The Laconian Confidence) [1997] 1 Lloyd’s Rep 139. 
35 Clause 17, NYPE Form, 2015 
36 Rhidian Thomas , Time charterparty hire: issues relating to contractual remedies for default and off hire 

clauses, Legal Issues Relating to Time Charterparties, (2008) London. Chapter 7, para 7.90 p. 142-143. 
37 Terence Coughlin, et.al, (2008) Time Charters, 6 Ed, (pp.441-471). Para 25.39 p. 449 
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31. In addition to this, it has been held the phrase “any other cause” does not cover causes 

unrelated to the physical condition or efficiency of the vessel and her crew or cargo. 

The unamended words “any other cause” do not cover an entirely extraneous cause, 

like the boom in Court Line, or the interference of authorities unjustified by the 

condition (or reasonably suspected condition) of ship or cargo.38 

32. Thus, it is clear that the action of Port State Control Authorities does not even fall under 

the category of “any other similar causes” as it was not based on the physical condition 

or efficiency of the vessel, cargo or the crew. Hence, no event mentioned in the Clause 

17 occur.  

C. The owner is not liable as per the Quarantine Clause. 

33. Clause 44 of the Rider Clauses39 states that the owner shall not be liable for delay in 

quarantine arising due to communication with the infected shore, in case of written 

consent by the Respondent or their agents.  

34. As a general practice in the market, the conclusion of fixtures over email is the proof 

of the agreement between the parties. According to the email dated 18.03.2016, West 

Coast has been accepted as the delivery port with Laycan from 25.03.2016 to 

30.03.2016.40 This can be very well construed as a written consent of the Respondent 

regarding the delivery port as Wahanda. 

35. The news of the outbreak of Ebola virus in the West Coast was reported on 

18.04.2016.41 Thus, the sailing on 20.04.201642 is an act in furtherance of the consent 

given towards the communication of the Master, Officers and crew members with the 

shore. 

                                                           
38 Andre et Cie v Orient Shipping (Rotterdam) (The Laconian Confidence) [1997] 1 Lloyd’s Rep 139. 
39 Clause 44, Omega Chartering Rider Clauses of the Record 
40 Email dated 18.03.2016, Pg. 3 of the Record. 
41 Newspaper Report dated 18.04.2016, Pg. 22 of the Record. 
42 Point 4, Contemporaneous Events, Procedural Order of the Record. 
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36. Thus, the Claimant is not liable as per the Quarantine Clause and vessel will not be 

considered as off-hire for the given duration. 
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Prayer for Relief 

For reasons set out above, Claimant request this tribunal to: 

 

1. Declare that the Claimant is not liable in relation to any of the claims made by the 

Respondent. 

2. Declare that the Respondent is liable for Damages failing to perform hull cleaning prior to 

re-delivery and award the Claimant Damages for the same. 

3. Declare that the Respondent is liable for failing to re-deliver the Vessel prior to the expiry 

of the maximum period of the Charterparty and award the Claimant Damages for the same. 

4. Award further or other relief as the Tribunal considers fit. 

 

 


