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STATEMENT OF FACTS 

1 By a Charterparty dated 18.03.2016, the Claimant, Panther Shipping Inc chartered 

the M/V “THANOS QUEST” (the “Vessel”) to the Respondent for a time charter trip of 

about 50-55 days from West Coast to Wahanda carrying harmless bulk products.  

2 On 07.05.2016, the Vessel was quarantined by the State Port Control due to fears that 

the crew may be carrying the Ebola virus. The Vessel was allowed to berth on 26.06.2016.  

3 Prior to the Charterparty on 01.03.2016, the Owners had made publicly known on the 

“Chatter Account” that the Claimant were looking to fix for 3-5 years. The Claimant 

eventually managed to do so by chartering the vessel to Champion Chartering Corp 

(“Champion”) for a period of two years, plus a further two years at the charterer’s option on 

15.06.2016. Delivery was to be DLOSP Wahanda with a laycan of 22-28 June 2016. 

However, due to late re-delivery, Champion cancelled the fixture on 28 June 2016, resulting 

in losses suffered by the Claimant. 

4 On 27.06.2016, the Claimant stated that the Vessel had been thoroughly fouled during 

her extended stay at Wahanda and was liable to be cleaned in accordance with Clause 83 of 

the Rider Clauses. Respondents responded on the same day that if the Claimants were 

travelling north, they could arrange cleaning. The Respondents offered to pay USD 30,000 

in lieu of such cleaning. Due to the lack of any subsequent agreement between parties, the 

Vessel was re-delivered on 30.06.2016 without the vessel having cleaned. The Claimant 

subsequently cleaned the vessel at South Island port. 
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SUBMISSIONS ON THE ISSUE OF HULL FOULING  

I. PURSUANT TO CLAUSE 83, THE RESPONDENTS WERE 

CONTRACTUALLY OBLIGATED TO PROVIDE FOR THE HULL CLEANING 

A. Clause 83 of the OMEGA Rider Clauses should be rectified to reflect the BIMCO 

Hull Fouling Clause  

5 The OMEGA Chartering Rider Clauses (“Rider Clauses”) state that the BIMCO Hull 

Fouling Clause (“BIMCO Clause”) would apply between both parties. However, the actual 

wording of Clause 83 differs from the BIMCO Clause, a specific commercially identifiable 

clause. It is submitted that Clause 83 should be rectified to reflect the true intention of both 

parties at the time of contractual formation. There are four requirements before the court will 

grant rectification:1 

(i) The parties must share a common intention in respect of the particular matter to 

be rectified; 

(ii) There must be an outward expression of accord by both parties; 

(iii) The parties’ common intention is construed at the time of execution; and  

(iv) It was by the mistake of the parties that the impugned clause did not reflect their 

common intention.  

6 These requirements are satisfied. The common intention stipulated by requirement (i) 

can be inferred from the fact that the parties had agreed that the BIMCO Clause should apply 

                                                 
1 Borough of Milton Keynes v Viridor (Community Recycling MK) Ltd (No 2) [2017] EWHC 
239 (TCC) at [46]. 
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to their agreement.2 As for requirement (ii), there is an outward expression of accord by the 

parties as no amendments were requested by either party. This common intention existed at 

the time of the execution of the contract, when the parties agreed to enter into the Charterparty 

agreement. Lastly, it was by the mistake of the parties that the impugned clause did not reflect 

the common intention of the parties. It is unlikely that both parties intended for subclause (c) 

to appear twice in Clause 83. The fact that neither party pointed out at the time of contractual 

formation points towards the fact that there was a legitimate mistake made by both parties. 

7 As all four requirements are satisfied, it is submitted that the panel should grant 

rectification to merge Clause 83(c)(ii) with Clause 83(c)(ii)(c).  

 

B. Clause 83 was triggered by the vessel’s stay at Wahanda  

8 Clause 83 expressly states that the Clause is to “Apply with Sub-Clause (a)”; a proper 

interpretation of the clause in light of the header suggests that the clause is engaged where 

Clause 83(a) is satisfied. This is further supported by the Bimco Explanatory Notes.3 Hence, 

the sheer fact of the vessel being in Wahanda for more than 30 days would engage Clause 

83(b) and (c). 

9 Since the clause allocates the risk of cleaning and inspection to the Respondent, the 

Respondent is obliged to fulfil both Clause 83(b) and Clause 83(c). Clause 83(b) is not a 

                                                 
2 Moot scenario, p 66.  
3 BIMCO Explanatory Notes <https://www.bimco.org/contracts-and-clauses/bimco-
clauses/hull_fouling_clause_for_time_charter_parties> (accessed 26 April 2019) 
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condition precedent to Clause 83(c) since Clause 83(b) does not call for a joint inspection; 

the risk, cost, expense and time are for the Respondent’s account.4 Hence, the Respondent 

cannot claim that it is excused from fulfilling Clause 83(c) by reference to its inability to 

fulfil Clause 83(b).  

 

C. In the alternative, the inspection to determine whether hull cleaning was required 

had been carried out  

10 Clause 83(c) states that the Respondents shall bear the cost and expense of the 

cleaning if either party calls for it as a result of the inspection. In the email correspondence 

between the Respondent and Claimant, it was not disputed that the hull was fouled. 

Furthermore, following the discharge of cargo at Wahanda, hull fouling would have been 

evident since the freeboard length would concomitantly increase to reveal the existence of 

hull fouling. Email correspondence dated 26 June also reflects that parties had seen photos 

of the fouled hull.5 Hence, purpose of the inspection in the clause – to determine if cleaning 

is required under clause 83(c) would be satisfied. Inspection for the purposes of Clause 83(b) 

has been de facto completed. Thus, the Respondent cannot refuse to pay for the costs of the 

cleaning as inspection had been done.  

 

                                                 
4  BIMCO Explanatory Notes <https://www.bimco.org/contracts-and-clauses/bimco-
clauses/hull_fouling_clause_for_time_charter_parties> (accessed 26 April 2019) 
5 Moot Scenario, p 34.  
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D. The Respondent is in breach of the agreement by failing to perform hull-cleaning 

prior to re-delivery  

11 Since the Respondents were not prevented from cleaning the ship, its re-delivery of 

the vessel dirty was a breach of its contractual obligation to clean the hull of the ship. The 

damages arising from the breach of the Respondents’ contractual duty should be assessed on 

a cost of cure basis. 

 

II. THE RESPONDENT IS LIABLE IN DAMAGES FOR THE COSTS OF THE 

VOYAGE TO SOUTH ISLAND AND HULL-CLEANING  

A. The costs of the voyage to South Island for cleaning arose from, or was in 

connection with the hull-cleaning and the Respondent is contractually liable to pay such 

costs  

12 Clause 83 states that the lump sum payment covers the Claimant’s costs and expenses 

arising “as a result of or in connection with” the need for cleaning.  

13 The Respondent has redelivered the vessel without cleaning, in breach of clause 83. 

The voyage to South Island was necessary to clean the hull as it was not possible to conduct 

the cleaning at Wahanda. Furthermore, the Respondent merely proffered a suggestion to 

clean the vessel at North Titan port if the Claimant were sailing north. The Claimant were 

thus entitled to reject the Respondents’ suggestion and elect to clean at South Island. The 

voyage cost to South Island was necessarily incurred and arises “as a result of or in 

connection” with the need for cleaning. With the cleaning having been conducted 
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subsequently at South Island, there was a connection between the voyage cost and the 

cleaning required. Therefore, the Claimants are contractually entitled to claim the voyage 

cost to South Island from the Respondents. 

 

B. The Claimant has reasonably mitigated the losses arising from the Respondent’s 

breach by performing the cleaning at South Island  

14 Notwithstanding that cleaning the vessel at South Island Port was to the commercial 

advantage of the Claimants, this does not detract from the reasonableness of the Claimants 

decision in curing the defect by electing to clean the vessel at South Island Port. 

15 Furthermore, the Respondents cannot now claim that the Claimants have not 

reasonably mitigated the losses by reference to cleaning at North Titan Port, as the 

Respondents had never made an order for the Claimants to travel to North Titan Port. The 

Respondents merely mentioned cleaning at North Titan Port “if Owners are travelling 

north”,6 and the facts of the case reveal that the Claimants clearly had no plan to travel north. 

16 In addition, the distance between North Titan and South Island from Wahanda was 

substantially similar – the decision to South Island could not be said to have been 

unreasonably increasing the Respondent’s liability since the cost of the voyage to North Titan 

(which the Respondents had impliedly suggested was available) and the cost of the voyage 

to South Titan was not substantially different. 

                                                 
6 Moot Scenario, p 39.  
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17 Hence, because the voyage was made in connection with the need for cleaning and 

was done reasonably to mitigate its losses, the Claimants are entitled to the cost of the voyage 

to South Island.  

 

C. The cost incurred by cleaning the vessel at South Island was a reasonable sum and 

thus, a reasonable mitigation of the Claimant’s losses  

18 The cost of cleaning the hull at South Island was reasonable. The quotation to clean 

at North Titan Port by the Respondent was inaccurate since there was no inspection that was 

done to ascertain the necessary works to clean the hull. The pictures of the hull could not 

have reasonably ascertained the extent of the hull fouling. Further, the quotation by North 

Titan Port did not include the cost of cleaning the boottoping.7 In fact, the costs of the hull 

cleaning would have been cheaper in South Island ($30,000 - $13,000 = $17,000) if not for 

the inspection which found that the cleaning of boottoping was required. Such evidence 

buttresses the fact that the Claimant had taken reasonable steps to mitigate the losses – the 

Respondent’s reliance on the speculative quotation at North Titan port was therefore no 

indication that it was unreasonable to commence such hull cleaning at South Island, 

Therefore, the Claimant had taken reasonable efforts to mitigate their losses by going to 

South Island to get the hull cleaned, and the Respondents are liable to pay the USD 41,000 

cost of such cleaning.  

                                                 
7 Moot Scenario, p 50.  
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III. THE RESPONDENTS WERE NOT “PREVENTED” FROM HULL-

CLEANING PROVIDED FOR IN CLAUSE 83 AND CLAUSE 83(D) WAS NOT 

ENGAGED 

19 The parties had contemplated a scenario where the Respondent could not conduct the 

cleaning at Wahanda. In The Laura Prima,8 the court held that the meaning of the word 

“berth” in a clause had to be a specified berth designated under a separate clause as the 

document is to be construed as a whole. 

20 Similarly, the term “prevented” in Clause 83(d) should be construed with the 

document as a whole; since the present scenario was expressly provided for in clause 83 (c)(ii) 

(where cleaning was “not permitted or possible” at the port), the term “prevented” cannot be 

interpreted to include the present scenario. Hence, while is not disputed that the Respondent 

could not clean the hull at Wahanda, they were not “prevented” from cleaning as envisaged 

by Clause 83(d) as they could have ordered the vessel to be cleaned at North Titan port.9 

21 Since the Respondent was not prevented from cleaning the vessel, the Claimants were 

not contractually bound to negotiate a lump sum to discharge the Respondents’ obligations. 

 

IV. ALTERNATIVELY, THE RESPONDENT WAS NOT CONTRACTUALLY 

ENTITLED TO PROPOSE A LUMP SUM PAYMENT SINCE NO INSPECTION 

WAS CARRIED OUT  

                                                 
8 The Laura Prima [1982] 1 Lloyd's Rep 1. 
9 Moot Scenario, p 28.  
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22 While Clause 83 does not expressly provide for the scenario where inspection of the 

vessel is not possible, Clause 83 should be interpreted as allocating all risk of hull fouling to 

the Respondents, including where inspection is not possible. The purpose of the BIMCO Hull 

Fouling Clause is to contractually allocate risk to the Respondents.10 Where hull-cleaning is 

required, Clause 83 provides that the cleaning shall be undertaken by the Respondent “at 

their risk, cost, expense and time”.11 Accordingly, the Respondent bears the cost of hull 

fouling even where inspection is not possible. 

 

V. IN ANY EVENT, THE LUMP SUM PROPOSED BY THE RESPONDENT 

WAS UNREASONABLE 

23 Given its knowledge that the best quoted price by North Titan was $33,000, the 

Respondent’s proposed lump sum of $30,000 was unreasonable. Even if the Respondent had 

given an order to clean the ship at North Titan Port and subsequently re-delivered at Wahanda, 

the total cost would have greatly exceeded the $30,000 proposed after factoring in the 

quotation from North Titan, the cost of travelling to North Titan and fuel costs. The proposed 

lump sum of $30,000 is also inadequate in covering the cost of cleaning at either North Titan 

or South Island port, and therefore the Claimants are entitled reject a lump sum payment that 

does not fulfil its costs and expenses arising from the cleaning of the hull. 

                                                 
10  BIMCO Explanatory Notes <https://www.bimco.org/contracts-and-clauses/bimco-
clauses/hull-fouling-clause-for-time-charter-parties> (accessed 26 April 2019) 
11 Clause 83(c) of the Omega Chartering Rider Clauses.  
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24 Furthermore, the sum of $30,000 was a plainly inaccurate estimate as an inspection 

of the vessel was not possible. Without any inspection, the Respondent’s proposed lump sum 

is at best an indication of a routine hull cleaning, and does not taken into consideration 

whether the sum was reasonable given the circumstances of the specific vessel, which was 

intended by the parties, given the need for inspection prior to cleaning. 
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SUBMISSIONS ON THE ISSUE OF OFF-HIRE 

I. THE VESSEL WAS NOT ON OFF-HIRE FROM 07.05.16 TO 26.06.16 

25 The burden is generally on the Respondent to show that an off-hire clause operates in 

the relevant circumstances.12 Therefore, the Respondent bears the burden of proving Clause 

17 of the Charterparty (“clause 17”) excuses it from having to pay the hire for the period of 

7 May 2016 to 26 June 2016 (“the disputed sum”). 

 

A. Clause 17 is not engaged on the facts 

26 Clause 17 is only engaged in circumstances “preventing” the full working of the 

Vessel”.13 Where the vessel is prevented from working, a charterer can only rely on the 

clause if the “cause” of such prevention is an event falling within the wording of the clause.14 

It is submitted that clause 17 does not excuse the Respondents from having to pay the 

disputed sum as the circumstances here do not constitute events within the wording of clause 

17. 

27 The relevant events (as asserted by the Respondents) falling within the wording of 

clause 17 include (a) the (i) deficiency of men; (ii) default; and/or (ii) strike of officers or 

ratings; (b) the detention by Port State control or other competent authority for Vessel 

                                                 
12 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014 at p 441, 
citing Royal Greek Government v Minister of Transport (1948) 82 Lloyd’s Rep 196 at 199 
per Buckmill LJ. 
13 NYPE, cl 17. 
14 The Aquacharm [1982] 1 Lloyd’s Rep 7 at 9, per Lord Denning MR; see also The Laconian 
Confidence [1997] 1 Lloyd’s Rep 139 at 141, per Rix J. 



Team 20  Memorandum for Claimant  
_________________________________________________________________________ 
 

19 | P a g e  

deficiencies; or (c) any other similar cause preventing the full working of the Vessel. It is 

submitted that the circumstances here do not fall within in any of the events covered by clause 

17. 

 

(1) The deficiency in officers or ratings, if any, did not prevent the Vessel from working  

28 Where there is no numerical deficiency, but a number of the crew are ill, it is doubtful 

that there would be a “deficiency of men” under cl 17 NYPE.15 In Royal Greek Government 

v Minister of Transport,16 there was a full crew but some of the crew were ill. The Court of 

Appeal held this not to be a deficiency of the crew, since where the majority of the crew are 

healthy, the full working of the vessel is not prevented. Here, although a few crew members 

were ill, there was no evidence that the illness of the few in the crew affected the ship from 

functioning. Accordingly, this is not an event falling within clause 17 NYPE. 

 

(2) The detention by the Wahanda Port Authority did not stem from vessel deficiencies  

29 A detention by a Port Authority, or any other authority for that matter, would only be 

relevant in so far as such detention is related to deficiencies of the Vessel. This is clear from 

the requirement that a relevant detention may also be imposed by a “competent authority for 

Vessel deficiencies” (emphasis added).17 If there was no requirement that the detention, 

                                                 
15 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014) at p 447, 
referring to Royal Greek Government v Minister of Transport [1948] 82 Lloyd's Rep 196. 
16 Royal Greek Government v Minister of Transport [1948] 82 Lloyd's Rep 196. 
17 NYPE, cl 17. 
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whether so imposed by the Port State Control or any other authority, must be related to 

deficiencies of the Vessel, then it is arguable that the express requirement that any authority 

seeking to impose a detention must be one “competent” in the matter of Vessel deficiencies 

would be rendered otiose. 

30 The detention by the Port Authority was not based on a problem with the ship, but 

rather a as part of an internal policy to prevent the spread of Ebola. Further, the illness of 

some of the crew is unlikely to constitute deficiencies of the Vessel and thus fall within the 

meaning of “vessel deficiencies”. This position may be supported by the underlying rationale 

of off-hire clauses, which is meant to only excuse a Respondent from having to pay the hire 

if the Vessel is not able to render the service required of it. This position may also be 

supported by the fact that limb (a) appears to separately provide for an event relating to the 

deficiency of men. Therefore, the detention by the Port State Control, being one relating to 

the medical condition of the crew and therefore unrelated to any deficiencies of the Vessel, 

would not fall within the wording of clause 17. 

 

(3) There is no “other similar cause preventing the full working of the Vessel”  

31 A legal action or administrative act by a port or other lawful authority which 

prevented the Vessel from working falling outside limb (b) might nonetheless fall within 

limb (c).18  

                                                 
18 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014) at p 450. 
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32 However, the present facts do not fall within limb (c). The ejusdem generis rule must 

be applied in construing limb (c) of clause 17,19 and accordingly the action or act must 

necessarily relate to the efficiency of the ship or her crew.20 Here, the detention was unrelated 

to the condition of the Vessel. Further, the detention was clearly unrelated to the efficiency 

of the crew as it was made on “[fears] the crew may be carrying the Ebola virus”.21 This 

consideration is arguably due more to public health considerations, as opposed to efficiency 

of the crew. 

33 Therefore, since the Vessel was either not prevented from working or such prevention 

did not fall within the wording of clause 17, the Respondents should not be excused from 

having to pay the disputed sum.  

 

B. The risk of the vessel being quarantined is already allocated by clause 44 of the 

Charterparty 

34 Where there is a quarantine on the vessel by the State Port Control, clause 17 is not 

engaged. This is because the parties have already contractual allocated the risk in a quarantine 

scenario in clause 44 of the Charterparty. 

35 Pursuant to clause 44, the Claimants shall only be liable for any delay in quarantine 

arising from the Master, Officers, or crew having communication with the shore or any 

                                                 
19 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014) at p 450, 
referring to The Laconian Confidence [1997] 1 Lloyd’s Rep 139 at 150, per Rix J. 
20 Terence Coghlin et al, Time Charters (informa law from Routledge, 7th Ed, 2014) at p 450. 
21 Moot Scenario, p 25. 
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infected area without the written consent of Respondents or their Agents. Clause 44 reflects 

the intention that the Claimants are only liable when their own agents have caused the 

quarantine. As the relevant circumstances show a situation where the quarantine not due to 

actions of Claimant’s agents but a situation at port – other stevedores having contracted Ebola, 

and the Port Authority consequently declaring a complete standstill of trade – the Claimants 

will not be liable for any delay arising from the quarantine. 
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SUBMISSIONS ON THE ISSUE OF LIABILITY FOR LOSS OF NEXT FIXTURE  

I. THE RESPONDENT IS LIABLE FOR THE LOSS OF THE NEXT FIXTURE  

A. The Claimant should be put in the position it would be in had the contract been 

performed  

37 The Respondent has admitted that it had failed to re-deliver the Vessel prior to the 

maximum period of the Charterparty.22 Where an aggrieved party sustains loss due to a 

breach of contract, he is to be placed in the same situation as if the contract had been 

performed.23 Had the contract been performed, the Vessel would have been re-delivered no 

later than 24 May 2016. The Claimants would thus have been able to perform the Next 

Fixture,24 which was to be DLOSP Wahanda with a laycan of 22 June 2016 to 28 June 2016. 

In those circumstances, the Claimants would have earned the hire under the Next Fixture.25 

Pursuant to the compensatory principle, the Claimants should be entitled to the loss of hire 

under the Next Fixture amounting to USD $15,330,000.00 less the losses avoided by the 

entering into of the Replacement Fixture, subject to the rules on remoteness of damage.  

 

  

                                                 
22 Moot Scenario, p 72.  
23 Robinson v Harman (1848) 1 Exch 850 at 855. 
24 Moot Scenario, pp 30-33. 
25 Moot Scenario, pp 32. 
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B. The loss of the Next Fixture is not too remote  

(1)  Respondent had special knowledge of the Next Fixture  

38 The second limb of the Hadley v Baxendale26 rule provides that a contracting party 

who possesses knowledge of special circumstances outside the “ordinary course of things” 

would be liable for any additional loss arising from those special facts.27 The Respondent 

had special knowledge of the Next Fixture at the point of entering into the Charterparty.28 

This special knowledge probably came in the form of the “Chatter Account” document which 

states that the Claimants were actively seeking for another fixture, with a duration of 3 to 5 

years.29 The Next Fixture was a charter of 2 years, with an additional option to extend for 

another two years30 (“the option”), and the maximum four-year duration falls within the 

stipulated 3 to 5 years range. 

39 Thus, the Respondent would be liable for exceptional losses caused by the known 

special circumstances on the basis that there is an implied undertaking in law to bear it.31 

This loss caused by later re-delivery includes USD $15,330,000.00 in the value of the Next 

Fixture as mentioned above, and this liability cannot be disputed on the basis that it is an 

exceptional loss. 

                                                 
26 Hadley v Baxendale 9 Ex. 341 (1854) at 355-356. 
27 Victoria Laundry v Newman Industries (1949) 2 K.B. 528 CA at 539. 
28 Moot Scenario, p 78, para 6(2) of Respondent’s submissions. 
29 Moot Scenario, p 1.  
30 Moot Scenario, p 25.  
31 Edwin Peel, Treitel on The Law of Contract (Sweet & Maxwell, 14th Ed, 2015) at [20-
107]. 
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(2)  The “assumption of responsibility” test does not apply 

40 It is further asserted that the reformulated approach to the test of remoteness in 

Transfield Shipping v Mercator Shipping (“The Achilleas”) should not apply to this situation.  

41 In Sylvia Shipping, it was stated that the orthodox approach remains the general test 

of remoteness which is applicable in the great majority of cases. 32  The assumption of 

responsibility test in The Achilleas can only be considered in “unusual cases”.33 On the facts 

of that case, there were two factors which made the case “unusual”. First, the unpredictable 

or unquantifiable nature of the loss over which the defendants had no control.34 Secondly, 

the market expectation, specifically the understanding within the shipping industry that the 

liability of the Respondent was confined to the overrun period.35 With regard to the second 

factor, the exceptional loss of profits in The Achilleas had been caused by volatile market 

conditions which amounted to an unusual occurrence outside the parties’ market 

expectations.36 Accordingly, the Respondents were not liable in damages for the Claimant’s 

loss of profit. 

42 Here, the second factor is absent. The follow-on fixture was not extremely lucrative, 

nor were there volatile market conditions. Accordingly, the loss from the Next Fixture is not 

particularly exceptional and the orthodox remoteness test in Hadley v Baxendale applies to 

the exclusion of the assumption of responsibility test to render the Respondent liable.  

                                                 
32 Slyvia Shipping v Progress Bulk Carriers (2010) 2 Lloyd’s Rep. 81 at [40].  
33 Slyvia Shipping v Progress Bulk Carriers (2010) 2 Lloyd’s Rep. 81 at [48]. 
34 Transfield Shipping v Mercator Shipping (2008) 3 WLR 345 at [24] and [34]. 
35 Transfield Shipping v Mercator Shipping (2008) 3 WLR 345 at [7] and [23]. 
36 Transfield Shipping v Mercator Shipping (2008) 3 WLR 345 at [60] and [62]. 
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C. The Claimant is entitled to damages for the full duration of the Next Fixture, 

including the amount that would have been earned if Champion had exercised its option 

to extend  

43 Where a claimant desires to claim loss from a particular result, it must be shown that 

there is a real and substantial, rather than merely negligible prospect of success. 37 Where the 

claimant’s loss depends on the hypothetical action of a third party, it must be shown that 

there was a substantial chance that the third party would have acted in such a way as to benefit 

him. 38 

44 Here, it is arguable that there was a substantial chance of Champion exercising the 

option. On its Chatter Account, the Claimant had advertised a fixture of between 3 to 5 years. 

It is noted that Champion entered into the contract on 15th June 2016 after the advertisement 

was placed on 1st March 2016.39 It is arguable that the contract was entered into in response 

to the advertisement. This might suggest that the option would likely have been exercised by 

Champion because, without the exercise of the option, it would only be a charter period of 2 

years which does not fall within the 3 to 5 year period that the Claimants intended for. Thus, 

on these facts, the loss would not be too remote. 

                                                 
37 See James Edelman, McGregor on Damages (Sweet & Maxwell, 20th Ed, 2018) at para 
10-051 referring to Harding Homes (East Street) Ltd. & Ors v Bircham Dyson Bell (a firm) 
& Ors. [2015] EWHC 3329 (Ch). 
38 Ibid.  
39 Moot Scenario, p 30.  
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D. The Claimant has taken reasonable steps to mitigate its loss  

45 Losses which could have been avoided by reasonable steps but were not are not 

compensable. 40  Reasonableness does not require the aggrieved party to do more than 

required to stem the loss.41  

46 Here, the Claimants have taken reasonable steps in mitigation. The Claimant acted 

swiftly to stem the loss by entering into the Replacement Fixture within a week of 

Champion’s notice of cancellation of the Next Fixture on 28 June 2016.42 Hence, the losses 

are compensable.  

 

  

                                                 
40 Frost v Knight (1872) LR 7 Ex 111 at 115. 
41 Banco de Portugal v Waterlow and Sons, Limited [1932] AC 452 at 506. 
42 Moot Scenario, pp 40 and 53.  
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SUBMISSIONS ON THE ISSUE OF CARGO CLAIM APPORTIONMENT  

I. THE RESPONDENT’S CARGO CLAIM IS TIME-BARRED  

47 The parties have agreed that the Inter-Club Agreement (the “ICA”) governs liability 

for cargo claims.43 Under the ICA, recovery by the Respondents relating to the Cargo Claim 

will be time-barred if the Respondent fails to provide written notification within 24 months 

of the date on which the cargo should have been delivered.44 A valid written notification 

under the ICA must set out the ‘amount claimed’, which requires “a calculation on the part 

of [the purchaser] of the loss which is allegedly suffered”.45 The amount claimed must be in 

‘reasonable detail’,46 as the rationale for the requirement is to allow the other party to make 

financial provision for it,47 and this purpose would not be achieved if the notification was 

uninformative or unclear.48 The notification provided by the Respondent is invalid as it does 

not set out the amount claimed with reasonable detail. 

48 The Respondent has failed to set out the amount claimed, nothing that “it is too early 

to say the likely quantum of damage”.49 At best, the Respondent has provided a statement 

that “in the event that the majority of the cargo is a total loss, the damage [would] be very 

                                                 
43 Page 10 of the Moot Problem, Clause 53 of the Omega Chartering Rider Clauses. 
44 Inter-Club New York Produce Exchange Agreement (as amended 1 September 2011), 
Clause 6. 
45 IPSOS SA v Dentsu Aegis Network Ltd [2015] EWHC 1171 at [25].  
46 Id at [24].  
47 Id at [19]. 
48 IPSOS SA v Dentsu Aegis Network Ltd [2015] EWHC 1171 at [19]; Senate Electrical 
Wholesalers Ltd v. Alcatel Submarine Networks Ltd [1999] 2 Lloyd’s Rep 423 at [90].  
49 Moot Scenario, p 46.  
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substantial”.50 However, the word substantial is vague, and since it is premised on the loss of 

the majority of cargo it is merely speculative. In any case, the written notification provided 

could not provide a calculation even if the Respondents had wanted to since the Receivers 

had not determined if the proportion of tea could salvage,51 or the price of tea, which was 

fluctuating at that time.52 The Claimant had no certainty as to the quantum claimed. Indeed, 

the settled quantum of the Receiver’s claim was only made known to the Claimant at the 

procedural reference on 15th March 2019.53 

49 Accordingly, the notification is invalid as it fails to set out the amount claimed. 

 

II. THE CLAIMANT’S LIABILITY IS LIMITED BY THE HAGUE RULES  

50 Where the bills of lading are issued in any of the contracting States to the Hague 

Rules (“the Rules”), the Rules apply to the Bill of Lading.54 Here, the bill of lading was 

issued in West Coast, Challaland,55 whose laws closely resemble the laws of the US.56 The 

US incorporates the Hague Rules under the Carriage of Goods by Sea Act.57  

51 Under the US version of the Hague Rules, the carrier will not be liable for any loss 

or damage to or in connection with the transportation of goods in an amount exceeding $500 

                                                 
50 Ibid. 
51 Ibid. 
52 Moot Scenario, p 21.  
53 Moot Scenario p 82, para 15 of Procedural Order No. 2.   
54 International Convention for the Unification of Certain Rules of Law relating to Bills of 
Lading, and Protocol of Signature (“Hague Rules”) Article 10. 
55 Moot Scenario, p 47.  
56 Moot Scenario p 81, para 1 of Procedural Order No. 2. 
57 United States Carriage of Goods by Sea Act 1936 (Title 46) §§ 1300-1315. 
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per package lawful money of the United States.58 Since the Liner Booking Note states that 

the goods are in 1720 big bags,59 the receiver’s loss is capped at USD 860000 (1720 x 500). 

Accordingly, the Respondent’s claim in damages or indemnity is limited to this amount.  

                                                 
58 United States Carriage of Goods by Sea Act 1936 (Title 46) §§ 1304[5]. 
59 Moot Scenario, p 47. 


	LIST OF AUTHORITIES
	I.  Articles and Books
	II.  Cases
	III.  Legislation

	STATEMENT OF FACTS
	SUBMISSIONS ON THE ISSUE OF HULL FOULING
	I. PURSUANT TO CLAUSE 83, THE RESPONDENTS WERE CONTRACTUALLY OBLIGATED TO PROVIDE FOR THE HULL CLEANING
	A. Clause 83 of the OMEGA Rider Clauses should be rectified to reflect the BIMCO Hull Fouling Clause
	B. Clause 83 was triggered by the vessel’s stay at Wahanda
	C. In the alternative, the inspection to determine whether hull cleaning was required had been carried out
	D. The Respondent is in breach of the agreement by failing to perform hull-cleaning prior to re-delivery

	II. THE RESPONDENT IS LIABLE IN DAMAGES FOR THE COSTS OF THE VOYAGE TO SOUTH ISLAND AND HULL-CLEANING
	A. The costs of the voyage to South Island for cleaning arose from, or was in connection with the hull-cleaning and the Respondent is contractually liable to pay such costs
	B. The Claimant has reasonably mitigated the losses arising from the Respondent’s breach by performing the cleaning at South Island
	C. The cost incurred by cleaning the vessel at South Island was a reasonable sum and thus, a reasonable mitigation of the Claimant’s losses

	III. THE RESPONDENTS WERE NOT “PREVENTED” FROM HULL-CLEANING PROVIDED FOR IN CLAUSE 83 AND CLAUSE 83(D) WAS NOT ENGAGED
	IV. ALTERNATIVELY, THE RESPONDENT WAS NOT CONTRACTUALLY ENTITLED TO PROPOSE A LUMP SUM PAYMENT SINCE NO INSPECTION WAS CARRIED OUT
	V. IN ANY EVENT, THE LUMP SUM PROPOSED BY THE RESPONDENT WAS UNREASONABLE

	SUBMISSIONS ON THE ISSUE OF OFF-HIRE
	I. THE VESSEL WAS NOT ON OFF-HIRE FROM 07.05.16 TO 26.06.16
	A. Clause 17 is not engaged on the facts
	(1) The deficiency in officers or ratings, if any, did not prevent the Vessel from working
	(2) The detention by the Wahanda Port Authority did not stem from vessel deficiencies
	(3) There is no “other similar cause preventing the full working of the Vessel”

	B. The risk of the vessel being quarantined is already allocated by clause 44 of the Charterparty


	SUBMISSIONS ON THE ISSUE OF LIABILITY FOR LOSS OF NEXT FIXTURE
	I. THE RESPONDENT IS LIABLE FOR THE LOSS OF THE NEXT FIXTURE
	A. The Claimant should be put in the position it would be in had the contract been performed
	B. The loss of the Next Fixture is not too remote
	(1)  Respondent had special knowledge of the Next Fixture
	(2)  The “assumption of responsibility” test does not apply

	C. The Claimant is entitled to damages for the full duration of the Next Fixture, including the amount that would have been earned if Champion had exercised its option to extend
	D. The Claimant has taken reasonable steps to mitigate its loss


	SUBMISSIONS ON THE ISSUE OF CARGO CLAIM APPORTIONMENT
	I. THE RESPONDENT’S CARGO CLAIM IS TIME-BARRED
	II. THE CLAIMANT’S LIABILITY IS LIMITED BY THE HAGUE RULES


