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STATEMENT OF FACTS 

1. On 1st September Furnace Trading PTE Ltd. and Inferno Resources SDN BHD entered into a 

voyage charter-party through coal orevoy for vessel TARDY TESSA. On 1st October’16 

Furnace Trading PTE Ltd. paid for the hire for the month of October and the master of the 

ship TARDY TESSA issued notice of readiness.  

2. Loading commenced on 2nd October’16 and it was completed on 4th October when Bills of 

Lading along with sample report were submitted by Imlam Consignorist to Idoncare 

Berjaya Utama PTY. Ltd. The ship reached the port of Singapore on 10th October’16. The 

respondents failed to pay the freight due on 9th October’16 regarding which reminder was 

sent via mail to pay the freight and to nominate a legitimate disport at China. 

3. Two mails were sent by Furnace Trading PTE Ltd. to Inferno Resources regarding 

nomination of port and cost of breach per day which was calculated to be USD 10000 

(Daily hire USD 8000 + Bunker Costs USD 2000). Same mail was sent on 13th October 

also. Another mail dating 14th October was sent to Inferno by Furnace Trading PTE Ltd., 

mentioning their rights to terminate the charter-party under the terms of charter-party due to 

non-payment of freight and requested them to provide instructions for the vessel regarding 

nomination of disport. 

4. Inferno replied on 15th October justifying their act of non-payment of freight as they had not 

yet received sub-freights from the sub-charterers. Furnace rejected their justification and 

defined their deed as a clear breach of charter-party. 

5. On 16th October’16, Inferno sent a mail requesting the permission from owners to divert the 

vessel to port of Busan, South Korea as all other ports of China were congested, which 

wasn’t in the range of charter-party. The request of the charterers was rejected by the 

owners. The charterers again requested to nominate Busan as disport and offered to amend 
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the freight rates on open book basis due to the extra distance ship had to sail which 

claimants rejected saying that Busan was not a safe port according  to the rumours of arrival 

of zombies from Seoul onboard a train to South Korea and also there was lack of time to 

make necessary arrangements for safety of the vessel at Busan i.e things like armed guards, 

razor wires, antidotes, etc. and sent details of cost of breach of charter-party for 6.166667 

days. Charterers asked owners to reconsider their offer as Busan port was safe and under 

military control by then and also that few vessels recently informed it to be a safe port. 

6. On 18th October’16 the owners again sent mail mentioning costs of breach and warned them 

to take lien over the cargo under terms of Charter-party and bills of lading unless they get a 

satisfactory response on freight and disport to which charterers replied on 19th October by 

requesting owners to be patient until disport is nominated.  

7. On the same day owners attached the calculation of breach for 8.166667 days and also sent 

an URGENT mail which they warned charterers that if they fail to nominate a legitimate 

disport till 20th October’16, they will be forced to consider their behaviour was express, 

unconditional and unequivocal and that they do not have any intention to perform the 

contract under Charter-party and so they could reserve their right to terminate the charter-

party and claim damages, costs and other losses they have suffered. 

8. On 20th October only, without waiting for their reply, the owners sent two different notices 

claiming lien on cargo on board on vessel TARDY TESSA and lien on sub-freights. On 21st 

October’16 charterers sent mail to owners to proceed with Nimbo as disport and ensured 

them to pay as soon as they reached the port of Nimbo. 

9. Owners sent notice of termination to the Charterers as they did not receive any mail before 

20th October. This was considered wrongful by charterers and considered owners to be in 

repudiatory breach of Charter-party. On 1st November’16, Furnace paid Imlam Consignorist 

for the month of November. On 25th November Furnace Trading PTE Ltd. issued notices of 
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arbitration to both Idoncare Berjaya and Inferno Trading and on 26th November responses 

were sent by both the respondents. 

10. On 30th November, IMLAM Consignorist mails Furnace the report it received from the 

master of the ship describing the condition of the ship and the crew. They were running out 

of supplies of vegetables, fruits and medicines particularly for people suffering from 

diabetes. They had lack of fresh water and had noticed signs of over-heating in coal for 

which they are concerned that it may self-ignite and blast. 

ARGUMENTS ADVANCED 

The arbitral tribunal has jurisdiction to order sale of cargo pendente lite 

The seat of arbitration is London 

The claimants and respondents have entered into a contract for carriage of goods by 

adopting the BIMCO standard contract form “COAL OREVOY”. The boxes in Part-I of the 

standard form have been filled and certain provisions modified through an e-mail exchange. 

This can be confirmed by the fact that the numbers and headings of many provisions in the 

e-mail correspond with the numbers and headings of the empty boxes in “Part-I” of the 

BIMCO standard form.  

The relevant clauses for this issue are Clause 29 of the e-mail, Box 30 and Box 32 of Part-I 

of the BIMCO standard form and Clause 26 of Part-II of the BIMCO standard form.  

Box 30 of the BIMCO form regarding “Dispute Resolution” gives an option to select one of 

clauses 26(a), 26(b) and 26(c) and on choosing 26(c), to state the place of arbitration. The e-

mail does not choose any clause, nor does it mention a place or seat of arbitration. The 

respondents, using established principles of construction and interpretation of contracts in 

common law will prove that the seat of arbitration is London. 

Law applicable to the interpretation of the arbitration agreement and clauses of the 

charter party. 
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Since the e-mail, itself states Singapore law and SCMA Rules, there is no ambiguity 

regarding the applicable law and the applicable procedural rules. Clause 29 of the e-mail 

could only form part of Box 30 (Dispute Resolution) or Box 32 (Additional Clauses) of the 

BIMCO form, and since Part-I prevails over Part-II in the event of any conflict between the 

two1, it is definite and unambiguous that Singapore law and SCMA rules will apply. This is 

further confirmed by the established rule of interpretation of contracts that typed or written 

clauses in a contract prevail over printed terms, since such clauses indicate deliberation by 

parties to the contract and hence better indicate intention of the parties.2  

In accordance with the facts of the current case, the substantive law applicable to at least the 

arbitration agreement is the law of Singapore, as expressly provided in Clause 29 of the e-

mail exchange. Any law chosen by parties usually indicates a choice of that law as at least 

the substantive law.3 It is also established that the interpretation of an arbitration agreement 

should be subject to the substantive law governing the agreement4 and that choice-of-law 

clauses apply expansively, to all issues of validity, interpretation and performance of the 

contract.5 Hence the law applicable to the charter party and the arbitration agreement and 

interpretation of the same is Singapore law.  

Golden Rule 

The words of a contract should be interpreted in their grammatical and ordinary sense in 

context, except to the extent that some modification is necessary in order to avoid absurdity, 

                                                           
1 Factual Matrix 
2 Neuchatel Asphalte Co. Ltd. v Barnett [1957] 1 WLR. 356. 
3 Preliminary Award in ICC Case No. 12171 (2005), 23 ASA Bull. 256, 260 (2005); Interim Award in ICC Case 

No. 5029, XII Y.B. Comm. Arb. 113 (1987) (parties’ choice-of-law clause presumptively applies to substantive 

law, not procedural law of arbitration) 666.;   See L. Collins  and otherset al. (eds.), Dicey, Morris and Collins 

on The Conflict of Laws  ¶¶16-002 et seq. (15th edn, Sweet and Maxwell. 2012) para 16-002; A. Tweeddale 

and& K. Tweeddale, Arbitration of Commercial Disputes- – International and English Law and Practice ¶6.02 

(Oxford University Press 2005) para 6.02. 
4 Gary B Born, International Commercial Arbitration (2nd edn, Kluwer Law International 2014) 1397, 

1398.Gary B. Born, International Commercial Arbitration (2nd edn, Kluwer Publication) 1397,1398. 
5 Gary B Born, International Commercial Arbitration (2nd edn, Kluwer Law International 2014) 2734.Gary B. 

Born, International Commercial Arbitration (2nd edn, Kluwer Publication) 2734. 
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inconsistency or repugnancy.6 The courts give words used in a contract their natural and 

ordinary meaning in the context of the agreement.7 Commercial parties, especially, are 

sufficiently organised and well advised to be able to ensure that contractual documents 

accurately reflect their intentions.8 If the ordinary meaning of the words make sense in 

relation to the rest of the document, the court will give effect to that language, even though 

the consequences appear hard for one side or the other.9 

In the current case, the BIMCO standard form clearly states that in case of any conflict 

between Part-I and Part-II of the contract, Part-I will prevail, but only to the extent of such 

conflict.10 Box 30 of the form has clearly been left empty as the parties have not mentioned 

which sub-clause of clause 26 will apply anywhere, nor have they stated the place of 

arbitration. Clause 29 of the e-mail regarding dispute resolution only states “Singapore law 

and arbitration as per SCMA rules with 3 arbitrators.”, forming part of the additional clause 

(Box 32) of the BIMCO form. Since Box 30 has been left empty, Clause 26 (a) of Part-II 

would apply. However, Clause 29 of the e-mail and Clause 26 (a) are in conflict regarding 

applicable law and institutional rules to apply. Due to the express statement in the contract 

that Part-I prevails over Part-II, Singapore law and SCMA rules would apply. The seat of 

arbitration is not mentioned in Clause 29, as a result of which, seat of arbitration would be 

London from Clause 26(a) of the BIMCO form. The ordinary or plain meaning of the words 

clearly state that Part-I prevails over Part-II to the extent of conflict, since seat is not 

mentioned anywhere in Part-I, there is no conflict and hence seat of arbitration will be 

London, and the English Arbitration Act, 1996 will apply. 

Whole Contract Approach: 

                                                           
6 Kim Lewison, The Interpretation of Contracts (5 edn, Sweet & Maxwell 2011) 207. 
7 BCCI v Ali [2002] A.C. 251. 
8 Kookmin Bank v Rainy Sky SA [2010] 1 CLC 829. 
9 Jumbo King Ltd. v Faithful Properties Ltd [(1999)] H.K.C.F.A.R. 279. 
10 Factual Matrix 
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In order to arrive at the true interpretation of a document, a clause must not be considered in 

isolation, but must be considered in the context of the whole document.11 The words of each 

clause must be interpreted in a manner so as to bring them into harmony with other 

provisions of the deed.12 Apparent inconsistent provisions in one instrument can be resolved 

on the basis that one provision qualifies the other.13 

Clause 29 of the e-mail cannot be looked at in isolation. When looked at in the context of 

the entire charter party, it is clear that the words “Singapore law” imply only substantive 

law, as SCMA rules have been chosen for procedure. This is further indicated by the similar 

language in Clause 29 and Clause 26(a) when choosing “law”. The procedural law is that of 

England, because seat of arbitration is stated as London in Clause 26(a). Clause 29 of the e-

mail and Clause 26(a) of the BIMCO form must be read harmoniously and together, which 

would lead to the conclusion that there lies no actual inconsistency regarding seat of 

arbitration.  

Giving Effect to All Parts of a Contract  

In construing a contract all parts of it must be given effect where possible, and no part of it 

should be treated as inoperative or surplus.14 A presumption exists against redundant 

words.15 The proper mode of construing any written instrument is to give effect to every 

part, and not to strike out or nullify one clause in a deed, unless it is impossible to reconcile 

it with another and more express clause in the same deed.16 

In the current case, if the words “Singapore law” of Clause 29 are construed as including 

procedural law as well, Clause 26(a) of the BIMCO standard form would stand nullified and 

struck out. The entire clause, filling in Box 30, would not have any use in the document, 

                                                           
11 AIC Ltd v Marine Pilot Ltd [2007] 2 Lloyd’s Rep. 101. 
12 Chamber Colliery Ltd v Twyerould [1915] 1 Ch. 268. Note. 
13 Re Media Entertainment & Arts Alliance, Ex parte. Hoyts Corp Pty Ltd  (No. 1) ([1993)] 178 C.L.R. 379, at 

386-7. 
14 Newall v Lewis [2008] 4 Costs L.RCLR.  626. 
15 Kim Lewison, The Interpretation of Contracts (5 edn, Sweet & Maxwell 2011) 343. 
16 Re Strand Music Hall Co Ltd. [(1865)] 35 Beav. 153. 
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even though a possibility of reconciliation exists. The entire clause would be redundant or 

inoperative. Hence, in order to give effect to all clauses of the charter party, the words 

“Singapore law” should be construed as meaning only substantive law, not both substantive 

and procedural law. 

 

Standard Printed Terms and Written Terms 

It is a well-established principle that in case of conflict between printed terms and written 

terms, the written terms prevail.17 However, recent judgements have indicated the effort to 

preserve the effect of printed provisions as far as possible. If a reasonable commercial 

construction of a contract can reconcile two provisions, whether types or printed, then such 

a construction should be adopted.18 If no inconsistency exists between a printed and special 

term, both should be interpreted together.19 The operation of printed clauses should be 

preserved as far as possible. The Court should not lightly accede to a submission that the 

typed provision covers the field and excludes in whole the corresponding printed clause, if 

parts of the provision can coexist with the typed clause and still be given effect.20 A clause 

should not be rejected unless manifestly inconsistent or repugnant to the rest of the 

agreement.21 

In the current case, Clause 29 of the e-mail may be specially added or typed while Clause 

26 of the BIMCO form may be printed, but the operation of Clause 26 should be given 

effect as far as possible. Regarding seat of arbitration, no inconsistency exists, only Clause 

26(a) mentions seat, and since it is not inconsistent with Clause 29 of the e-mail, it must be 

given effect, and seat of arbitration would therefore be London.  

 

                                                           
17 Homburg Houtimport BV v Agrosin Private Ltd. (The Starsin) [2004] 1 A.C. 715. 
18 Bayoil SA v Seawing Tankers Corp [2001] 1 Lloyd’s Rep. 533. 
19 Alchemy Estates Ltd v Astor [2008] EWHC 2675.9] 1 P. & C.R. 5. 
20 Rivat Pty Ltd. v B and N Elomar Engineering Pty Ltd [2007] NSWSC 638. 
21 Ace Capital Ltd v CMS Energy Corporation [2008] 2 C.L.C. 318. 
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Intention of parties when they choose law: 

Arbitral tribunals22 and other authorities23 have properly concluded that when parties choose 

a law, they virtually always mean to choose the substantive law governing the merits of 

their dispute. An ICC award applied this principle, remarking that “if the parties had wished 

that the arbitration be governed by Egyptian procedural law, they should have made a 

specific agreement thereon.”24 The intention and focus of commercial parties is on the 

substance of the dispute rather than the procedure.25 Interpreting law chosen as procedural 

law can lead to dangerous complexities.26 In Union of India v. McDonnell Douglas Corp,27 

even though  contractual provisions expressly provided the application of Indian Arbitration 

Act, 1940 i.e. Indian procedural law, because the seat of arbitration was in England, it was 

held that the application of the Act would be subject to English procedural law. 

Hence, in the current case, the choice of “Singapore Law” should be construed as the choice 

of substantive law only, which would lead to the conclusion that inconsistency exists 

between Clause 29 of the e-mail and Clause 26 (a) of the BIMCO form only with regard to 

applicable law and institutional rules, not the seat of arbitration, which is clearly stated as 

London according to Clause 26 (a). 

The Admissibility of Surrounding Circumstances 

When a standard form is used, there is less room for interpretation of the form to be 

influenced by the background facts applicable to any particular transaction.28 If factual 

background is used in its interpretation, the value of a standard form would be diminished.29 

                                                           
22 Preliminary Award in ICC Case No. 12171, 23 ASA Bull. 256, 260 (2005). 
23 L Collins and others, Dicey, Morris and Collins on The Conflict of Laws (15th edn, Sweet and Maxwell 2012) 

¶¶16-002. 
24 Preliminary Award in ICC Case No. 5505, XIII Y.B. Comm. Arb. 110, 116-17 (1988). 
25 Gary B Born, International Commercial Arbitration (2nd edn, Kluwer Law International 2014) 2737.Gary B. 

Born, International Commercial Arbitration, (2nd edn, Kluwer Publication 2014) 2737. 
26 Gary B. Born, International Commercial Arbitration, (2nd edn, Kluwer Publication 2014) 2737.Gary B Born, 

International Commercial Arbitration (2nd edn, Kluwer Law International 2014) 2737. 
27 Union of India v McDonnell Douglas Corp [1993] 2 Lloyd's Rep 48. 
28 Kim Lewison, The Interpretation of Contracts (5 edn, Sweet & Maxwell 2011) 350. 
29 AIB Group (UK) Plc v Martin [2005] 1 W.L.R. 215. 
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With a printed form of contract, no inference may be drawn as to the knowledge or intention 

of any particular party.30 

The respondents therefore contend that due to the involvement of a standard form charter 

party, the use of surrounding circumstance or background to the contract should be limited 

and given lesser importance than the terms of the contract itself, which unambiguously 

indicate that the seat of arbitration is London.  

Application of the Arbitration Act, 1996. 

Since the seat of arbitration is in England31, the Arbitration Act, 1996 applies. The act 

clearly states that in absence of an agreement by the parties to confer the power to make 

provisional awards/ interim measures to the arbitral tribunal, the tribunal has no such 

powers.32 There are no express provisions in the e-mail or the BIMCO standard form 

conferring power to order interim measures on the arbitral tribunal.33 Such agreement 

cannot be implied either, as the institutional rules chosen by the parties i.e. SCMA rules are 

subject to the Arbitration Act, 1996.34  

Hence, the arbitral tribunal does not have the jurisdiction to order sale of cargo pendente 

lite, as it does not have the powers to order interim measures, in accordance with the 

Arbitration Act, 1996. 

The Claimant does not have a valid and enforceable lien over the Cargo in respect of 

freight, detention, damages and all amounts due under the Charterparty. 

A contractual lien may be exercised against a third party (here, Idoncare Berjaya) where the 

bill of lading contains a clause, which incorporates the charter party clause. This point was 

                                                           
30 Dairy Containers Ltd. v Tasman Orient CV [2005] 1 W.LL.R. 215. 
31 Arbitration Act, 1996, s 2(1). 
32 Arbitration Act, 1996, s 39(4). 
33 Factual Matrix. 
34 SCMA Rules 2015, r 2. 
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made by Mocatta J in Santiren Shipping Ltd v Unimarine SA(The Chrysovalandou Dyo)35. 

The Bill of Lading36, however, is silent about which charter party is incorporated.  

In Smidt v. Tiden37, the court took the view that it was impossible to determine which of the 

charter parties was intended to be incorporated. The contract was held to be void for 

mistake. Since, the bill of lading was ambiguous and equally capable of being applied to the 

one charter party as to the other, it was held there was no contract between the parties38.  

Arguendo, the charter party incorporated in the Bill of Lading39, was the time charter 

party between Imlam Consignorist GmbH and Furnace Trading Pte Ltd.  

If the parties have not made their intentions clear about the incorporation of charter party in 

the bill of lading, the general approach in English courts is to ask first if the charter is by 

demise. Where the charter is by demise, possession of the vessel will pass to the charterer 

and the master will normally be an employee/agent of the charterer, but not the shipowner. 

Goods loaded on the ship will normally be in the possession of the demise charterer and a 

bill of lading signed by the master will normally show a contract with the demise charterer. 

In the case of any other form of charter, possession of the vessel and the goods carried will 

be in the owner, the master will normally be the employee/agent of the owner and a bill of 

lading signed by the master will normally show a contract with the shipowner40. 

The Time Charter clearly states that, “Nothing herein stated is to be construed as a demise 

of the Vessel to the Charterers. The Owners shall remain responsible for the navigation of 

the Vessel, acts of pilots and tug boats, insurance, crew, and all other matters, same as when 

trading for their own account”41. 

                                                           
35 Santiren Shipping Ltd v Unimarine SA [1981] 1 Lloyd’s Rep 159. 
36 The Bill of Lading number IMOBL11223344X, Pg. 42,44,46 Moot scenario. 
37 Smidt v Tiden (1874) LR 9 QB 446. 
38 ibid. Kim Lewison, The Interpretation of Contracts (5 edn, Sweet & Maxwell 2011) 343. 
39 The Bill of Lading number IMOBL11223344X, Pg. 42,44,46 Moot scenario 
40 Martin Dockray, Cases and Materials on Carriage on Carriage of Goods by Sea (3rd edn, Cavendish 

Publishing Ltd 2004) 78 
41 Clause 26 “Navigation”, Time Charter, Pg. 10, Moot Scenario. 



 18 

It is clear that the present case is not a case of ‘demise’ of the vessel. Which means, the 

carrier of the vessel is the owner, the Master of the ship is an employee/agent of the owner, 

thus going by the normal rule stated above, a bill of lading (in this case the bill of lading42), 

signed by the Master on behalf of the owner shows a contract with the shipowner himself, 

and not the charterer, which goes on to prove that the charter party incorporated into the Bill 

of lading was the time charter.  

In the San Nicholas43, Both Donaldson J and the Court of Appeal held that the terms of the 

head charterparty were incorporated. The reasoning was that the incorporated charterparty 

was the incorporation of the particular charterparty to which the carrier is party.  The 

carriers in the present case, are the shipowners, Imlam Consignorist GmbH, which is why, 

as per the above stated principle, the incorporated charter party must be the head time 

charter, concluded between Imlam Consignorist GmbH and Furnace Trading Pte Ltd.  

Arguendo, the charter party incorporated in the Bill of Lading44 was the sub-voyage 

charter party concluded between Inferno Resources and Idoncare Berjaya Utama Pty. 

Ltd. 

In The Heidberg45, Diamond QC held that the bill of lading incorporated the terms of the 

contract of affreightment (i.e. not the head charter). A bill of lading is a bilateral contract, 

and while weight should be given to the presumed intention of the master who signed and 

issued the bill, equal weight must be given to the intention of the shipper who normally 

draws up the bill and presents it to the master for signature. He saw no reason why the 

contract of affreightment should not be considered a charter in the meaning of the bill of 

                                                           
42 The Bill of Lading number IMOBL11223344X, Pg. 42,44,46 Moot Scenario. 
43 Pacific Molasses Co and United Molasses Trading Co Ltd v Entre Rios Compania Naviera SA The San 

Nicholas [1976] 1 Lloyd’s Rep 8. 
44 The Bill of Lading number IMOBL11223344X, Pg. 42,44,46 Moot Scenario. 
45 Partenreederei M/S `Heidberg' and Vega Reederei Friedrich Dauber v Grosvenor Grain and Feed Co Ltd 

and Union Nationale des Cooperatives Agricoles de Cereales and Assurances Mutuelles Agricoles (The 

Heidberg) [1994] 2 Lloyd's Rep 287. 
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lading and there was no commercial need to incorporate the voyage charter. Most 

importantly, the bill of lading expressly provided freight payable as per charter party. 

Diamond QC concluded that the clause obliged the shippers to pay freight in accordance 

with a charter party. It was therefore necessary to ask the question: ‘In accordance with 

which charterparty were shippers to pay freight?’ In his opinion, it would have been 

surprising if a shipper had intended to pay freight in accordance with a charter party whose 

terms were unknown to him and which might specify an entirely different rate of freight and 

different terms of payment from those which he had agreed under his contract. The answer 

to the above question had therefore to be the contract of affreightment.  

In the present matter, to answer the question ‘In accordance with which charterparty are 

shippers to pay freight?’ should most certainly be a charterparty whose terms were known 

to the shippers and which specified a rate of freight and terms of payment for which he 

agreed under the contract of affreightment. The contract of affreightment was none other 

than the sub-voyage charter party. Hence, the incorporated charter party is the sub-voyage 

charter party between Inferno Resources and Idoncare Berjaya Utama Pty. Ltd.  

In the above paragraphs, it has been established that there are two possibilities of the 

identity of the charter party incorporated into the Bill of Lading. The first possibility is that 

the clause ‘freight payable as per charter party’ refers to the head time charter and the other 

possibility is of incorporation of the sub-voyage charter.  

The Claimants have no right of lien over the cargo that belongs to the sub-charterers. 

A ‘contractual lien’ has no independent root in Admiralty, Common law, equity or statute. 

Consequently, it creates a right only as between the parties to the contract in which it is 

contained and a decision in an arbitration under their contract that the lien existed and was 

validly exercised binds only those parties46.  

                                                           
46 Samsun Logix v. Oceantrade (2008) 1 Lloyd’s Rep. 450. 
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In the case of the first possibly incorporated contract, (i.e. the time charter), the right of lien 

exists with the shipowners and not the Claimants. Also, the Respondents are strangers to the 

contract and thus the right of lien cannot be imposed over the cargo owned by them. 

Mocatta J held in The Agios Giorgis47 that although the charterparty provided for a 

contractual lien on “all cargoes”, this could not give the owner the right to lien cargo which, 

did not belong to the charterer and the owner was in breach of the charter party when it 

instructed the master to refuse discharge. The cargo in question, did not belong to the 

Respondent. In light of the above principle, the Claimant as the disponent owner of the 

vessel MV Tardy Tessa, shouldn’t be given the right to exercise a lien over the cargo, which 

doesn’t belong to the Respondent.  

In the case of the second possibly incorporated contract, (i.e, the sub-voyage charter) the 

Claimants are not a party to the contract and thus have no right under it.   

Hence, the lien exercised was invalid.  

The Place of Exercise of Lien makes it invalid 

The discharge port, nominated by the respondents is Ningbo48. The last e-mail exchange 

specifying the position of the vessel49, about the current position of vessel says “Drifting 

outside SG OPL (Singapore Outer Port Limit), which means the vessel is mid-voyage and 

has not reached the discharge port. The owner cannot exercise a lien on the way to the 

discharge port50. A shipowner’s right of lien cannot be exercised by halting the laden ship 

en route the port of discharge51. 

                                                           
47Steelwood Carriers Inc. of Monrovia v Evimeria Compania Naviera SA of Panama (The Agios Giorgis) [1976] 

2 Lloyd’s Rep 192. 
48 Pg. 67, Moot Scenario. 
49 Pg. 65, Moot Scenario. 
50 Santiren Shipping Ltd v Unimarine SA (The Chrysovalandou Dyo) [1981] 1 Lloyd’s Rep 159. 

51 Stephen Girvin, Cases and Materials on the Carriage of Goods by Sea (2nd edn, Oxford University Press 

2011) ¶¶28.14  458. 
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 In International Bulk Carriers (Beirut) SARL v Eulogia Shipping Co (The Milhalios 

Xilas)52, Donaldson J said that the essence of the exercise of lien is the denial of possession 

of the cargo to someone who wants it. No one wanted the cargo in Singapore and the 

claimants were not denying the possession to anyone by being there. And hence, the lien is 

invalid. He added that it may be possible to exercise a lien by refusing to complete the 

carrying voyage, but this can only be done when, owing to special circumstances, it is 

impossible to exercise a lien at the port of destination and any further carriage will lead to 

loss of possession of cargo following arrival at that port. In such circumstances a refusal to 

carry further can be said to be a denial of the receiver’s right to possession. 

 

The main reason why shipowners show resilience in moving to the port of discharge is 

because of an apprehension that they might lose their right to lien. It is submitted that the 

Claimants, in the present case, shouldn’t have any such apprehension. Article 269 of the 

Chinese Maritime Code53, reads “The parties to a contract may choose the law applicable to 

such contract, unless the law provides otherwise. Where the parties to a contract have not 

made a choice, the law of the country having the closest connection with the contract shall 

apply.”  

The Chinese Maritime Code contains provisions in relation to foreign-related maritime 

claims (Chapter XIV). Article 26954 explicitly provides that unless otherwise provided by 

law, parties may agree upon the applicable law to a contract. Where parties have not made a 

choice of applicable law, the law of the country having the closest connection with the 

contract shall apply. Therefore, a choice of law clause under the bills of lading will be 

respected under Chinese law.  

                                                           
52 International Bulk Carriers (Beirut) SARL v Eulogia Shipping Co (The Milhalios Xilas) [1978] Lloyd’s Rep 

186. 
53 1993 
54 Maritime Code of the People’s Republic of China, 1993 
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China is a contracting State of the New York Convention55. Therefore, in most 

circumstances, a foreign arbitral award will be recognised and enforced by the Chinese 

Courts, so long as it is effectively made in a contracting State. By virtue of Article V of the 

Convention56, where recognition or enforcement of an arbitration award is sought, the law 

deciding whether the arbitration agreement is valid or not should be the law of the place 

where the arbitration award is made. 

 

In a Ningbo Maritime Court’s decision57, Japanese law was applied to a bill of lading claim 

without the defendant providing any proof of the relevant provisions under Japanese law. 

Ningbo Maritime Court decided that under Chinese law, the parties can choose the law 

applicable to the contract. The defendant provided the Chinese translation to the back clause 

of the bill of lading and intended to prove that Japanese law should apply to this case. Under 

Japanese law, the carrier has no liability regarding the loss or damage to the cargo before 

loading or after discharging. The plaintiff contended that Chinese law should apply to this 

case. During the proceedings, the defendant did not provide any proof of the relevant 

Japanese law provisions. However, the trial judge independently researched the content of 

the relevant Japanese law and made his decision in accordance with Japanese law. 

 It may be open to the shipowner to exercise his lien by keeping off the discharge port. Once 

the ship has arrived at the discharge port, however, the owner may take any reasonable steps 

to maintain a lien. In fact, this has been held to include standing off the port. Again this was 

stated in The Chrysovalandou Dyo58, the Ship owner ordered the vessel to stay at the 

anchorage off the disport in exercise of their lien. The court held that the vessel did not have 

to be at a discharging spot in a port as a pre-requisite to the exercise of a lien. The court 

                                                           
55 1958 
56 ibid. 
57 ([2013]YHFSCZ No. 636) 
58 The Chrysovalandou Dyo [1981] 1 Lloyd’s Rep 159.  
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reasoned that to do so might involve unnecessary expense and may cause port congestion59. 

Equally, the lien can be exercised ashore by, for example, discharging into a warehouse 

over which the owner can exercise control such that the cargo is not released from its 

possession.  

This means, that if the Claimants had a valid and enforceable lien over the cargo, it 

wouldn’t be a problem for them to have such a lien enforced by virtue of Article 269. 

The Claimants have chosen to try and force the charterer’s hand by refusing to proceed to 

the discharge port or by doing so but refusing to discharge the cargo, in the hope that this 

will force the charterer to pay freight. By doing so, the Claimants may be in breach of their 

obligation to proceed to the discharge port with due despatch, and be exposed to liability to 

the holder of the Bill of Lading for interference with the Bill of Lading holder’s right to the 

cargo. Further, this is a commercially unrealistic solution for it is practically not viable to 

wait by leaving the vessel adrift in the seas. And in circumstances where the charterer is in 

genuine financial difficulty, such as the present case, where the Respondents themselves 

have not received the freight from the sub-charteres, it is unlikely to have the desired 

impact.  

IT IS NOT JUST AND NECESSARY FOR THE TRIBUNAL TO ORDER THE 

SALE OF CARGO PENDENTE LITE. 

Assuming but not conceding that the tribunal has jurisdiction to order sale of cargo 

pendente lite, it is not just and necessary for the tribunal to order the sale of cargo. The law 

governing the granting of provisional measures by a Tribunal can either be the law of the 

arbitral seat, or the law governing the parties’ underlying contract or relationship, or the 

international standards. The English Arbitration Act, 1996, UNCITRAL Model Law and the 

IIA merely acknowledge the tribunal’s broad powers as to provisional relief, without 

                                                           
59 ibid. 
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purporting to provide substantive standards as to how such power is to be exercised. 

Therefore, the law of the arbitral seat and the law governing the contract are silent as to 

conditions needed to be fulfilled for ordering sale. Consequently, international standards 

must be applied by this Tribunal to decide upon the granting of provisional measures, as 

they provide a uniform standard for doing so. 

2. The conditions for interim sale as required under international standards are not 

fulfilled. 

Most international arbitral tribunals require showing of (a) a risk of serious or irreparable 

harm to the claimant;60 (b) urgency;61 and (c) no prejudgment of the merits,62 and 

sometimes also require the claimant to establish a prima facie case on the merits, a prima 

facie case on jurisdiction (previously argued in Issue I), and to establish that the balance of 

hardships weighs in its favour.63 

Risk of serious or irreparable harm 

A provisional measure is necessary where the actions of a party ‘are capable of causing or 

of threatening irreparable prejudice to the rights invoked.64 Harm not adequately reparable 

by an award of damages is likely to result if the measure is not ordered, and such harm 

substantially outweighs the harm that is likely to result to the party against whom the 

measure is directed if the measure is granted.65  

In the current case, any harm that may occur to the claimant with regard to the cargo will be 

adequately reparable by damages or compensation, and can be valuated without difficulty. 

                                                           
60 Lew, Commentary on Interim and Conservatory Measures in ICC Arbitration Cases, 11(1) ICC Ct. Bull. 23 

(2000). 
61 Biwater Gauff (Tanzania) Ltd v. United Repub. of Tanzania, Procedural Order No. 1 in ICSID Case No. 

ARB/05/22 of 31 March 2006. 
62 Gary B. Born, International Commerical Arbitration (2nd edn, Kluwer Law Publication 214) 2477. 
63 Gary B. Born, International Commercial Arbitration (2nd edn, Kluwer Law Publication 2014) 2465. 
64 Plama Consortium Ltd v. Repub. of Bulgaria, Order in ICSID Case No. ARB/03/24 of 6 September 2005, 

¶38. 
65 Paushok v. Gov’t of Mongolia, Ad Hoc Order on Interim Measures of 2 September 2008, ¶69. 
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Though the master talks about fears of the coal overheating and self-igniting66, the expert 

report does not make any mention of any such risk67. The irreversible harm that could be 

caused to the crew members can easily be solved by an alternative measure of moving to a 

nearby port, any extra costs to do so would also be reparable by damages. Hence, as such, 

no irreparable harm is being caused to the claimants without this interim measure. The sale 

of the cargo will cause substantial harm to the respondents, as they won’t be able to 

complete their obligations under the sub-charter entered into by them. The business and 

goodwill of the respondents will greatly suffer, and such harm could potentially be 

irreparable, while the harm that would be caused to the claimants is only a slight deviation 

in the value of the cargo on the ship, which would also be harmful for the respondents, as 

that cargo is to be delivered by the respondents to a third party. Hence, any harm caused to 

the claimants for cargo, would be a harm to the respondents as well. The harm that could be 

caused to respondents easily outweighs the harm that could be caused to the claimants, 

hence the balance of convenience test68 would not be satisfied. The interim measure should 

thus not be granted. 

Prima facie case on the merits 

The prima facie establishment of a case (or right) in dispute may be necessary for the grant 

of a provisional measure.69 This basic requirement is to satisfy the tribunal that the moving 

party has, with reasonable probability70, a case.71 it is essential for a tribunal to assess the 

                                                           
66 Moot Scenario. 
67 Moot Scenario. 
68 Safe Kids in Daily Supervision Limited v. McNeill, [2010] NZHC 605. 
69 Maffezini v. The Kingdom of Spain, Procedural Order No. 2 of 28 October 1999, extracts reprinted in XXVII 

YCA 13, 18 (2002). 
70 Wirth, Interim or Preventive Measures in Support of International Arbitration in Switzerland, 18 ASA Bull. 

31, 37-38 (2000). Schwartz, Provisional Measures, 62. 
71 Ali Yesilirmak , Provisional Measures in International Commercial Arbitration, International Arbitration 

Law Library, Volume 12 ( Kluwer Law International 2005) 159 – 236. 
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existence of a prima facie case in order to make rational and commercially-sensible 

decisions regarding provisional measures.72 

In the current case, as proved in issue 2, the lien exercised by the claimants is not valid, nor 

are the claimants entitled to any damages or detention. Furthermore, the claimants 

wrongfully terminated the contract, as any breach by the respondents, was not repudiatory 

in nature. The prima facie case on merits does not lie in favour of the claimants for the 

aforementioned reasons and this condition stands not satisfied. Prima facie jurisdiction does 

not exist, as proved above in Issue 1. 

Negative Conditions 

In addition to the lack of positive requirements discussed above, the existence of any of the 

six negative requirements set out below may lead to the denial of an application for a 

provisional measure: the tribunal may refrain from granting final relief in the form of a 

provisional measure73, the request may be denied where the moving party does not have 

clean hands74, the request may be denied where such measure is not capable of being carried 

out75, when the measure requested is not capable of preventing the alleged harm76; the 

request may be denied where it is moot.77 

There will be grant of final relief. 

Provisional measures should not grant the relief sought in the final award.78 If the request 

for relief is made on both an interim and a permanent basis, only the latter will, in principle, 

be granted.79 An arbitral tribunal will not grant a decision on the merits under the guise of 

                                                           
72 Gary B. Born, International Commercial Arbitration (2nd edn, Kluwer Law Publication 2014) 2465. 
73 Lew, Commentary on Interim and Conservatory Measures in ICC Arbitration Cases, 11(1) ICC Ct. Bull. 23, 

27 (2000). 
74 ICC Partial Award 7972 of 1997 (unpublished). 
75 Schwartz, Provisional Measures, 62. 
76 Ibid. 
77 Iran v. The United States of America, Case A‐15, Dec. No. Dec 52‐A/15‐FT (24 November 1986), 
78 Lew, Commentary on Interim and Conservatory Measures in ICC Arbitration Cases, 11(1) ICC Ct. Bull. 23, 

27 (2000). 
79 Award in ICC Case No. 8115. 
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interim relief80. An arbitral interim measure may not operate to grant the final relief sought 

for preserving the provisional nature of the interim measures.81 Arbitral case law generally 

confirms this view.82 

In the current case, the claimants have requested for the lien on cargo and sale of cargo as 

final relief as well.83 Hence, interim relief cannot be granted, as the action has been asked as 

a final relief as well. 

The moving party does not have clean hands 

Generally, a tribunal will not issue an injunction where it is found that the petitioner does 

not have clean hands.84 In the current case, the claimants have exercised an invalid lien and 

have wrongly claimed for damages. The claimants have also wrongfully terminated the 

contract. The claimants hence, do not have clean hands and it would not be just to order the 

interim measure. 

Alternative Measures 

There are several other alternative measures that can be requested for that will solve the 

problem of the crew members and the ship without the sale of the cargo. The sale of the 

cargo is not required 

The Respondents are not liable for additional costs due to detention caused as a result 

of non-nomination of discharge port. 

The respondents are not liable for any costs incurred by the claimants after their exercise of 

lien, as such exercise was invalid in law, and hence all such costs will fall on the claimants 

themselves. 

                                                           
80 Ali Yesilirmak , Provisional Measures in International Commercial Arbitration, International Arbitration 

Law Library, Volume 12 (Kluwer Law International 2005) 159 – 236. 
81 Berger, International Economic Arbitration (Kluwer Law International 1993) 337. 
82 Behring International, Inc., v. Iranian Air Force, case No. 382, Interim Award No. ITM 46‐382‐3 (22 

February 1985). 
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The charterer is not obliged to consider either the convenience of the owner or the expense 

of complying with the port nominated by him.85 Regarding nomination of port, the 

respondents could not nominate any of the ports mentioned in the bill of lading due to 

congestion at the Chinese ports, i.e. impossibility. Even in a range of named ports, the 

charterer is obligated to choose a port that is possible for a ship to reach.86 This was applied 

even in a case where the port named in the bill of lading was impossible.87 Therefore, since 

the Chinese ports mentioned in the bill of lading were impossible to reach, the respondents 

were obliged to name a port that could be reached, in accordance with which the 

respondents nominated Busan, and were also willing to adjust freight accordingly.  

The Busan port, even if initially unsafe, became safe later as the Korean Military arrived.88 

When the port became safe, the nomination by respondents became valid. It is clear that the 

port was safe as other vessels under the respondent’s contract has called safely at the port. 

Hence the nomination of this port, in view of congestion at the Chinese ports was valid. 

Therefore, the respondents are not liable for detention or any other costs to the claimants, 

the nomination of port was valid. The charterer has no contractual right, or obligation, to 

change a nomination once made89. A nomination of a port cannot be changed even if the 

port, prospectively safe when nominated, becomes unsafe.90 This shows the degree of 

irrevocability.91 The respondents hence, had no obligation to change the port nominated, 

and are hence not liable to pay detention or other costs.  

 

 

 

                                                           
85 Reardon Smith Line Ltd. v. Ministry of Agriculture, Fisheries and Food [1962] 1 Q.B. 42, 110. 
86 ibid. 
87 Aktieselskabet Olivebank v. Danske Svovlsyre Fabrik [1919] 1 Q.B. 338, [1919] 2 Q.B. 162, 5.24. 
88 Factual Matrix. 
89 Anglo-Danubian Transport Co. v. Ministry of Food (1949) 83 Ll. L. Rep. 137 
90 J. Cooke et al, Voyage Charters (2nd edn, Lloyd's of London 2001) 121. 
91 Reardon Smith Line Ltd. v. Ministry of Agriculture, Fisheries and Food [1962] 1 Q.B. 42 (C.A.) 
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PRAYER 

 

In the light of the above submissions, the Respondent requests the Tribunal to, 

DECLARE that this tribunal does not have a jurisdiction to order sale of the cargo on board 

pendent lite. 

FIND that the claimant doesn’t have a valid lien over the cargo. 

FIND that the claimant is not entitled to any damages for detention of cargo and vessel as 

well. 

 

Dated on 19th April, 2017 by Solicitor for the respondent. 

 


