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STATEMENT OF FACTS 

 

1. A time charter party was entered between Imlam Consignorist GmbH (hereafter referred 

as ‘Imlam’) who are also the registered owners of M.V “Tardy Tessa” (hereafter referred 

as the ‘Vessel’) and Furnace Trading Pte Ltd (hereafter referred as ‘Claimant’) and was 

concluded in Singapore on 15th February 2016. The ship was time chartered for a period 

of 2 years by the Claimant, registered in Singapore. 

2. The Claimant voyage chartered the Vessel to the Inferno Resources Sdn Bhd (hereafter 

referred as ‘Respondent’) for the carriage of 80,000 mt 10% MOLOO Australian Steam 

Coal pursuant to the Voyage Charter Party (hereafter referred as ‘CP’) dated 1st 

September 2016.  

3.  The Vessel was subsequently sub voyage chartered by Inferno to Indoncare Berjaya 

Utama Pty. Ltd. (hereafter referred as ‘Idoncare’) who is also the shippers in the current 

scenario.  

4. The Respondent was to declare the discharge port (i.e. Any SP/SB in China out of Dalian, 

Jinzhou, Yingkou, Yantai, Qingdao, Shanghai, Tianjin, Ningbo) before the Vessel passed 

Singapore. Freight charges were due before the discharge operation of the voyage 

commenced. 

5. The Vessel duly arrived at Singapore for bunkering on the 10th of October, 2016. On 16th 

October 2016, the Respondent requested the Vessel to divert to Busan, South Korea due 

to congestion at Chinese ports. This request was declined firstly for not being within the 

permitted range under the CP terms and secondly there were rumors of Busan not being a 

safe port. Ultimately on 21st October 2016, the Respondent nominated Ningbo for 

discharge of cargo. 

6. On the 20th of October, “Notice of Lien” over cargo was communicated to the Charterers.  
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7. On the 21st of October, Charterers nominated Ningbo as port of discharge and requested 

lenience however on the 22nd of October; “Notice of Termination” of the Charter Party 

was communicated to the Charterers as they stated they are unable to currently pay 

freight. Charterers replied, contending that such termination is wrongful. 

8. The Claimant mooted their termination on two grounds, that the Respondent: 

a. Despite numerous repeated demands for the freight, the Respondent has failed to pay 

any of the freight to date; and 

b. Failed to nominate a legitimate discharge port on time. 

c.  Further damages as result of the continued detention of the Vessel as a result of the 

Respondent’s failure to pay the freight and other amounts due under the Voyage CP to 

date. 

9. The Respondent denied all claims advanced by the Claimant in the “Notice of 

Arbitration” dated 25th November 2016 and averred that the Claimant is not entitled to 

any remedy or relief as claimed in their “Response to Notice of Arbitration” dated 26th 

November 2016.  

10. The parties have left it to the SCMA to decide on the appointment of its arbitrators on the 

basis that such arbitrator is appointed from SCMA’s panel of arbitrators.  
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ARGUMENTS ADVANCED 

 

I. WHETHER IT IS JUST AND NECESSARY TO ORDER SALE OF CARGO 

[A] THE CLAIMANT HAVE WRONGFULLY TERMINATED THE CHARTER PARTY 

1. A party to a contract who terminates without good reason will normally be held to 

have repudiated the contract, giving rise to a corresponding right to terminate or claim 

damages for the wrongful termination. Further, under common law, there are limited 

situations on the happening of which a party to the contract earns a right to terminate 

the contract. It is submitted at the very outset that none of the actions of the 

Respondent conferred upon the Claimant the right to terminate, the reasons for which 

have been discussed below. 

i) The respondents have rightly nominated the port of discharge. 

2. The Respondent humbly submits that there has been a wrongful termination of 

contract by the Claimant as the CP has not been frustrated. Moreover, there has been 

no delay in the nomination of a discharge port by the Respondent was appropriately 

made. 

3. Frequently, the B/L will name a discharging destination, but B/Ls for bulk cargoes are 

also commonly issued with the discharging port yet to be determined. Subject, 

however, to an implied obligation not to nominate an utterly impossible port the 

principle is well established that where a charter party provides a choice of named 

places for loading or discharge, the charterer is free to exercise his option as he 
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chooses, and in doing so is in no way bound to consult the convenience of the ship 

owners1.  

4. The B/L gives an option of eight ports in the Chinese border to be nominated suitably 

by the charterers when the vessel passes Singapore. The BL amounts to an obligatory 

contract and Inferno has duly conformed to the same by nominating a valid discharge 

port in due course. 

5. The CP does not stipulate any time period before which the respondent has to 

nominate a port of discharge. Clause 16 of the Fixture Recap simply states that 

“CHTRS to declare discharge port when vessel passes Singapore for bunkering”.2 The 

clause does not specify a deadline before which a discharge port must be nominated. 

In the absence of such a stipulation the Respondent is allowed to nominate a port 

within reasonable time.3 Further, the request for disport to Busan was made on 16th 

October.4 This request was however rejected by the Claimant despite repeated 

requests to discharge at Busan. Hence, finally a request to disport at Ningbo which 

was a legitimate discharge port as per the BL was made on 21st October5. It is 

submitted by the Respondent that there has been no delay in the nomination of a 

discharge port as the same was accommodated within reasonable time. The 

pronouncement of termination of the CP by the Claimant is wrongful, premature. 

Therefore in as far as nomination of a port of discharge is concerned the Respondent 

has fulfilled its obligations under the CP and fails to see any unwillingness or 

repudiation on its part. 

                                                 

1 The Vancouver Strike Cases, -Reardon Smith Line Ltd. v Ministry of Agriculture, Fisheries and Food) [1963] 

AC 691. 
2 Record, Pg no 21. 
3 Thode v Gimeno (The Steendiek) [1961] 2 Lloyd’s Rep 138. 
4 Email sent (16 October 2016, 15:21 PM), Record, Pg no 57. 
5 Email sent (21 October 2016, 13:22 PM), Record, Pg no 67. 
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6. Arguendo, it is a settled principle that if the ship is delayed by reason of the 

charterer’s failure to name a port, the charterer will be liable in damages.6 A mere 

delay in nomination of discharge port when no specific time is expressly mentioned in 

the CP does not give a right to the Claimant to repudiate the contract. If the Claimant 

found the delay to be unreasonable, they could still only claim damages and could not 

terminate. It is has been held that where the charter party provides that the ship is to 

proceed to a named port for orders, and that the charterer is to give such orders within 

a specified time after the master has given notice of the ship’s arrival, the contract is 

construed as meaning that, even though the orders do not arrive within the time 

specified, the master must await their arrival for a reasonable time. He is not at liberty 

to leave the port of call as soon as the time specified has elapsed, though the charterer 

may, if the contract so provides, be liable to compensate the owners for the delay.7 

This decision can be extended in the instant case to mean that the Claimant cannot 

terminate but must fulfil his obligations under the CP.  

ii) The respondents have not breached their contractual obligation to pay freight. 

7. In the present CP clause 19 of the Fixture Recap8 stipulates the condition of payment 

of freight. Clause 19 of fixture recap reads as follows: 

“Payment: 100 % FRT to be paid within five (5) banking days after completion of 

loading and signing/ releasing B/Ls marked ‘freight payable as per charter party’ and 

receipt of owners’ FRT INV, but in any case BBB”. 

8. The clause deals with requisites which are needed to be fulfilled for the earning and 

payment of the freight. In order to understand when freight is earned and when is it 

                                                 

6 Zim Israel Navigation Co. Ltd v Tradax Export S.A.: The “Timna” [1971] 2 Lloyd’s Rep 91 (CA) where the 

charterers were held liable in damages from the time when the order for the port of discharge should have been 

given to the time when it was in fact given.  
7 Procter, etc Ltd v Oakwin SS Co [1926] 1 KB 244.  
8 Clause 19, Record, Pg no 22. 
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payable and whether there was any breach of the CP, two important parts of the clause 

must be considered. Firstly (i) 100 % FRT to be paid within five (5) banking days 

after completion of loading and signing/ releasing B/Ls marked ‘freight payable as per 

charter party’ and receipt of owners’ FRT INV and secondly (ii) But in any case BBB.  

9. The term BBB is a practical term used in the trade which means “before breaking of 

Bulk” which in literal terms mean “freight payments that must be received before 

discharge of a vessel commences.”9 A charter party that provided for freight to be 

paid ‘before breaking bulk’ clearly contemplated that freight would be due before 

discharge.10 Reading the clause in toto, the Respondent could pay freight at any time 

BBB. Breach of the freight clause will only occur if the discharging of the vessel 

commences and the freight has not yet been paid. Therefore by inserting these words 

into clause 19 of the CP agreement, charterers have liberty to make payment of freight 

until the time it takes to reach the designated port, i.e., before the discharging 

operation commences. What is relevant is not what the parties (or still less one of the 

parties) actually intended, but the intention which would be gleaned from the ordinary 

and natural meaning of the words used by the parties to express their agreement, the 

parties’ relationship and all the relevant facts surrounding the transactions so far as 

known to the parties.11 In such a scenario, the Respondent has not breached its freight 

obligation. 

10. Further, the Standard Coal and Ore Charter Party which supplements the provisions in 

the fixture recap specifies when freight becomes earned. Clause 15 (d)12 of this 

standard CP says, “On Delivery. If according to Boxes 27 or 28 freight is payable at 

destination or on right and true delivery of the cargo, it shall not be deemed earned 

                                                 

9 Per Gram, Chartering documents (4thedn, Lloyd’s of London Press Ltd. 1981). 
10 D’ Amico Shipping Italia v Endofa DMCC [2016] EWHC 2223. 
11 BCCI v Ali [2002] 1 AC 251.  
12 Clause 15(d), Record, Pg no 29. 
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until the cargo is thus delivered.” Hence when the freight is payable at destination, it 

is not deemed earned until the cargo is thus delivered. It is submitted that in the 

present case, due to the presence of the BBB clause, the cargo only becomes payable 

at the destination, BBB and hence the freight in not “earned” or “deemed earned” 

according to clause 15(d).  

11. The true test of the right to freight, is the question whether the service in respect of 

which the freight was contracted to be paid has been substantially performed; and, as 

a rule, freight is earned by the carriage and arrival of the goods ready to be delivered 

to the merchant.13 As freight is prima facie payable on delivery of the goods, the 

burden of making out a case for advance freight is on the ship owner.14 Further the 

‘contra proferentem’ rule prescribes that any ambiguous term of the contract is to be 

construed most strongly against the party for whose benefit it is intended, i.e., usually 

against the ship owner.15 It is submitted that in the instant case, the ambiguous freight 

clause must be interpreted in the Respondent’s favor and that the Respondent has not 

breached its freight obligations.    

12. Arguendo, even if the Hon’ble Tribunal holds that the Claimant is entitled to freight 

after fulfilling the conditions of the first part, the Claimant has no right to terminate. 

The first part of the clause stipulates that 100 % freight was supposed to be paid 

within five banking days after completion of loading and signing/releasing B/Ls and 

receipt of invoice of the owners. Essentially the stipulated time of five banking days 

will commence when all the three requirements were fulfilled, i.e., the loading must 

have been completed, bills of lading must have been released and the charterers must 

                                                 

13 Dakin v Oxley 43 ER 938; (1864) 15 CBR NS 646; Henriksens Rederi A/S v T.H.Z. Rolimpex: The “Brede” 

[1973] 2 Lloyd’s Rep 333; Aries Tanker Corporation v Total Transport Ltd [1977] 1 All ER 398 
14 Krall v Burnett [1877] 25 WR 305. 
15 Burton v English [1883] 12 QBD 218; Diana Maritime Corporation of Monrovia v Southerns Ltd [1967] 1 

Lloyd’s Rep 114; Encyclopaedia Britannica Inc. v The “Hong Kong Producer” and Universal Marine 

Corporation [1969] 2 Lloyd’s Rep 536.  
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have received the owner’s invoice. In the instant case the charterers had received the 

invoice only on the 9th of October 2016. Therefore according to the first part of clause 

19 payment should have ideally been completed between 9th of October to 14th of 

October. However the Claimant in the instant case has repeatedly asserted that the 

five banking days within which the freight should have been paid ends on the 9th of 

October.16 This is a wrong assertion and has no logical backing to it.  

13. Even if the freight clause in the CP were to include only the first part without the 

inclusion of the second part, the Claimant would still not be entitled to terminate the 

CP as the delay was of 8 days only and is minimal. It has been held that the proper 

test to apply in order to decide whether delay in fulfilling obligations under a contract 

was so grave so as to entitle the aggrieved party to rescind was whether that delay was 

of such grave nature so as to frustrate the commercial purpose of the venture; that 

“reasonable time” could only be accepted as the test where the period regarded as 

reasonable time was the same as the period necessary to frustrate. 17 The Claimant has 

the onus to prove that a mere delay of 8 days in payment of freight would frustrate the 

commercial purpose and deprive them of the substantial benefit of the contract. It is 

submitted that a delay of such a short time would at most grant the Claimant a right to 

claim damages however, it does not entitle them to terminate the CP. 

iii) No Express right of termination or instance of repudiation 

14. It often happens that a charter party accommodates certain express provisions in the 

interests of certainty,18 by agreeing in advance that one or both of them may terminate 

if certain conditions are met. It is submitted that in the instant case no such 

                                                 

16  Email sent (10 October 2016, 19:21 PM), Record, Pg no 51.  
17 Universal Cargo Carriers v Citati [1957] 2 QB 401.  
18 JW Carter, Carter’s Breach of Contract (Hart edn, Lexis NexisButterworths 2012) para 3.09.  
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termination clause has been incorporated into the CP which provides for certain 

instances in which termination may be initiated. 

15. As there is no express provision, the Claimant has to rely on repudiation. The essence 

of repudiation is that the party concerned demonstrates that he or she is not ready to 

perform.19 Where the repudiation is an express or implied refusal to perform by the 

party concerned, it is generally termed as a ‘renunciation’20 Renunciation is a refusal 

to perform, or to perform other than in a manner “such as to deprive the [innocent 

party] of substantially the whole benefit which it was the intention of the parties that 

the [innocent party] should obtain from the further performance of its own contractual 

undertakings”21. From the case of Maple Flock Co Ltd v Universal Furniture 

Products (Wembley) Ltd22 and trend of the English courts, three essential factors have 

to be looked into in deciding whether repudiation has taken place. 

16. Firstly, as a general rule a contracting party who indicates that he or she will not 

perform the contract at all will be held to have repudiated it.23 Secondly, whether there 

has been repeated breach of the same obligation. The time when the breach takes 

place also matters, the principle being early breach are more likely to constitute 

repudiation. Lastly, the crucial factor to consider is the attitude of the defaulting party 

to the contract and to its future performance. 

17. Applying generally accepted common law rules, the Respondent, by words or 

conduct, has not indicated unwillingness to perform their obligations. Firstly, it is the 

Claimant who has sent e-mails insisting on payment of freight, nomination of 

discharge port and threatening to terminate as per the CP. Secondly, since there has 

                                                 

19 ibid, para 7.03. 
20 Peel, Treitel on Law of Contracts (14thedn, Sweet & Maxwell 2015) para 17.074. 
21 Hongkong Fir Shipping Co Ltd v Kawasaki Kisen Ltd (The Hongkong Fir) [1962] 2 QB 26 (CA). 
22 Maple Flock Co Ltd v Universal Furniture Products (Wembley) Ltd [1934] 1 KB 148 (CA). 
23 Hochster v de la Tour (1853) 2 E&B 678. 
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been no breach by the Respondent in this matter, the question of repeated breach and 

the time of breach does not arise. Lastly, the Respondent has always maintained, by 

words and conduct, that it is willing to carry out its obligations under the CP. Further, 

merely because the Claimant sent e-mails that non-payment of freight will be treated 

as renunciation and give them a right to terminate, it cannot give them a legal right to 

terminate neither does it show the attitude of the Respondent towards the CP. The 

Claimant has to show that the conduct of the Respondent has deprived them of the 

substantial benefit of the contract. It is submitted that the Respondent have not shown 

any signs of unwillingness to perform their contractual obligations. They have not 

expressly nor impliedly communicated their refusal of performance to the owners. 

The Respondent maintains that they have fulfilled their contractual obligations up 

until the time of termination of the CP on 22nd of October 2016 and was ready and 

willing to fulfill the further obligations. Thus, there has been a wrongful termination. 

[B] THE CLAIMANT DID NOT ACT REASONABLY 

i) The Claimant had knowledge as to dangerous characteristics of cargo and has acted 

negligently. 

18. It is clearly established that the shipper or the charterer will not be liable where the 

ship owner or his agent has actual knowledge of the characteristics of the cargo 

carried on board the vessel.24 In fact it is unnecessary to characterize coal as 

inherently dangerous or safe, as this forms part of common knowledge, and the parties 

involved must exercise due care and diligence.25  

                                                 

24 London Arbitration 21/01 (LMLN 574) where the arbitral tribunal, by a majority, held that whether or not the 

owners actually knew of the characteristics of Queensland molasses, they must be taken to have accepted the 

risk of carrying such cargo having regard to the terms of the  Charter Party and the obligations it imposed on 

them.  
25 The Athanasia Comninos [1990] 1 Lloyd’s Rep 277. 
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19. The Claimant was acting in the position of a bailee, when the Master’s report was 

received which talked about the signs of self-heating of the cargo. The Claimant is 

responsible for guarding against all injuries incident to the property, by reasonable 

care in preserving the goods from the effects of storm or bad air and of leakage. The 

Claimant is bound to use all the diligence which prudent and cautious men, in the like 

business, usually employ for safety and preservation of the property confided to their 

charge.26 However the Claimant has not ensured the safe storage of the cargo and has 

knowingly exposed the cargo to bad weather. It is submitted that the Claimant had 

knowledge as to the nature of the cargo and as a reasonable man was expected to 

foresee the consequences of lengthy storage of cargo on a ship in adverse weather 

conditions and in high seas. Thus, it is put forth by the Respondent that the Claimant 

has been grossly negligent in carrying of the bulk coal which has led to the loss of 

value in the cargo. 

ii) The owners could have exercised lien elsewhere 

20. It is not necessary that the owners retain possession of the cargo on board the 

chartered ship, or detain her at the original discharge port, indefinitely. Having 

exercised their lien, that is to say having once refused at or off the intended discharge 

port to give possession to the cargo interests who want it, the owners may then land 

the cargo to their own order27 or, if that is not possible, even take the ship to another 

port in order to do so.28 The key to maintaining the lien, once exercised, is to retain 

actual or constructive possession, to the exclusion of those who, but for the lien, 

would have been entitled to receive the goods from the ship.  

                                                 

26 Gill v. Manchester Ry Co [1873] LR 8 QB 186 
27 Mors- Le- Blanch v Wilson (1873) LR 8 CP 227. 
28 Cargo ex Argos [1873] UKPC 15. 
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21. In those circumstances, whether or not the charter has come to an end, the owners 

continue to be bailees of the cargo and owe the charterers a duty to take reasonable 

care of the cargo. On the other hand, they are entitled to recover from the charterers 

the costs of storing and safeguarding the cargo.29 That is so irrespective of whether 

the charter has been terminated: if it has been, the owners have the right of a 

gratuitous bailee to recover their costs;30 if it has not, then they are entitled to their 

expenses as damages for the charterers’ failure to discharge the cargo. 

22. Hence it is submitted that the Claimant after exercising their lien left the cargo in the 

vessel. To the knowledge of the parties, the vessel has not sailed from its last known 

location of Singapore.31 Due to negligence of the Claimant, as a bailee, in preserving 

the value of the coal, there has been deterioration in its value. Hence they cannot 

claim the sale of cargo and are liable for damages due to the Respondent.  

iii) Claimant breached their duty to mitigate as a bailee 

23. Damages are also subject to the principles of mitigation. For our purposes, the injured 

party must take all reasonable steps to mitigate the loss to him consequent upon the 

defendant’s wrong, not in the sense that there is an actionable duty, but in that he 

“cannot recover damages for any such loss which he could thus have avoided but has 

failed, through unreasonable action or inaction, to avoid.” Put shortly, the Claimant 

cannot recover for avoidable loss”. The other side of the coin is that, “where the 

Claimant does take steps to mitigate the loss to him consequent upon the defendant’s 

wrong and these steps are successful, the defendant is entitled to the benefit accruing 

from the Claimant’s action and is liable only for the loss as lessened…[put] shortly, 

                                                 

29 The Lehmann Timber [2013] 2 Lloyd’s Rep 541 (CA). 
30 The Winson [1982] AC 939. 
31 The Procedural Order No 3, Pg no 5, para 3.  
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the Claimant cannot recover for avoided loss”.32 The ‘avoidable loss’ principle 

requires the Claimant to take all reasonable steps in mitigation. It is also necessary to 

establish a causal link between the breach and the loss, and this may amount to the 

same thing. The Claimant who fails to take reasonable steps to mitigate can also be 

regarded as having, to that extent, caused his own loss. Whether the test is formulated 

in terms of mitigation or causation, however, it is not enough to establish whether 

what the Claimant has done is reasonable, from a business viewpoint. The 

requirement is to take all reasonable steps in mitigation.  

24. In the instant case, the Claimant after exercising lien and terminating the CP did not 

act reasonably nor did they take steps to mitigate damages. Rather, their actions lead 

to deterioration in the value of the cargo of the Respondent. Having knowledge as to 

the nature of the cargo, the Claimant ought to have preserved its value by storing it 

appropriately. As the Master’s report33 suggests, they have left it in a pitiful situation 

and to the parties’ knowledge34, it is in the same state even after nearly 4 months. 

Thus it is submitted that the case is such that it is neither just nor equitable that the 

cargo be sold.  

[C] THE RESPONDENT IS ENTITLED TO DAMAGES 

25. In the light of the arguments presented it becomes evident that the Claimant has 

wrongfully exercised lien over the cargo and that the termination of the CP was 

premature.  The Respondent submits that they maybe humbly granted damages for the 

injury caused.  

                                                 

32 Fulton Shipping Inc of Panama v Globalia Business Travel SAU (The New Flamenco) [2014] 2 Lloyd’s Rep 

230. 
33 Email sent (30 November 2016, 14:12 PM), Record, Pg no 36.  
34 The Procedural Order No 3 (n 32).  
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26. Firstly, according to the expert’s report 35 the best case scenario value has been 

estimated to be $3,180,241.97. However, taking into account the distressed nature of 

the load most coal buyers are informed as to the cost of distressed freight and likely to 

bid prices which reflect the high cost of keeping the ship on the water with crew and 

cargo. The expert had calculated the value of the distressed cargo by putting in three 

discount factors. The Respondent submits that since the Claimant left the cargo in the 

high seas even after the notice of termination dated 22nd October 2016, significant 

signs of overheating of the cargo had been observed. Considering the conditions 

surrounding the cargo the respondent submits that the discount value of 15% be 

applied and the rate of the distressed cargo be taken to be $2,527,561.56, as per the 

experts report. It has been held that the value of the goods for which compensation 

must be made, if they have been lost or damaged, is that which they would have had 

at the time and place at which they ought to have been delivered in proper 

conditions.36 Where there has been delay in carrying goods the measure of damages is 

generally the difference between the market value of the goods at the time when they 

ought to have been delivered and the time when they were in fact delivered.37 In this 

case, it is the difference between the estimated best case scenario and the discounted, 

distressed value of coal.  

27. Further, as the Claimant has wrongfully terminated the CP, they are liable for the cost 

of transportation to the nominated discharge port of Ningbo. It has been held that the 

                                                 

35 Record, Pg no 101. 
36 The Apad [1934] P 189; Ceylon Government v Chandris [1965] 2 Lloyd’s Rep 204, 216; Club Coffee Co Ltd v 

Moore-McCormack Lines Inc, Moore-McCormack Lines (Canada) Ltd and Eastern Canada Stevedoring [1968] 

2 Lloyd’s Rep 103. 
37 Dunn v Bucknall Brothers [1902] 2 KB 614; The Heron II, Koufos v C. Czarnikow Ltd [1967] 3 All ER 686.  
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direct and natural consequence of short delivery is that the ship owner is liable for the 

reasonable costs for the same. 38  

28. Hence, it is submitted that the Claimant be liable for the above and also all further 

costs incurred. The value of the same may be determined by this Hon’ble Tribunal. 

 

II. WHETHER THE CLAIMANT HAS A RIGHT OF LIEN 

[A] THE CLAIMANT CANNOT EXERCISE LIEN OVER THE GOODS OF A THIRD PARTY WITH 

WHOM THEY HAVE NO CONTRACTUAL RELATION. 

29. The lien of the owners over cargoes, is a contractual lien only. That is, it is created by 

the parties’ contract and has no independent root in Admiralty, common law, equity 

or statute. In general, a contractual lien creates a right only as between the parties to 

the contract based on the principle of privity of contract.39 For that reason, where the 

cargo on the ship does not belong to the charterers, a contractual lien clause does not 

by itself give the owners any right, as against the owners of the cargo, to refuse to 

give delivery to them. The clause which gives lien over the goods does not entitle the 

ship owners to a lien on the goods of persons who have come under no contract with 

them conferring a lien for the freight payable under the time charter. A right to seize 

one person’s goods for another person’s debt must be clearly and distinctly conferred 

before a Court of justice can be expected to recognize it.40  

30. Further, the Singapore Statute, the Contracts (Rights Of Third Parties) Act,(Chapter 

53B) enacted on 1st January 2002 which grants the rights to third parties in a contract 

clearly excludes its application in case of a bill of lading. The exceptions specified in 

                                                 

38 Monarch SS Co Ltd v A/B Karlshamns Oljefabriker [1949] 1 All ER 1, 9.  
39 Tweddle v Atkinson (1861) 1 B&S 393.  
40 Turner v Haji Goolam [1904] AC 826 (PC). 
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Section 7(1) excludes the application of the act in case of negotiable instruments.41 

Section 7(4) specifically excludes contracts for carriage of goods evidenced in or 

contained in the bill of lading.42 Hence the Claimant cannot claim lien on cargo.   

31. A sub-time charter (or a sub-voyage charter) does not of itself create any contractual 

relationship between the owners and the sub-charterers. The owners may not, 

therefore, sue the sub-charterers, or be sued by them, under or by virtue of the head 

charter or the sub-charter. This is in accordance with the principle of privity of 

contract.  

32. In the instant case, the Claimant cannot claim lien over the cargo for freights as the 

cargo belongs to Idoncare who are in no contractual relation with the Claimant.  

[B] THE SHIP OWNERS ARE THE CARRIERS UNDER THE B/L AND HAVE POSSESSION 

33. The B/L is signed by Captain Tan Xiao Ming with a subscript which says “Master of 

M.V. TARDY TESSA”. Where the bill of lading is signed by the Master the 

presumption is that it takes effect as a contract with the employer of the master, that is 

to say, the ship owner.43 Since a time charter does not amount to a demise of the ship, 

the contract evidenced by a bill of lading signed by the master himself is prima facie a 

contract made with the owners and not with the charterers.44 The Master’s signature 

will only bind the charterers if the wording and surrounding circumstances make it 

                                                 

41 7(1) Section 2 shall not confer any right on a third party in the case of a contract on a bill of exchange, 

promissory note or other negotiable instrument. 
42 (4)   Section 2 shall not confer any right on a third party in the case of — 

(a) a contract for the carriage of goods by sea; or 

(b) a contract for the carriage of goods by rail or road, or for the carriage of cargo by air, which is subject to the 

rules of the appropriate international transport convention, 

except that a third party may in reliance on that section avail himself of an exclusion or limitation of liability in 

such a contract 

… 

"contract for the carriage of goods by sea" means a contract of carriage — 

(a) contained in or evidenced by a bill of lading, sea waybill or a corresponding electronic transaction; or 

(b) under or for the purposes of which there is given an undertaking which is contained in a ship’s delivery order 

or a corresponding electronic transaction. 
43 Limerick v Coker (1916) 33 TLR 103. 
44 Wehner v Dene [1905] 2 KB 92. 
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clear that he is signing as an agent of the charterer. This was held so in a case where 

the master signed “as agents of the time charterers”. 45 In the instant case the Master 

has signed “as master” of the vessel and in light of the cited authorities, it is submitted 

that the ship owners are the carriers in the contract of carriage.  

34. It is submitted that only the carrier under a B/L can claim a common law lien over the 

goods for the service rendered and since he has possession. However, in the instant 

case, the Claimant is neither the carrier nor in possession of the cargo. The lien, being 

a possessory right cannot be claimed.   

i) The Claimant cannot rely on the common law lien 

35. The common law lien is confined to: (1) freight payable on delivery; (2) general 

average contribution; and (3) expenses of preserving goods. It does not extend to dead 

freight, demurrage or damages for detention, nor to freight payable in advance or after 

delivery.46 The normal rule is that freight paid in advance is not subject to the 

common law possessory lien.47In the instant case, the Claimant is claiming lien for 

advance freight and damages, hence they cannot rely on any lien which is granted by 

common law.  

ii) No lien for advance freight 

36. In Kirchner v Venus48 it was laid down that freight payable in advance is not in truth 

freight, and is not protected by a lien as a legal incident; so that no lien for such 

freight arises unless it has been agreed for in the contract. It was observed that “A 

sum of money payable before the arrival of the ship at her port of discharge, and 

                                                 

45 Harrison v Huddersfield Steamship (1903) 19 TLR 386. 
46 Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kiball, David Martowski, Le Roy 

Labert and Michael Sturley, Voyage Charter, (7th edn, Informa Law 2014) 466.  
47 Gardner & Sons v Trechmann [1884] 15 QBD 154 (CA).  
48 Kircher v Venus (1859) 12 Moo PC 361.  
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payable by the shippers of the goods at the port of shipment, does not acquire the 

legal character of freight because it is described under that name in a bill of lading, 

nor does it acquire the legal incidents of freight. It is in effect money to be paid for 

taking the goods on board and undertaking to carry and not for carrying them”. And 

when parties, instead of trusting to the general rule of law with respect to freight, have 

made a special contract for themselves for a payment which is not freight, it must 

depend upon the terms of that contract whether a lien does or does not exist; and when 

the contract made gives no lien, the law will not supply one by implication.” In the 

present case, the lien clause of the standard ore coal charter party reads as “The 

Owners shall have a lien on the cargo for freight, dead freight, demurrage and general 

average contribution due to them under this Charter Party”49. The clause does not give 

a contractual right of lien for advance freight nor is there any other clause in the CP to 

that effect. It is submitted that the Claimant does not have a right of lien for advance 

freight.  

37. In a case where the advance freight was payable but not paid and subsequently, the 

performance was forfeited due to non-payment, the Court of Appeal held that they 

were entitled to no lien. It was observed that, “if it were necessary to decide the point, 

there would be very great difficulty in applying the principle of the cases referred to 

the case of the payment in advance, or at a particular stage, of an installment of one 

entire consideration for one complete voyage or other service, where the complete 

voyage or other service had never been performed, and was on the non-payment 

entirely given up.”50 This case shows that a lien given by a charter party, for the 

charter freight, does not attach for a part of the freight made payable on signing bills 

                                                 

49 Record, Pg no 31.  
50 Ex P Nyholm, re Child [1873] 43 LJ BK 21. 
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of lading, where the voyage is entirely given up, and the bills of lading are not signed. 

In the instant case, as the voyage was abandoned and the performance was not 

completed. The lien for freight for part of the voyage does not attach to the cargo as 

laid down by the above case.  

iii) The owners wrongfully exercised lien outside port limits in Singapore and before 

performing their obligations 

38. In a case where the owners halted a ship at a bunkering port and exercised lien and 

refused to carry it further, it was held that this cannot be done unless owing to special 

circumstances, it is impossible to exercise a lien at the port of destination and any 

further carriage will lead to loss of possession of the cargo following arrival at that 

port.51 It is submitted that the owners could have validly exercised lien once they 

reached the discharge port of Ningbo and they were wrongful to do so at Singapore 

before performing their obligations under the CP. The Claimant could have stopped 

off the port of Ningbo and exercised the lien if they were concerned that they would 

lose their right of lien. 

39. It is submitted that the Claimant cannot exercise a lien without performing their 

obligation of carriage of goods. The substantial part of the performance remains to be 

done and exercising lien when stopped for bunkering.  

 

III. WHETHER THE CLAIMANT CAN SELL THE CARGO PENDENTE LITE 

 

[A] THE HON’BLE TRIBUNAL DOES NOT HAVE THE POWER TO GRANT INTERIM RELIEF IN 

THE PRESENT APPLICATION 

                                                 

51 The Mihalios Xilas [1978] 2 Lloyd’s Rep 186. 
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1. Section 12(1)(i) of the Singapore International Arbitration Act (IAA)52 states that the 

arbitral tribunal may pass an order for interim measures. However it does not 

prescribe standards and measures to determine the conditions under which such an 

order may be passed. Therefore, for all such intentions and purposes, inferences and 

references shall have to be made to the various provisions of the Act along with the 

UNCITRAL Model Law, 1985.53  

i) Relevant provisions under the Model Law 

2. In Singapore, the International Arbitration Act reinforces, in section 12, that the 

Tribunal has the power to order interim relief, but also does not lay any test for this.54  

3. Article 17A of the 2006 Model Law provides that a party requesting interim relief 

must satisfy the Hon’ble Tribunal to the following – (a) it will suffer harm not 

adequately reparable by an award of damages and such harm substantially outweighs 

the harm that it is likely to result the party against whom the measure is sought and 

(b) there is a reasonable possibility that the requesting party will succeed on the merits 

of the claim.  

ii) Analysis of the tests laid down under the Model Law 

4. On the first instance, the Claimant’s exercise of lien and termination of the CP was 

wrongful and premature. The Claimant’s right of lien cargo was purely contractual in 

nature and not one founded in admiralty law. Arguendo, if a common law lien exists 

over the cargo, such lien would not automatically warrant a sale of the cargo ever 

where retaining of the cargo involves considerable expenses, unless such a right has 

                                                 

52 International Arbitration Act, cha 143A. 
53 Section 3 of the IAA states that the Model Law and all its terms, with the exception of Chapter VIII, shall 

have the force of law subject to the Act. 
54 Steven Lim, Interim Relief in International Arbitration  http://www.siac.org.sg/2013-09-18-01-57-20/2013-

09-22-00-27-02/articles/444-interim-relief-in-international-arbitration (last visited 2nd March, 2017)  

http://www.siac.org.sg/2013-09-18-01-57-20/2013-09-22-00-27-02/articles/444-interim-relief-in-international-arbitration
http://www.siac.org.sg/2013-09-18-01-57-20/2013-09-22-00-27-02/articles/444-interim-relief-in-international-arbitration
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been conferred on the parties as a contractual right.55 The principle of privity of 

contract envisages that the rights and obligations of a contract are only applicable to 

the parties to the contract. Furthermore the right of lien is a concept that is not privy to 

the payment of advanced freight. Moreover the Claimant had rejected the various port 

of discharge nominations made by the Respondent. Finally the Claimant had 

wrongfully terminated the CP on the ground of non-payment of freight since the time 

period for the payment of freight had not lapsed. Since the Claimant took charge of 

the cargo on board MV Tessa as a consequence of their wrongful acts, they are solely 

and independently liable for any additional charges accrued for the storage or safe-

keeping of the cargo. In fact the Claimant is liable to pay damages to the Respondent 

for their negligent act of leaving the cargo onboard the MV Tessa, stranded in the 

high seas, for a period of one month which ultimately led to the deterioration of its 

value. Hence considering the harms done to the Respondent, any further interim 

orders passed in favor of the Claimant shall be prejudicial and shall outweigh any 

possible harm that may be caused to the Claimant if the application is rejected.  

5. On the second instance, the Respondent firstly submits that the CP does not 

incorporate any terms of termination. Secondly the Respondents have not repudiated 

the CP. The Respondents submit that they have always been compliant with the terms 

of the CP and have always been prompt in responding to any of the issues raised by 

the Claimant. Hence there is no possibility of the Claimant justifying successfully 

their wrongful and premature exercise of right of lien and termination 

6. Since the Claimant fail to fulfil the criteria laid down for the grant of an interim relief 

on both counts, it would be contrary to justice if the Application stands. 

[B] THE CLAIMANT DOES NOT HAVE THE RIGHT TO SELL THE CARGO 

                                                 

55 The Thames Iron Works Company v The Patent Derrick Company [1860] Eng R 617. 
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7. The only provisions that the Claimant may plead before the Hon’ble Tribunal to pass 

an interim order for the sale of the cargo pendente lite is covered under section 

12(1)(d)56 and (h)57 of the IAA. However, for the same, the Claimant has failed to 

fulfil the criteria and tests laid down for the respective provisions.  

8. In order to prove a claim under section 12(1)(d), the Claimant must prove that the 

cargo falls within the purview of “subject-matter”. While determining the subject-

matter for a pendente lite application, it is necessary to determine whether the 

contested subject-matter forms a part of the original application. In the present case, 

the original application stems from the Claimant’s claim for payment of freight and an 

establishment of their right of lien over the freight in order to cover their damages. 

However, as discussed earlier, the grounds claims for such exercise of lien and the 

subsequent termination of CP is baseless and wrongful towards the Respondent.  

9. Furthermore, the claim for sale of cargo stems from two factors: firstly, as an 

extension of their exercise of right of lien and secondly, in order to secure and 

preserve the sum or value of the cargo as security for the damages that the Claimant 

makes. On the first instance, the exercise of lien, as explained earlier was wrongful 

and premature. Hence any action or claim made in furtherance to such action is 

wrongful. Secondly, the Claimant’s negligent act renders the claim for urgency in the 

present application questionable and may be disregarded. 

10. The fundamental requirement for an application filed under section 12(1)(h) is 

whether the cargo in dispute constitute “assets”. In the matter of Maldives Airport Co. 

Ltd. and Anr. v GMR Malé International Airport Pte. Ltd.58it was held that on the 

                                                 

56 “(d) the preservation, interim custody or sale of any property which is or forms part of the subject-matter of 

the dispute;” 
57 (h) ensuring that any award which may be made in the arbitral proceedings is not rendered ineffectual by the 

dissipation of assets by a party; 
58Maldives Airport Co. Ltd. and Anr. v GMR Malé International Airport Pte. Ltd  [2013] SGCA 16. 
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scope of the term “assets” that it is accepted that “assets” included choses in action.  

Moreover there exists no reason as to why a contractual right should not be an “asset” 

within the meaning of section 44(3) of the Arbitration Act 1996.59 60 61 However, even 

on applying this wide definition, the choses in action does not lie against the cargo as 

the owners of the cargo are not privy to the contract.  

i) Determination of necessity and urgency of the Pendente Lite application 

11. In the case of Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities and 

& Energy Resources, intervener)62 the test applied by the Court to determine whether 

an order for the sale of cargo was required was twofold: necessity and urgency. 

12. The necessity of such claims are extinguished due to the wrongful and premature 

exercise of right of lien and termination of CP for reasons stated earlier.  

13. Furthermore, the urgency in the present matter ay only stem from the need to preserve 

the value of the goods as security for the future payment of their claims and so as to 

not reduce the effect of the final arbitral award. Arguendo, if there is an urgency in the 

present matter, then such urgency has been brought on by the Claimant themselves. 

The Claimant, even after presenting the notice of lien and termination, had kept the 

ship along with the cargo on the high seas for a prolonged period. This ultimately led 

to a devaluation in the value of the cargo, as can be seen from the expert’s report 

wherein it was stated that the value of the cargo, due to its distressed nature, shall be 

lower than the best estimated value that could previously be accrued from the cargo.63 

This clearly indicates to a lack of concern on the part of the Claimant to preserve the 

                                                 

59 Cetelem SA v Roust Holdings Ltd [2005] 1 WLR 3555. 
60 Telenor Eats Holding II AS v Altimo Holdigs & Investments Ltd. and another v Tai Ping Insurance Co. Ltd. 

Hubei Branch and another [2008] 1 Lloyd’s Rep 230.  
61 The Cetelem case is one of importance since it was the primary basis of reference by the Ministry of Law in 

formulating the International Arbitration  (Amendment) Bill, 2009 (Bill 20 of 2009) (“the Bill”) by which 

section 12A was introduced into the IAA.  
62 Five Ocean Corporation v Cingler Ship Pte Ltd  [2015] SGHC 311. 
63 Record, Pg no 101. 
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value of the cargo and hence an order passed in their favor shall be detrimental to the 

rights of the Respondent. Furthermore none of the actions of the Respondent indicates 

to a complete unwillingness or inability to pay the sums due to the Claimant, despite 

the fact that the Claimant has not earned such payment due to the premature and 

wrongful termination of the CP. 

14. Finally the Respondent submits that the there is no substantive provision in the CP 

providing for sale of the cargo on board the MV Tessa. Therefore, on analyzing the 

lack of urgency and necessity in the current application, lack of rights of the Claimant 

over the cargo coupled with the premature termination of the CP, a lack of a 

substantive provisions in the CP and the ability and willingness of the Respondent to 

adhere to an order passed by this Hon’ble Tribunal the Respondent submits that the 

Hon’ble Tribunal may be pleased to dismiss the application for the sale of goods 

pendente lite for lack of grounds. 
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PRAYER 

 

Wherefore, in the light of the facts of the case, issues raised, arguments advanced and 

authorities cited, the Respondent humbly plead that the Hon’ble Tribunal maybe be pleased 

to adjudge: 

1. This Hon’ble Tribunal does not have the jurisdiction and/or power to grant liberty to 

the Claimant to sell the cargo on board the MV TARDY TESSA pendente lite.   

2. The Respondent is not liable to the Claimant for detention and/or other damages 

under the Voyage Charter Party.   

3. The Claimant is not entitled to exercise any lien over the cargo  

4. It is neither necessary nor just for the cargo on board the MV TARDY TESSA to be 

sold pendente lite. 

And pass such other order or orders as the Hon’ble Tribunal may deem fit in the interest of 

justice, equity and good conscience. 

For this act of kindness, the Respondent shall duty bound forever pray. 

Date: 

Place: 

  Sd/- 

(Counsel for the Respondent) 


