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Summary of Facts 

1. Furnace Trading Pte Ltd (The Claimant) agreed to charter the vessel MV TARDY 

TESSA from IMLAM (The Owners) by way of a Time Charter Party, dated 15
th 

February 2016. 

2. According to this Time Charter Party, the Owners agree to let, and the Charterers 

agree to hire the vessel from the time of delivery, for two years. 

3. The vessel was then Voyage Chartered to Inferno Resources Sdn Bhd (Respondent) 

who is the Voyage Charterer for a shipment of 80,000 MT of 10% MOLOO 

Australian Steam Coal. 

4. Parties entered to the Voyage Charter Party on 1
st
 September 2016. 

5. The vessel was to sail from Australia to China, unloading the aforementioned 

shipment at a specified port in China within the accepted range of ports. 

6. It was stated in the Voyage Charter Party that the naming of discharge port will be 

communicated before the ship MV TARDY TESSA reach the oceanic territory off 

Singapore. 

7. Even though the Respondents was in delay to nominate the discharge port on time, on 

16
th

 October 2016 the Respondents requested the Owners of the ship to go to Busan, 

South Korea to discharge the cargo. 

8. But the Owners did not agree to that by saying that Busan, South Korea is not within 

the permitted range under the Charter Party between Owners and head owners. 

9. After repeated requests by the Charterers to the Owners to go to Busan, South Korea, 

the owner refused it by saying that Busan, South Korea is not safe due to Zombies. 

10. All these days the ship was in open seas with the crew members falling sick and with 

limited supplies to the crew. 
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11. On 17
th

 October 2016, the Charterers informed the owners to go to Busan, South 

Korea as the port is safe now, but the owners refused it. 

12. On 21
st  

October 2016 the Charterers informed the owners to go to Ningbo, China for 

discharge of cargo and promised the owners the payment will be made at disport after 

cargo discharge. 

13. But the owners terminated the Charter Party on 22
nd

 October 2016 without 

considering the rights of the Respondents. 

14. Then a notice of arbitration was sent to the Respondents by the Claimant on the basis 

of exercising a lien over cargo and eventually seeking to sell the respective cargo in 

order to recover the damages. 

15. The Respondents in their defense has objected to the sale of cargo by Claimant due to 

following grounds. 

 The Arbitration Tribunal does not have the jurisdiction and power to 

grant liberty to the Claimant to sell the cargo on board the MV 

TARDY TESSA pendente lite. 

 The Respondent is not liable to the Claimant for detention and other 

damages under the Voyage Charter party. 

 The Claimant is not entitled to exercise any lien over the cargo. 

 It is neither necessary nor just for the cargo on board the MV TARDY 

TESSA to be sold pendente lite.   
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I.  THE ARBITRATION TRIBUNAL DOES NOT HAVE THE JURISDICTION 

 AND  POWER TO GRANT LIBERTY TO CLAIMANT TO SELL CARGO 

 ON BOARD THE VESSEL PENDENTE LITE 

 

1. Both parties have agreed that the arbitration agreement between the parties heard by 

this tribunal (Arbitration Tribunal) is governed by Singapore International Arbitration 

Act and International Arbitration Act (Chap 143A).  

2. The Respondent argues that this tribunal does not have the jurisdiction and power to 

grant liberty to the Claimant to sell the cargo on board the vessel (MV Tardy Tesssa) 

pendente lite because (A) the tribunal is exceeding its scope of authority; (B) failure 

of the tribunal to meet interim order conditions ; (C) Claimant has failed to establish 

conditions for granting interim measures.   

 

A. The tribunal is exceeding its scope of authority  

3. Under the arbitration agreement of the parties, the tribunal has the power to exercise 

the rights of the tribunal under the International Arbitration Act (Chap 143A) with 

regards to Singapore law
1
.  

4. The Claimant seek liberty from this tribunal to sell the cargo on board the vessel 

pendente lite and the Respondent argues that this tribunal does not have the 

jurisdiction and power to do so with regards to Section 12(1) of the International 

Arbitration Act (Chap 143A) and Singapore International Arbitration Act.  

5. Section 12(1) lays out the orders or directions that is within the power of the tribunal 

and  subsection (d) states as such 'the preservation, interim custody or sale of any 

property which is or forms part of the subject-matter of the dispute'. According to 

subsection (d), this tribunal has the power to grant the sale of property to either parties  

 

1 
Singapore International Arbitration Act 
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but no mention is given with regards to the power being executed under pendente lite. 

6.  The Respondent argues that the claimant seeks liberty regarding cargo sale pendente 

lite and the powers laid out for this tribunal under the law does not mention neither 

states regarding giving orders pendente lite. Thus laying out orders pendente lite 

under subsection 12(1) is exceeding the power of this tribunal.  

 

B. Failure of the tribunal to meet interim order conditions 

7. The Respondent argues that with regards to model law
2  

this tribunal has failed to 

meet the interim order conditions under chapter IV A with regards to section I. Article 

17 under section I relays the following to be met for the tribunal to layout an interim 

measure:     

 (a) Maintain or restore the status quo pending determination of the dispute; 

 (b) Take action that would prevent, or refrain from taking action that is likely 

 to cause, current or imminent harm or prejudice to the arbitral process itself; 

 (c) Provide a means of preserving assets out of which a subsequent award may 

 be satisfied; or 

 (d) Preserve evidence that may be relevant and material to the resolution of the 

 dispute. 

This tribunal does not have the power to grant liberty to the claimant to sell the cargo 

pendente lite as the tribunal does not meet any of the conditions above.  

 

C. Claimant has failed to meet conditions for granting interim measures 

8. The Respondent argues that with regards to  Article 17A under model law, the 

claimant has failed to meet the conditions necessary for granting interim measures.  

 

2
United Nations Commission on International Trade Law (UNCITRAL) Model Law 
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 Article 17A states the following:   

 

 (1) The party requesting an interim measure under article 17(2)(a), (b) and (c) shall 

 satisfy the arbitral tribunal that: 

  (a) Harm not adequately reparable by an award of damages is likely to result if 

  the measure is not ordered, and such harm substantially outweighs the harm 

  that is likely to result to the party against whom the measure is directed if the 

  measure is granted; and 

  (b) There is a reasonable possibility that the requesting party will succeed on 

  the merits of the claim. The determination on this possibility shall not affect 

  the discretion of the arbitral tribunal in making any subsequent determination. 

 As per above the claimant does not have the power to seek liberty from this tribunal 

 as they have not satisfied the above.    

 

II.  THE CLAIMANT IS NOT ENTITLED TO EXERCISE ANY LIEN OVER 

 THE CARGO 

9. The Claimant has seeked an award of declaration to exercise a lien over the cargo 

 from this tribunal and justifying that the Respondent had breached the Charter party 

 between the two parties
3
.   

10. The Respondent argues that the Claimant is not entitled to exercise any lien over the 

 cargo because (A) the Respondent had not breached the charter party (B) Claimant 

 had breached the charter party between head owner and the Claimant.   

 

 

A. The Respondent had not breached the charter party 

3
 Message from claimant to Respondent, Moot Scenario page 62 
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11. The charter party between the two parties
4
 enforced on 1st September 2016 contained 

 the agreement in regards to the delivery of the cargo from Loading port to 

 discharging port. The respondent had not breached the charter party clauses because: 

 A. Respondent had nominated a discharge port ; B. Respondent had time to pay the 

 freight and there was no delay.  

 A. Respondent had nominated a discharge port 

12. As per the charter party, clause 16
 
with regards to discharge port, this should have 

 been nominated by the charterers when the vessel had arrived at Singapore for 

 bunkering. This was needed as per the charter party where multiple ports of china  was 

 nominated for the discharge port.    

13.The vessel arrived for bunkering at Singapore on 11
th

 October and the Claimant 

 informed the Respondents regarding the discharge port notification
5
. The 

 Respondents after a delay in nominating a discharge port, asked the Claimant to 

 discharge at Busan, South Korea
6
 on 16

th
 October which is not a discharge port as per 

 charter party clause 16. This port was suggested by the Respondent due to the heavy 

 congestion at Chinese ports and in order to honor the terms of the Charter party.  

14. The Respondent's nomination of the discharge port was rejected by the Claimant 

 stating that it would breach charter party between the head owners
7 

and the Claimant, 
 
 

 and the Respondents argue that this statement was fraudulent as per above  Charter 

 Party, Busan South Korea is  mentioned under clause 4.  

  

4
 Moot Problem page 21-23 

5
 Moot Problem page 52 

6
 Message from Respondent to Ship broker Eric Yan, Moot Scenario page 62 

7
 Moot Problem page 2 
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15. Respondents argue that in good faith, the Respondents asked the Claimants repeatedly 

 to accept the discharge port as Busan, South Korea
8
. Also the Respondents notified 

 the Claimants that they were willing to bear the extra cost of the freight for the new 

 discharge port.  

16. The discharge port of Korea was rejected by the Claimant on 17
th

 October citing that 

 it was not a safe port due to arrival of zombies
9
. The Respondents as per the charter 

 party, asked the claimant to discharge to Korea once it was confirmed that Korea  has 

 been renamed as a safe port
10

. The Respondents argue that despite a safe port being 

 named for discharge the Claimants refused this and insisted on nominating a port as 

 per the charter party.   

17. The Claimants on 20
th 

October sent a notice of lien to the Respondents saying that 

 they are now exercising a lien over the cargo now on board the vessel MV TARDY 

 TESSA in accordance with the terms of the Charter Party to protect the Claimants 

 interests and to mitigate the very substantial damages, losses, costs and expenses 

 which  the Claimants have incurred and continue to incur
11

. 

18.Even after this notice of lien by the Claimants the Respondents said to the Claimants 

 on 21
st
 October to proceed to port of Ningbo for discharge of cargo

12 
.This port of 

 Ningbo is among the legitimate discharge ports nominated by the Respondents in the 

 Voyage Charter Party Clause 16
13

. 

 

 8
 Moot Problem page 58  

 9
 Moot Problem page 58  

 10
Moot Problem page 60  

 11
Moot Problem page 65 

 12
Moot Problem page 67 

 13
 Moot Problem page 21 
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19.Also under Clause 10 of the Coal- Orevoy Charter Party between the Claimant and the 

 Respondent, If the Charterers have not nominated a suitable loading or discharging 

 berth on the vessel's arrival off the port, or if such berth should not be available,  the 

 vessel is to wait at a suitable place at or off the port. The Charterers shall have the 

 right to designate a safe waiting place, otherwise the Master shall choose a waiting 

 place using the due diligence to minimize extra shifting costs
14

. 

20.So all of these prove that the Respondent although fail to nominate a discharging port 

 later on nominated a discharge port.  

 B. Respondent had time to pay the  freight and there was no delay  

21.When the Respondents asked the Claimants to go to the Ningbo port on 21
st
 October 

 the Respondents promised the Claimants that the payment for the freight will be made 

 at disport after cargo discharge
15

.  

22. So this proves that the Respondent had time to pay  the freight and there was no delay 

 by the Respondent in paying the freight.  

23.Also according to the payment clause in the Voyage Charter Party, 100% FRT to be 

 paid within 5 banking days after completion of loading and signing B/Ls marked ' 

 freight payable as per charter party and rcpt of owners' FRT INV but in any case 

 BBB
16

. 

24.The abbreviation BBB means before breaking bulk, so according to the above clause 

 the Respondent can pay the Claimants  after the signing the bill of lading or after 

 receiving the cargo on port. 

 14
Moot Problem page 28 

 15
 Moot Problem page 67 

 
16

Moot Problem page 22  
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25. Another argument as to why the Claimant is not entitled to exercise any lien over the 

 cargo is the Claimant  had breached the charter party between head owner and the 

 Claimant.   

26. According to the Clause 23 of the Time Charter Party between the head owner and the 

 Claimant the Owners shall have a lien upon all cargoes, sub hires and sub freights 

 belonging or due to the Charterers or any sub charterers, for any amounts due under 

 this Charter Party...
17 

   

27.So this means the head owners have the right over the lien over cargo and not the 

 owner of the vessel. 

28.When the Claimants were advised go to go the Busan, South Korea by Respondents, 

 Claimants did not inform that to the head owners. This is also an instance where the 

 Claimants had breached the charter party between head owner and the  them.   

   

III.  THE RESPONDENT IS NOT LIABLE TO THE CLAIMANT FOR 

 DETENTION AND OTHER DAMAGES UNDER THE VOYAGE 

 CHARTERPARTY. 

     29. Considering all the details above it is evident that the Claimants did not want to go to a 

 discharge port even though such port was nominated by the Respondents. The reason 

 for this may be the Claimants thought to Claim damages for the ship and the cargo for 

 keeping it in open seas for more than two weeks. So it is evident that Claimants kept 

 the ship in open seas for more than two weeks deliberately, so the Claimants are not 

 entitled to damages under the Voyage Charter Party. 

 17
Moot Problem page 10 
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    30. There are cases prove the stance that the Respondent is not entitled to damages under 

 these circumstances
18

. 

 

IV.  IT IS NEITHER NECESSARY NOR JUST FOR THE CARGO ON BOARD 

 THE MV TARDY TESSA TO BE SOLD PENDENTE LITE. 

  31. Considering above factors and evidence it is evident that there is no necessary for the           

cargo on board the MV TARDY TESSA to be sold because the Claimant is responsible  for 

not going to the nominated port by the Respondent and the Claimant has breached the Charter 

Party between the head owner and them.  There are cases to support this argument
19. 

32. Also it is evident that the Claimant did not want to go to a port nominated by the 

Respondent despite the ship crew being sick and lack of supplies to the crew because the 

Claimant was intending to sale the Coal on board pendente lite if the Claimant enter into 

litigation in future. 

33.The reason for the Claimant having the intention to sell the coal can be seen in the Parties 

Joint Expert Report
20

. According to this report by selling the Coal at this moment the 

Claimant can have a larger profit than the money getting from the fulfillment of this contract. 

 

 

  18
Sunrise Co. v. Lake Winnipeg (The), [1991] 1 SCR 3, 1991 CanLII 107 (SCC) 

  18
Brown & Root Ltd. v. Chimo Shipping Ltd., [1967] S.C.R. 642 

  18
"The Sylvia" case [2010] 

  19 Avina v. The Ship Sea Senor 
 20 Moot Problem page 97 
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REQUEST FOR RELIEF 

For the reasons set out above, RESPONDENT requests that the Tribunal: 

a) Declare that the Arbitration Tribunal does not have the jurisdiction and power to grant 

liberty to the Claimant to sell the cargo on board the MV TARDY TESSA pendente 

lite. 

b) Declare that the Respondent is not liable to the Claimant for detention and other 

damages under the Voyage Charter party. 

c) Declare that the Claimant is not entitled to exercise any lien over the cargo. 

d) Declare that it is neither necessary nor just for the cargo on board the MV TARDY 

TESSA to be sold pendente lite.   

 


