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I - STATEMENT OF FACTS

A - THE PARTIES

1. The Claimant is the Singaporean company FURNACE TRADING PTE. LTD. ("the Claimant"), as 

disponent owner of the Singapore-flagged M/V TARDY TESSA ("the Vessel"). The Respondent - 

the Malaysian society Inferno Resources Sdn. Bhd. - voyage chartered the Vessel from the 

Claimant.  

2. IDONCARE BERJAA UTAM PTY. LTD. ("Idoncare") is an Australian society identified as shipper 

of 84.052 metric tons of anthracite coal from Australia to China in the corresponding bill of 

lading ("the B/L"). On an other hand, IMLAM CONSIGNORIST GMBH ("Imlam") is the German 

head owner who time chartered the Vessel to the Claimant. 

B - THE CHARTERPARTIES

3. The head time-charterparty links Imlam as headowner to Furnace as time-charterer for a two-

year-long affreightment of the Vessel since February 2016.  

4. The voyage-charterparty ("the C/P") links Furnace as disponent owner to Inferno as charterer 

for a voyage from Newcastle, Australia, to a safe port/safe berth in China quoted in a list in box 

16 of the C/P .  1

C - PERFORMANCE OF THE VOYAGE-CHARTERPARTY

1. Furnace, the Claimant, voyage-chartered the Vessel to Inferno, the Respondent. The 

corresponding charter-party was issued on September 1, 2016, and specified the port of 

Newcastle, Australia, as port of loading and any safe port/safe berth for discharge in China. The 

corresponding bill of lading, with an IMLAM CONSIGNORIST heading, specifies Idoncare as 

"shipper" and was consigned "to order". The purpose of the contract was to ship 84,000.052 

 See Moot Problem, p.21 i.e. Dalian, Jinzhou, Yingkou, Yantai, Quingdao, Shanghai, Tianjin or Ningbo.1
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metric tons of Australian steam coal in bulk ("the Cargo"). After the cargo was loaded, the 

Vessel sailed from Newcastle on October 4, 2016, to Singapore for an expected bunkering. The 

C/P provides for the nomination of a safe port of discharge, to be nominated at this moment.  

5. On October 11, as the vessel was drifting in the vicinity of the port of Singapore, the Claimant 

urged Inferno to nominate a port of discharge, only one day after the date settled in the charter-

party rather than proceeding to the area. The port of destination was not even defined by 

Idoncare. Given the Claimant’s insistence and pressure, as well as the congestion of Chinese 

ports, the charterer subsequently requested the port of Busan as discharge port on October 16. 

Busan port facilities were not included in the time charter-party between Imlam and Inferno. 

Along with an over-freight for the extra-distance, the Respondent proposed an agreement to the 

Claimant. Despite all the diligences taken by the Respondents, the owner refused Busan as 

disport. 

6. Due to the delay of payement of sub-freight, and therefore freight, a notice of lien and a 

correlated notice of lien on sub-freight under Singapore law, were noticed to both Respondents 

on October 20. The Claimant sent a notice of termination on October 22. 

7. The charterers considered a breach of charterparty and preserved their rights to seek damages 

from the owners who sought arbitration in accordance with clause 29 of the voyage 

charterparty. The notice of arbitration, before the Singapore Chamber of Maritime Arbitration 

("the Tribunal"), was sent on November 25, 2016. On December 1, an injunction for 

consolidation and sale of the cargo was made by the tribunal. The Respondent challenged the 

Claimant’s application for liberty to sell the cargo and both Respondents had no objection for 

the consolidation.  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II - SUMMARY OF ISSUES 

8. The following issues arose for determination of the tribunal :  

• Which law applies to the claim, given that the voyage charterparty is under a head time 

charterparty.  

• Wether the tribunal has juridiction to sell the Cargo. 

• Wether the Claimant has power to exercise a lien on the cargo. 

• Wether the Respondant is liable to the Claimant for an alleged breach of charterparty : 

- Considering a breach of its obligation to pay the freight; 

- Considering a breach of its obligation to nominate a port of discharge. 

• Wether the termination of the charterparty by the Claimant was lawful and reasonable. 

III - PRELIMINARY ISSUES

A - FORUM, SEAT OF ARBITRATION & APPLICABLE LAW

1° - The Tribunal is competent to rule on its own juridiction and determine that the 

Singapore Chamber of Maritime Arbitration has juridiction to hear the claim

9. As the Tribunal is under the juridiction of the Singapore International Arbitration Act  and 2

considering the article 16 of the UNCITRAL Model Law on International Arbitration , the 3

Tribunal is competent to rule on its own juridiction by virtue of the Kompetenz-Kompetenz 

principle. The SCMA rules ("the Rules") are applicable “whenever parties have so 

agreed’’ (Rule 2), which Claimant and Respondent did in the charter party. In accordance with 

the clause 26 c) of the pre-printed terms of the standard form contract, the box 29 "Dispute 

 Rule 2 of the SCMA rules2

 Article 3 and first Schedule of the Singapore International Arbitration Act3
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resolution" of the voyage charterparty provides that the law and dispute resolution will be 

‘Singapore law and arbitration as per SCMA Rules with 3 arbitrators’. Since the wording is 

clear and clearely designates the parties’ intention and since the construction of the arbitration 

clause is properly made , the Tribunal has juridiction to hear the claim. Without further 4

specifications by the parties, the seat of the arbitration will be Singapore, according to SCMA 

Rule 22.1.  

2° - The law of Singapore applies to the substance

10. The applicable law to the substance of a case is subjected to party autonomy, i.e. it’s left to the 

parties’ choice. In this vein, rule 21 goes states that “[t]he tribunal shall apply the law 

designated by the parties as applicable to the substance […]”. The law of the arbitration under 

these Rules is the Singapore Law, as specified in the C/P. These Rules are not exclusive as they 

give room for the complementary application of “Singapore law and the Act […] where the seat 

of arbitration is Singapore” (rule 22.1). 

11. In addition, the Singapore law is broadly similar to English law and interpretations made 

thereafter - e.g. case laws from English courts etc. - are pertinent and have evident comparative 

value.  

B - CONSOLIDATION

12. The Claimant requires both cases to be consolidate in one same arbitration . 5

13. The Tribunal has the power to consolidate both arbitrations as per SCMA Rules 33.2 and 33.3 

which provides that the two arbitrations shall be heard concurrently. Since both arbitrations are 

linked to a chain of contracts on the same voyage and since the bill of lading refers to the 

 Titan Unity [2013] SGHCR 28 ; Titan Unity 2 [2014] SGHCR 044

 Moot Problem, p.905
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charterparty, the issues of facts and law are there common. Moreover, both Respondents have 

no objections about consolidation, the arbitral tribunal shall make a single Award.  

14. The Claimant and both Respondents accepted both the juridiction of the Tribunal and the 

consolidation. Since Indoncare confirmed that ‘their clients would not be disputing and/or 

challenging the same and would not be making any written or oral submissions’, the Tribunal 

should proceed to both arbitrations concurrently with 3 arbitrators. 

C - IDENTIFICATION OF THE PARTIES IN THE CONTRACT OF CARRIAGE

1° - The B/L refers to the voyage charterparty

15. The first condition of carriage in the second page of the B/L provides that ‘all terms and 

conditions, liberties and exceptions of the charterparty, dated as overleaf […] are herewith 

incoporated’. However, there is any charterparty identified.  

"Where a bill of lading is issued under one - or more - voyage 
charterparty, itself under a time charterparty and is silent as to the 
identity of the quoted charterparty whose terms has to be 
incorporated, it is submitted for practical reasons that the 
charterparty is the head voyage charter, i.e. an unidentified 
charterparty in an incorporation clause refers to the voyage 
charterparty".   6

16. Furthermore, the Master signed a bill of lading on behalf of the shipowners. The B/L includes a 

clause stating ‘freight payable as per charter-party’. It has to be emphasised, however, that the 

word ‘freight’ could, in fact, only have referred to a voyage and not to a time charterparty 

because ‘freight’ is a word that is not used in time charterparties according to shipping 

customs . 7

 Cooke et al, Voyage Charters (Informa Law, 4th Ed, 2014), at para 18.62 ; Xiamen Xindaan Trade Co Ltd v North 6

China Shipping Co Ltd [2009] EWHC 588 (“The Michalakis”) at [26]–[27]

 Itex Itagrani Export SA v Care Shipping Corporation and others No 2 [1990], 2 Lloyd’s Rep 316 at 3217
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17. Moreover, the criterion of the appositeness of the charterparty confirms this position . In the 8

"SLS Everest" , which dealt with a conflict between a voyage and a time charterparty, the court 9

also considered this criterion and held that the voyage charterparty was more apposite than the 

time charterparty. 

2° - The carrier is the head-owner

18. The B/L can be considered as a proof of a contract of carriage. This B/L clearly points out 

Idoncare as shipper. The determination of the carrier is given by the first indication in the bill - 

i.e. the heading of the B/L - naming Imlam.  

19. Clause 31 of the time charterparty provides that ‘the master shall sign bills of lading ’ and does 

it ‘in behalf of the owners’. Pursuant to this clause and clause 25 of the voyage charterparty, 

Imlam is identified as the contractual carrier.  

20. As the Head-owner is the carrier, he is also the bailee of the cargo. The duties and 

responsabilities of the bailee cover the carriage and the ordinary care of the goods. As bailee, 

Imlam is also in "possession" of the goods and is the only one who can "act" on it.  

IV - THE CLAIMANT CANNOT EXERCISE A LIEN ON THE CARGO

21. Furnace issued a notice of lien for freight and subfreight on October, 20th 2016  to Inferno and 10

Idoncare.  

22. The Respondent considers the exercise of the lien wrongful because :  

a. The Claimant is not entitled to exercise the lien for two reasons : it is a third party to the 

contract of carriage. Even if the sum is due at the moment of the exercice of the lien, the 

 K/S A/S Seateam & Co v Iraq National Oil Co and Others (The Sevonia Team) [1983] 2 Lloyd's Rep 640.8

 Bangladesh Chemical Industries Corporation v Henry Stephens Shipping Co Ltd and Tex-Dilan Shipping Co Ltd (The 9

SLS Everest) [1981] 2 Lloyd's Rep 389

 Moot Problem, p.65 10
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box 16 of the voyage charterparty is unclear and can be understood as allowing a delay 

for payment ;  

b. The lien cannot be exercised at sea whereas it is possible to exercise it at the disport ; 

c. The exercise of the lien at sea is not reasonable. 

A - THE CLAIMANT IS NOT ENTITLED TO EXERCISE A LIEN ON THE CARGO

23. First of all, for the lien clause to be valid, it should be incorporated in the bill of lading. Yet, in 

the present case, this formality has not been accomplished. The incorporation clause of the bill 

of lading only refers to “conditions, liberties and exceptions”. None of these terms encompass 

the lien clause, even in the most liberal interpretations. 

1° - The sum is not due at the moment of the exercise of the lien 

24. A lien can only be exercised if the sum is presently due and payable . However, as written in 11

the e-mail between Eric Yan and Gordon Grill dated September, 1st 2016 , the freight must be 12

paid ‘… but in any case BBB’. Commonly used in shipping, this abbreviation means ‘Before 

Breaking Bulk’, i.e. freight is payable until the beginning of the discharge of the cargo.  

25. The contractual intentions of the parties are here unclear as it could be understood that they 

agreed to a potential delay for payment of freight, which exceeds the moment of the bunkering 

in Singapore, or simply considering the case of a voyage shorter than 5 days. The second 

interpretation of this wording seems to be irrelevant as the voyage between Australia and China 

cannot be completed in a so few days.  

26. In addition, clause 19 of the pre-printed standard form of the COAL-OREVOY provides that 

‘The charterers remain responsible for […] freight and demurrage incurred at port of 

 Julian Cooke, Andrew Taylor, John D. Kimball, David Martowski, LeRoy Lambert, Voyage Charters (4th Edition, 11

2014), 17.31, p.471

 Moot Problem, p.2212
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discharge’. This confirms the position according to which the Respondent is entitled to pay the 

freight only when the Vessel arrives at the disport.  

27. As the payment of freight could have been postponed to the arrival of the ship at the port of 

discharge, the freight is not exigible until this date and the sum is therefore not due at the 

moment of the exercise of the lien. The ‘BBB’ specification in the parties’ agreement shows an 

intention of the contracting parties to anticipate a enventual delay of the nomination of the port 

of discharge and leaves the possibility for the Charterer to pay when vessel approaches.  

2° - The Claimant is not entitled to exercise the lien as third party of the contract of carriage

28. A lien on the cargo cannot be exercised by a third party of the contract of carriage . As shown 13

thereabove, the contractual carrier in the contract of carriage is Imlam, who currently acts as 

bailee of the cargo and Furnace is a third party to this contract. The Claimant, as disponent 

owner, cannot exercise himself a lien over cargo under the contract of carriage if it is not party 

to this contract proven by the B/L.  

29. The lien has to be exercised by Imlam , as Claimant’s trustee, as this was established in the 14

recent case of "the Corinna" . However, until this lien is not properly exercised, the 15

Respondent is able to consider the cargo as unliened. Furthermore, the notice of lien was sent to 

the Respondents almost 5 hours before the agreement of the Headowner .  16

 Richard Aikens, Richard Lord & Michael Bools, Bills of Lading, 2nd Edition, 2016, §12.6113

 Cosemar S.A. v Marimarna Shipping Co. Ltd. ("The Mathew") [1990] 2 Lloyd’s Rep. 323 ; See also Oriental 14

Maritime Pte. Ltd. v Ministry of food Government of The People’s Republic of Bengladesh ("The Silva Plana") [1989] 
Lloyd’s Rep 371, 375

 Five Ocean Corporation v Cingler Ship Pte Ltd. [2015] SGHC 31115

 Moot Problem, e-mail between Furnace and Imlam, dated October 20, 20:12, p.36 and e-mail bewtween Inferno and 16

Imlam, dated October 20, 15:21, p.65
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30. The lien was ipso facto unlawfully exercised by Furnace until the termination of the 

charterparty. It was never notified to the Respondents that the lien was exercised by the 

Headowner on behalf of the Claimant.  

B - A LIEN CANNOT BE EXERCISED DUE TO THE POSITION OF THE VESSEL

31. The lien should be exercised when the vessel is at, or anchored off, the discharge port. The lien 

cannot be exercised when the vessel is elsewhere while the lien is here a feasible option at any 

of the discharge port in China. In the "Mihalios Xilas" , it was held that owners may validly 17

exercise their lien once the vessel has anchored off the discharge port.  

32. However, the Vessel is at present in international waters - or is supposed to be - and the 

Claimant cannot exercise a lien on the cargo. A lien could be exercised regardless of the 

position of the vessel only if it is impossible to exercise the lien at the port of discharge, i.e. if 

the lien is not granted by local statutes or if it is not possible to unload and store the cargo there. 

There are two main reasons for this inability, i.e. a legal one if the legislation of the country of 

destination prohibits the exercice of a lien on the cargo or if the commercial and logistical 

situation of the discharge port makes it impossible .  18

33. As Chinese shipping law makes the exercice of a lien possible , and as the Chinese ports 19

designated in the list have an important cargo stowage capacity, the exercice of a lien is possible 

at the arrival. It is nonetheless unlawful before the arrival at a designated port of discharge.  

34. Furthermore, the exercise of this lien at sea is not reasonable as it engages the immobilisation 

and unavailability of the ship. It therefore amounts to a breach of contract. This situation is 

 The Mihalios Xilas [1978] 2 Lloyd’s Rep. 186 ; See also the Chrysovalandou Dyo [1981] Lloyd’s Rep 15917

 Cooke et al, Voyage Charters (Informa Law, 4th Ed, 2014), at para 8.3018

 Maritime Law of the People’s Republic of China, article 8719
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commercially uninteresting for the Claimant, whose hired vessel is immobilised, as well as for 

the Respondent, who may be liable for delays towards the shipper.  

C - THE LIEN IS NOT EXERCISED ON A REASONABLE MANNER

35. A lien shall be exercised on a due and payable debt at the time of the lien is to be exercised, and 

never for a future estimated debt . It cannot be exercised, a fortiori, in respect of sums accruing 20

at the time of the litigation, nor later .  21

36. Detention costs, if by misfortune the Tribunal considers them actual and linked to the delay of 

nomination of the discharge port, cannot be considered as payable at the time of the exercice of 

the lien. These costs would have to be considered at the port of discharge. Moreover, as the lien 

is exercised in prevision of the costs arising - and exepected to arise - until the sentence of the 

Tribunal, it is not exercised on a reasonable manner.  

37. The lien only covers the whole freight, i.e. 771.120,48$, and the mean estimated value of the 

cargo is 2,973,601.84$. One could consider that the exercice of a lien is not made in a 

reasonable manner. The value of the cargo is almost four times the lump sum of freight and the 

concurrent costs are extremely high due to the induced storage of the cargo ashore, or on 

board . 22

38. Further, the Respondent has shown permanently attempts to act in due diligence in the puropose 

of performing the charterparty with the Claimant’s requirements.  

 London Arbitration No. 5/92 (LMLN 321, p.4)20

 Wehner v. Dene Steam Shipping Co. [1905] 2 K.B. 9221

 Lyle Shipping Co. v. Cardiff Corporation ("The Cape Wrath") [1899] 5 Com. Cas. 87 at p.97 ; see also Smailes v. 22

Hans Dessen [1906] 12 Com. Cas. 117
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V - RESPONSE TO URGENT APPLICATION OF SALE

A - THE TRIBUNAL HAS NO JURIDICTION TO SELL THE CARGO

39. In any event, if the Tribunal finds there is a lien - or not - the disponent owner cannot sell the 

cargo in order to obtain the outstanding debt amount, as neither the bill of lading nor the 

charterparty expressly allow this .  23

40. Further, certain powers are bestowed upon the tribunal under the Rules (e.g. rule 33.1) but none 

of them makes mention of the granting of liberty to sell the cargo pendente lite. It is not argued 

nor does any evidence been put forward that this is an inherent power of the tribunal. 

41. By application of the Rule 2, it could be tempting to argue that the Singapore International 

Arbitration provides a hook to hang this power through 12 (1) (d), that reads as follows: 

“Without prejudice to the powers set out in any other provision of this Act and in the Model 

Law, an arbitral tribunal shall have powers to make orders or give directions to any party for 

the preservation, interim custody or sale of any property which is the subject matter of the 

dispute.”. 

42. Nonetheless, the phrase “property which is the subject matter of the dispute” cannot be 

construed extending to the cargo. It ought to be reminded that in this case the controversy is 

over the execution of the charter party and the payement of freight and sub-freight. So, the 

property at the heart of this dispute is obviously the ship and certainly not the cargo. This 

provision shall therefore not be deemed to empower the tribunal with such prerogative. 

43. Further, or alternatively, the cargo was considered in "the Corinna"  as an ‘asset’ for which the 24

Claimant was eager to preserve the value and not the cargo per se. However, the case is here a 

 Thames Iron Works v. Pattent Derrick Co. (April 19, 20, 1860) 2 L.T. 20823

 Five Ocean Corporation v Cingler Ship Pte Ltd. [2015] SGHC 31124
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tri-partite arbitration. The cargo interests seek the preservation of the Cargo itself in such a way 

that its sale is neither necessary nor just. 

B - IT IS NOT NECESSARY FOR THE CARGO TO BE SOLD PENDENTE LITE

44. According to the Singapore High Court, a lien does not automatically give to the lienor the 

liberty to sell the property. For that right to be granted as an interim relief, certain conditions 

must be met . Amongst other things the measures must be urgent and necessary according to 25

the specifics of the case. And for those conditions to be fulfilled Justice Chan noted that the 

property is to be "[…] of a perishable nature or likely to deteriorate if kept or which for any 

other good reason is desirable to sell forthwith". Even if the Tribunal determines wether a lien 

can be exercised or not, the sale of cargo is not necessary nor just.  

1° - The Vessel can be kept in its actual position, whith simple and cost saving measures

45. First, as the Vessel is kept by the Claimant in vicinity of Singapore, a high place of shipping 

with many services available to ships, the crew can be disembarked with tender ships and the 

ship may be approvisionated by barge for fresh water (even if she cannot produce it herself), 

fresh food and medicines (e.g. insulin). This solution clearly appears to be more cost saving 

than the sale of the cargo.  

46. Second, the argument of the monsoon in Singapore to justify the emergency of the sale is 

wrongful. As established in annex 1, winds are always weak in vicinity of Singapore and any 

vessel of a seaworthy condition can sustain it without any trouble. In addition, as the fetch is 

really short in the area, the swell cannot build and become huge. Moreover, the vessel is able to 

drop anchor in order to face the swell and avoid heavy rolling.  

 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 41125
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47. Then stevedoring in order to unload the cargo, added to storage fees, would whithout any doubt 

exceed the hire of the ship during the same duration, i.e. the delays of the arbitration procedure.  

2° - Wether unloading cargo is considered, the sale is not a necessity

48. First, coal is not a perishable cargo and it is not necessary to sell it in order to maintain its 

intrinsic value and therefore create an "asset" purporting the protection of the aforementioned 

rights. 

49. Second, self-heating of the cargo could not be regarded as an announcement of a future ignition 

nor explosion. This situation can be avoided by drying the holds’ atmosphere with a correct 

ventilation. The heating is linked to exo-thermical chemical reactions for which moisture acts as 

catalyst. Self-ignition is impossible until there is no external energy supply.  

50. Considering the heating of the cargo as a risk of self-ignition, unloading it appears to be 

necessary for the safety of the ship and the crew. However, a proper storage of the cargo is 

possible. In any case, the sale of the cargo would lead to more important losses than a proper 

stowage. 

C - IT IS NOT JUST FOR THE CARGO TO BE SOLD PENDENTE LITE

51. The cargo had to be unloaded in a Chinese port. In case of a favourable award to the 

Respondents, the Claimant would have the duty to proceed to the voyage, duty which cannot be 

fulfilled if the cargo is sold.  

52. If the cargo is unloaded and kept ashore, whether the charter has come to an end or not, the 

owners continue to be the bailee of the cargo and owe to the charterers a duty of reasonable care 

to the cargo. On the other hand, Imlam is entitled to recover the cost of storing and safeguarding 
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the cargo from Furnace . Moreover, stevedoring costs, which are under cargo interests’ 26

liability, can reach very substantive sums . 27

53. The sale of the cargo was expected to be in China by the shipper, and then by the cargo 

interests. As the price of the cargo was at its top value during the voyage, and has since clearly 

decreased , cargo interests will sustain losses in case of sale of the cargo. As explained in the 28

parties’ expert report, coal markets in South-East Asia could vary a lot from a place to an other. 

If the Tribunal is entitled to sell the cargo, one may ass that this sale would not be performed at 

the best place at the best price, as a professional cargo seller would do. 

54. The coal market in China is highly volatile and the shipping of the cargo was an opportunity at 

the moment of the voyage. Damages due to the Respondent pursuant to a breach from the 

owner, as demonstrated therafter in section VIII for non-delivery of the cargo, are assessed as 

follows according to Voyage Charters : 29

"The normal measure for damages for non-delivery of cargo is the 
market value of the cargo at the time and place where it ought to 
have been delivered, less any expenses which the claimant has 
avoided as a result of the non-delivery but which he would 
otherwise have had to pay in order to obtain the goods at the 
destination. Where there is an available market for the goods the 
damages are fixed by reference to the market price or above the 
market price is irrelevant. The price at which the goods were 
bought or sold by the claimant may be evidence of the market value 
but not if the sales in question were effected long before the arrival 
of the ship ."  30

55. The first sentence is therfore profitable to the cargo interests. However, the last sentence shows 

that, between the voyage and the hearings of the arbitration, cargo interests would sustain the 

 Terence Coghlin, Andrew Baker, Julian Kenny, John Kimball & Thomas H. Belknap Jr, Time Charters, 7th Edition, 26

2015, at para. 30.24 ; The Lehman Timber [2013] 2 Lloyd’s Rep. 541 (C.A.)

 The“Nagasaki Spirit” [1994] 2 SLR(R) 165 at [30]27

 See Annex 1 of the present report28

 Cooke et al, Voyage Charters (Informa Law, 4th Ed, 2014), at para 21.119 ; see also Attorney-General of the Republic 29

of Ghana v. Texaco Overseas Tankships ("The Texaco Melbourne") [1994] Lloyd’s Rep 473

 The Arpad [1934] p.18930
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losses due to an eventual devaluation of the market, even if they are not held liable by the 

tribunal.  

56. The last argument against the sale of the Cargo by the Tribunal, but not the least, is the 

devaluation of the price of cargo by the self-induced evidence of the seller’s predicament. As 

this sale is rendered compulsory, potential buyers will be aware of the situation and will expects 

profits out of it. This argument is also explicitely confirmed in the parties’ expert report. 

57. Regarding the sale in extenso, the costs of storage are on the Claimant. The losses implied by 

the sale of the cargo are assumed by the cargo interests. It is therefore possible to conclude that 

the sale de facto represents a sanction against both Respondents, prior to the hearings and the 

award and in favour of the Claimant and the Headowner. 

VI - THE RESPONDENT IS NOT LIABLE TO THE CLAIMANT

FOR ANY CLAIMS FOR DAMAGES, LOSSES, INTEREST AND COSTS ALLEGEDLY ARISING FOR AN 
ALLEGED BREACH OF CONTRACT

58. The Claimant considers a breach of contract for unpaid freight and absence of nomination of a 

disport. However, this is wrongfully alleged. The Claimant, then, wrongfully considers a 

renunciation to the charterparty by the Respondent in the e-mail dated 21 October 2016 .  31

A - THE CLAIMANT CANNOT CLAIM FOR DETENTION DAMAGES

59. The voyage charter is a berth charter, as the destination is considered as being ‘any sp/sb …’, 

i.e. any safe port and safe berth. Hence, the voyage charterers are not liable for demurrage to the 

owners for any delay arising before the arrival of the ship at berth. However, it is tempting to 

claim damages for detention for the delay due to late nomination and then to the exercised lien.  

 Moot Problem, p.67 & 6831
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60. However in London Arbitration 13/87 , a voyage was interrupted by the owners purporting to 32

exercise a lien for unpaid freight and the owners claimed that the vessel was detained by 

charterers. The owners were not considered as entitled to claim damages for detention as well 

as they were unable to prove that in fact, the vessel would have directly proceeded to 

destination and a lien have been exercised there for the same duration, the vessel would still 

have berthed in the same time.  

61. In the present case, even if a port of discharge had been nominated nor even if the owners 

would have exercise their lien of a lawful manner (see thereafter), they are not entitled to claim 

damages for detention, as they cannot prove that the vessel will have been able to berth earlier 

even if the Vessel had proceeded direct to China, considering the Chinese ports’ congestion. 

Further, the owners are not able to show that the delay makes any difference to the Vessel’s next 

fixture . 33

B - THE CHARTERERS WERE NOT IN BREACH OF THE CHARTERPARTY 

1° - with regard to freight

62. Box 16 of the COAL-OREVOY charterparty provides that payment of freight is fully due 

"within five banking days after completion of loading and signing/releasing B/Ls marked 

‘freight payable as per charterparty’ and reception of owners’ freight invoice, but in any case 

BBB [before breaking bulk]". Greater weight should there be attached to the last words which 

show the parties’ intention. As shown on paragraphs [35 to 38] thereabove, ’Before Breaking 

Bulk’ allows the Respondent to have an additional acceptable delay. The freight must at least be 

paid until the beginning of unloading.  

 London Arbitration 13/87 - LMLN 205, 12 September 198732

 London Arbitration 12/91 - LMLN 304, 29 June 199133

!16



63. The charterers argue that they were relieved from the obligation to pay the freight as the 

paragraph quoted above shows the possibility to pay until the beginning of the unloading of the 

cargo at the nominated discharge port.  

2° - With regard to nomination of the port of discharge

64. Box 16 of the COALOREVOY charterparty provides that nomination of the port of discharge 

was done when the ‘vessel passes Singapore for bunkering’.  

65. In case of delays in the nomination of the port of discharge, the owner is entitled to damages for 

the incurred delay, awaiting a valid nomination. However, the owner is still obligated to 

proceed to the port of discharge after nomination, without what the owner is himself in breach 

of the charterparty .  34

66. As the nomination of the port of discharge depends on the sell of the cargo by the shipper 

(Idoncare), and considering the consolidation of the arbitration, the Respondent considers to be 

unliable to the Claimant for damages due to an alleged breach of charterparty for a delay in port 

nomination.  

67. As all discharge ports listed in the charterparty were clogged, the Respondent was not able to 

determine a fair port of discharge. However, the Claimant was kept informed of this situation 

that obviously would have be followed by a solution when a suitable would have been 

available. Indeed, the delay occured cannot be considered as a breach of the charterparty since 

the performance is not made impossible . 35

 New York Maritime arbitration, the M/T Quixada, 1994 (S.M.A. 3233)34

 SK Shipping (S) PTE Ltd v Petroexport Ltd [2009] EWHC 2974 (Comm)35
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C - THE CLAIMANT REFUSED THE PROPOSITION OF AN ALTERNATIVE PORT OF DISCHARGE 

(BUSAN), ALLEGED AS BEING UNSAFE

1° - The port of Busan was within the permitted range under head charterparty

68. Busan is located in South Korea and so within the area under the head charterparty which 

include Asia and Australia in their globality. Indeed, the argument of the Claimant in the e-mail 

dated October 16th 2016 is wrongful.  

2° - The port of Busan was safe

69. The port of Busan is generally accepted as a safe port for the Vessel. For example, Busan is the 

place where the Vessel would be redelivered to the Headowner at the end of the time 

charterparty. So, the question is there to determine why the port of Busan was safe despite the 

zombie outbreak in Seoul , known by both parties. 36

70. Whereas the Claimant considers the port of Busan as unsafe on rumors basis, the Respondent 

had factual and concrete informations about the situation in Busan while he had some ships 

under control which called the port at the same time. 

71. The commonly accepted definition of a safe port is as follows  : 37

“A port will not be safe unless, in the relevant period of time, the 
particular ship can reach it, use it, and return from it without, in 
the absence of some abnormal occurrence, being exposed to 
danger which cannot be avoided by good navigation and 
seamanship…” 

72. Whether a port is safe or not depends in each case upon the facts at the relevant time. In relation 

to an outbreak for which it is possible to make a comparison with a disease such as Ebola, the 

risk of transmission and the effectiveness of available precautions are likely to be particularly 

 Moot Problem, p.59 & 6036

 Leeds Shipping v Société Française Bunge (the EASTERN CITY) [1958] 2 Lloyd’s Rep. 12737
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important. A port would be found to be safe if the risk of infection is low . Moreover, in "the 38

Saga Cob" , it is considered that the mere fact that there is a foreseeable risk at the port not 39

necessarily mean that the port is unsafe. Indeed, the infection can be avoided if appropriate 

measures are taken . To conclude, a port can be considered as safe until it is fit with a proper 40

system for monitoring the safety and reporting hazardsm that surely Busan have .  41

D - THE RESPONDENT’S DECLARATION CAN NOT BE UNDERSTAND AS A RENUNCIATION

73. As discussed in Universal Cargo v Citati , ‘a renunciation can be made either by words or by 42

conduct, provided it is clearly made’. The Respondent explicitely asserted his intention to 

perform  in addition of what the conduct of Inferno doest not show nor clear, neither 43

unequivocal and absolute expression of an intention to renunciate. Furthermore, Inferno always 

acted in the aim to perform the charterparty e.g. by nominating alternative port of discharge and 

then a suitable one. 

74. In the Hermosa  and following the precedent case, the law on renunciation was defined as 44

follows :  

"Dissolution of a contract upon the basis of a renunciation is a 
drastic conclusion which should only be held to arise in clear cases 
of a refusal to perform contractual obligations in a respect or 
respects going to the root of the contract." 

 E.g. the advice issued by the World Health Organization on 7 August 2014 about the Ebola disease was that the risk 38

of infection was very low for ports in affected countries. 

 The Saga Cob [1992] 2 Lloyd’s Rep. 54539

 Campia and Others v British India Steam Navigation Company Limited [1915] 2 Lloyd’s Rep. 77440

 The Marinicki [2003] 2 Lloyd’s Rep. 65541

 Universal Cargo v Citati [1957] 2 QB 401 at 436-742

 Moot Problem, p.6943

 The Hermosa [1982] 1 Lloyd’s Rep. 570 to 572-3 ; see also SK Shipping (S) PTE Ltd v Petroexport Ltd [2009] 44

EWHC 2974 (Comm)
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75. It appears clearly with this definition that the Respondent never renunciated to perform the 

contract . Recognizing the inability to pay freight until cargo discharge does not represent a 45

renunciation to the obligation to pay freight BBB as this obligation is submitted to the direct 

payement by the shipper and does not represent an impossibility to perform in the future .  46

E - THE CLAIMANT HAD FAILED TO MITIGATE ITS LOSS

76. First, the Claimant had failed to mitigate its loss  by not agreeing both propositions of 47

discharge port by the Respondent. The duty to mitigate a loss can arise since the breach has not 

yet occured . Nonetheless, unless we consider Busan as a safe port or not, Ningbo was surely a 48

safe port since no particular event came to change the situation in this destination considered in 

the charterparty as safe.  

77. The Tribunal should therefore consider that the Claimant did not act reasonably by rejecting 

both Respondent’s propositions in order to mitigate his lost. Thereby, the Respondent considers 

that he is not liable to the Claimant for any cost or damage coming from the Claimant’s failure 

to mitigate its loss. As a result, it is not entitled to recover the full extent of the loss which it 

allegedly suffered as a result of the appellant’s alleged breach of the Charterparty . 49

 Moot Problem, e-mail dated October 21st 2016, p.6745

 Pacific and General Insurance Co. Ltd v. Hazell [1997]46

 See Louis Dreyfus Commodities Suisse SA v MT Maritime Management BV ("The MTM Hong Kong") [2015] 47

EWHC 2505 ; see also Smith v M’Guire (1858) 3 H & N 554 and "The Elbrus" [2010] 2 Lloyd’s Rep.315

 SK Shipping (S) PTE Ltd v Petroexport Ltd [2009] EWHC 2974 (Comm)48

 The “Asia Star” [2010] SGCA 1249
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VII - ARGUMENTS ON THE MERIT OF THE COUNTER-CLAIM

A - THE CLAIMANT HAS BREACHED THE VOYAGE CHARTERPARTY BY TERMINATING IT WITHOUT 

ANY RIGHT TO DO SO

78. The right to treat a contract as at an end can arise in three set of circumstances as stated in 

Heyman v Darwins  :  50

"(i) Renunciation by a party of his liabilities under it ; (ii) 
impossibility created by [a party’s] own act ; (iii) total or partial 
failure of performance. In the case of the first two, the renunciation 
may occur or impossibility be created either before or at the time 
for performance. In the case of the third, it can occur only at the 
time or during the course of performance." 

79. As none of these three conditions can legitimely be considered in the case, the Claimant has 

breached the voyage charterparty by terminating it unlawfully as demonstrated hereinafter.  

1° - The claimant did not have any right to terminate by considering a renunciation or 

impossibility created by a party’s own act

80. As shown on paragraphs [76] to [78], the Tribunal should not understand the email dated 

October 21st as a renunciation to perform by the charterers. The Claimant has ipso facto 

breached the charterparty by sending the notice of termination on October 22nd.  

81. The impossibility created by a party’s own act cannot be considered in any case as well as none 

of them makes disappear the essence of the contract, i.e. the Vessel and the Cargo themselves.  

2° - The claimant did not have any right to terminate by considering a partial or total failure 

of performance

82. A partial or total failure of performance is correlated to the obligations of the parties. Here, the 

Claimant requires the payement of freight as per the charterparty. However, this payement is 

considered due ‘… in any case BBB’, namely before the beginning of discharge of the cargo. As 

 Heyman v Darwins Ltd [1942] AC 356, p.39750
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this condition is not clear , we cannot in any case consider that the Respondent made a total 51

failure of performance.  

83. The definition of a repudiatory breach is stated on Suisse Atlantique Societe d’Armement 

Maritime S.A. v. N.V. Rotterdamsche Kolen Centrale  as follows : 52

"[…]a particular breach or breaches of contract by one party is or 
are such as to go to the root of the contract which entitles the other 
party to treat such breach or breaches as a repudiation of the 
whole contract. Whether such breach or breaches do constitute a 
fundamental breach depends on the construction of the contract 
and on all the facts and circumstances of the case." 

84. Afterward, neither the delay of payement of freight nor the delay of nomination of the disport 

can be considered as creating an impossibility to perform the charter later. In fact, this does not 

show in any case an incoming concern as : 

• The Respondents will become able to nominate a disport when one will be available in the 

list otherwise the Claimant would be able to nominate a discharge port in the list. 

• As well as the freight is not paid until discharge, the Claimant will ever keep a protection for 

payement by the possibility to exercise a lien in any of the disports. 

3° - The termination was sent after nomination of an eligible port (Ningbo)

85. The e-mail where the Claimant choose to terminate the charter was sent few hours after 

nomination of a safe port specified on the C/P . One more time, the Respondent has shown an 53

intention to perform the charterparty in accordance with its terms, even if there is a risk of 

expensive delays that can be supported following the congestion of the chinese ports.  

 see paragraphs [35] to [38]51

 Suisse Atlantique Societe d’Armement Maritime S.A. v. N.V. Rotterdamsche Kolen Centrale [1966] 1 Lloyd's Rep. 52

529

 Moot Problem, p.6753
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86. However, the charterparty is not terminated at the time of this nomination and even if a lien has 

been correctly exercised on the cargo, the Claimant had the obligation to proceed to the 

designated port of discharge as stipulated in the charterparty.  

4° - The claimant deliberately chose not to proceed to the area and ipso facto breached the 

charterparty

87. One of the first obligations of the disponent owner in a voyage charterparty is to proceed to the 

voyage in the most direct route, unless otherwise stipulated in the charterparty. In any case the 

liberty clause in the voyage charterparty allows the Claimant to interrupt the voyage without 

any diligence to proceed to the area.  

88. As all the ports of discharge are in the same area, the Claimant would have had to proceed to 

North China. The duration of voyage for a standard bulk carrier is at minimum of one week. 

Instead of that, the Claimant let the ship drifting in front of Singapore. Even if the contract of 

carriage or the charterparty had at the end been successfully performed, the delay generated by 

the Claimant’s decision would have been unlegitimely costly for the charterers.  

89. As the Claimant did not proceed to the area, Furnace is liable towards Inferno for one of the 

first obligation of the owner in a voyage charter, which is to follow a proper route to reach the 

destination. The liberty clause  in the voyage charterparty does not allow here the behavior of 54

Furnace as we cannot consider the decision of stopping the voyage as for a reasonable pupose. 

Costs security does no enter under the considerations of this clause.  

90. Finally, the Claimant seems to attempt to take advantage of the situation to avoid bearing 

significant costs due to the congestion of Chinese ports by deferring them to the Respondent. 

 Moot Problem, clause 20, p.3154
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B - THE CLAIMANT IS LIABLE TO THE RESPONDENT FOR DAMAGES COMING FROM THE EMISSION 

OF AN INCONSISTENT BILL OF LADING

1° - The bill of lading binds the head owners but its signature makes the Master and the 

Claimant liable for its inconsistency

91. Box 26 of the voyage charterparty provides that the Captain shall sign bills of lading on behalf 

of the owners. This power is given by the owners themselves. The weight of the clauses 

explicitely agreed by the parties is more important than the pre-printed clauses of the standard 

form.  

92. There is no specification that the bill of lading is emitted as required by the charterer. The bill of 

lading clause in the standard form of the voyage charterparty provides that a copy of the bill of 

lading must be ‘furnished to the Charterers’ . Thereby, this wording shows clearly that 55

charterers are not part of the redaction of this bill of lading, written by the shipper before being 

signed by the Master who acts there as a representative of the disponent owner.  

93. The contra proferentem rule designates the shipper as the proferens since the Master has the 

duty to sign the bill of lading presented by him , unless this bill of lading countains 56

extraordinary clauses or is manifestly inconsistent with the charterparty . This last principle is 57

essential. As stated in some cases , the Master should have refused to sign the bill of lading and 58

has ipso facto unlawfully engaged the liability of the Respondent, despite an evident 

inconsistency of the bill of lading with the charterparty.  

 Moot Problem, p.32, COAL-OREVOY C/P, cl. 2555

 Moot Problem, p.32, cl.25 : ‘Bills of Lading shall be presented and signed by the Master…’56

 Julian Cooke, Andrew Taylor, John D. Kimball, David Martowski, LeRoy Lambert, Voyage Charters (4th Edition, 57

2014), 

 The Berkshire [1974] 1 Lloyd’s Rep. 188 ; The Nanfri [1979] 1 Lloyd’s Rep. 206 ; see also Dawson Line v. Adler 58

[1932] 1 K.B. 433 ; Elder Dempster v. Dunn [1909] 15 Com. Cas. 49 ; Moel Tryvan [1906] 2 K.B. 792
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2° - The bill of lading is inconsistent with the voyage charterparty

94. The bill of lading is inconsistent with the charterparty for three reasons :  

  a. It does not respect the required form specified under the charterparty; 

  b. It makes impossible the performance of the voyage; 

  c. The cargo is not compliant with the specifications of the charterparty. 

95. The pre-printed clause provides that the B/L must be emitted under the COAL-OREVOY BILL 

standard form. The used form for the bill of lading does not meet this requirement e.g. the 

amended form in May 2016 countains an Himalaya clause which is not included in the B/L and 

would have been profitable to the Respondent.  

96. The port of discharge as to be nominated under the bill of lading exclude the list contained in 

the charterparty. Indeed, the agreement in the charterparty provides that the port of discharge 

will be ‘any safe port / safe berth in China [in the list], charterers option’. This requirement 

cannot be met and makes the B/L inconsistent with the C/P . 59

97. The parties’ expert report shows that the cargo loaded was sub-bituminous unless stipulations in 

the C/P provides a carriage of anthracitic coal .  60

3° - The bill of lading was not furnished to the Respondent

98. There is no proof about the reception of a copy the bill of lading by the Respondent. However, 

this document had to bo sent to him as provided in clause 25 of the pre-printed form of the 

standard COAL-OREVOY charterparty . Moreover, as this bill of lading is for some reasons 61

inconsistent with the charterparty as shown thereover, the Claimant is liable to the Respondent 

for the Master’s signature of an unlawful document.  

 The Halycon [1943] 75 Lloyd’s Rep. 8059

 Moot Problem, p.20, Box 1360

 Moot Problem, Clause 25, p.3261
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99. Furthermore, as stipulations in the bill of lading make the charterparty impossible to perform, 

this signature and the missing transmission of the bill represents a repudiatory breach of the 

charterparty from the Claimant at the early beginning of the voyage as it leads to a situation 

where the Respondent cannot perform his duties and is exposed to every liability linked to the 

Claimant’s acts.  

100.To conclude, the irresponsible behavior of the Claimant in the redaction of the contracts in 

which he is party have led both Respondents to an exposure to high costs and the ship and her 

crew to a hazardous situation.  

VIII - REQUEST FOR RELIEF

101.For the reasons set out above, the Respondent requests the Tribunal to :  

DECLARE juridiction in favour of arbitration in Singapore. 

DECLARE that the contract of carriage refers to the voyage charterparty.  

DECLARE that the Claimant cannot exercise a lien on the cargo. 

DECLINE juridiction to sell or give liberty to the Claimant to sell the cargo. 

DECLARE that the Respondent is not liable to the Claimant due to any alleged breach of the 

charterparty. 

FIND that the Respondent is entitled to damages from Claimant’s repudiatory breach(es) of the 

charterparty. 

AWARD all interests and costs in favour of the Respondent.  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ANNEX 1 - MAP & WINDS OF THE SINGAPORE AREA

Source : Meteorogical Service Singapore - http://www.weather.gov.sg/ - accessed April, 14th 2017 
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ANNEX 2 - AUSTRALIAN STEAM COAL MARKET PRICES

Source : http://www.indexmundi.com/ accessed April, 14th 2017.
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