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PLEADINGS 

I. INTRODUCTION AND SUMMARY OF FACTS 

A. Introduction 

1. The respondents in this case have bluntly refused to comply with the contractual agreement 

they themselves submitted to. They agreed to pay the freight within 5 days of the invoice, and 

they failed. They agreed to nominate a Chinese port of discharge when the Vessel passed 

Singapore, and they failed. This case is not only about whether they should be held responsible 

for those breaches – they should – but also about whether they are entitled to force CLAIMANT 

to keep picking up the tab for preserving a cargo its owner seems not to want – they are not. 

2. The memorandum is structured as follows. First, we summarise the facts in the next Subsection. 

In Section II, we assert the jurisdiction of this Tribunal. In Section III, we explain how INFERNO 

has breached its contractual obligations (by failing to nominate a discharge port as required and 

by failing to pay the freight) and what remedies is FURNACE entitled to as a consequence. 

Finally, in Section IV, we explain why the petition for liberty to sell the cargo on board the 

Vessel should be granted. 

B. Summary of facts 

3. Furnace Trading Pte Ltd (“FURNACE” or “CLAIMANT”) is a company duly incorporated under 

the laws of Singapore and is disponent owner of the Vessel. The respondents are (i) Inferno 

Resources Sdn Bhd (“INFERNO”), a company duly incorporated under the laws of Malaysia and 

commissioned with the voyage of the Vessel; and (ii) Idoncare Berjaya Utama Pty. Ltd. 

(“IDONCARE”) another company duly incorporated under the laws of Australia and 

commissioned with the sub-voyage of the Vessel. 
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4. On 15th February 2016, CLAIMANT entered into a time charterparty (“TCP”) with the owner of 

the vessel M.V. “Tardy Tessa” (the “Vessel”), Imlam Consignorist GmbH (“Imlam”), for a 

duration of 2 years and a delivery in Batam (Indonesia) or Singapore. 

5. On 1st September 2016, a voyage charterparty (“VCP”) was concluded between CLAIMANT and 

INFERNO. A recap of the principal conditions was sent by email by Eric Yan, the shipbroker, to 

Gordon Grill, the representative of CLAIMANT. 

6. The same day a sub-voyage charterparty was concluded between INFERNO and IDONCARE. 

Neither of them have submitted a copy of that charterparty to CLAIMANT or to the Tribunal. 

7. On 8th October 2016, Captain Tan Xiao Ming delivered a notice of readiness in the port of New 

Castle (Australia) where the Vessel arrived at 2:00. The next day, CLAIMANT issued an invoice 

to INFERNO for the freight due. 

8. Between 16th October and 19th October 2016, FURNACE repeatedly requested INFERNO to 

nominate a valid discharge port. INFERNO did not. 

9. On 20th October 2016, after INFERNO failed to pay the freight due, CLAIMANT sent a notice of 

lien over the cargo and sub-freights. 

10. On 25th November 2016, CLAIMANT presented a request of arbitration under the Singapore 

Chamber of Maritime Arbitration (“SCMA”) Rules against IDONCARE regarding the lien over 

the sub-freight due to INFERNO. 

11. The same day, CLAIMANT presented another arbitration claim under the SCMA Rules against 

INFERNO for the failure of payment of the freight of US$ 771,120.48 and for the failure to 

nominate a legitimate discharge port on time.  

12. On 26th November 2016, IDONCARE filed a response to the notice of arbitration denying all 

claims alleged by CLAIMANT in the Notice. 
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13. The same day INFERNO filed a response to the notice of arbitration denying all claims alleged 

by CLAIMANT. It claims that it is not liable in contract or in tort to CLAIMANT. Nevertheless, 

INFERNO consented to the arbitration. 

14. On 30th November 2016, the shipbroker forwarded CLAIMANT an alarming report from the 

Master of the Vessel informing of bad weather conditions, high risk of damages or loss to the 

Vessel and her cargo for keeping it adrift in open seas for more than 20 days, lack of supplies 

(food provisions, medicine and water), and signs of overheating. 

15. On 1st December 2016, CLAIMANT filed an application for consolidation of the two previous 

requests into one arbitration proceedings and for authorization to sell the cargo. 

16. On 2nd December 2016, respondents consented to the consolidation of the claims. Nevertheless, 

INFERNO objected to the sale of the cargo. 

17. On 11th December 2016, the Tribunal issued Procedural Order No. 1 requiring written 

memoranda by 19th April 2017, and fixing the oral hearing in Singapore in July 2017. 

II. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

18. The seat of this arbitration is Singapore.1 As a result, Singaporean law, and in particular, the 

International Arbitration Act (Chapter 143A) (“IAA”) apply to the present arbitration.2 

19. An arbitration tribunal will have jurisdiction where an “effective arbitration agreement” exists 

between the parties.3 In deciding whether there is jurisdiction, the arbitral tribunal has the power 

to rule on its own jurisdiction under the well-established principle of kompetenz-kompetenz.4  

                                                 
1  See SCMA Rule 22.1 (“Unless otherwise agreed by the parties, the juridical seat of arbitration shall be 

Singapore. Where the seat of the arbitration is Singapore, the law of the arbitration under these Rules shall be 

Singapore law and the Act”). 
2 See PT Garuda Indonesia v Birgen Air [2002] 1 SLR (R) 401 (holding that the law of the seat of arbitration is 

the law governing the arbitration). 
3 Ss. 2-2A IAA. 
4 See Article 16 of the UNCRITRAL Arbitration Model Law (incorporated to the IAA as an Annex and with the 

force of law in Singapore, see S. 3(1) IAA).  
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20. An arbitration agreement is a written “agreement between the parties to submit to arbitration 

all or certain disputes which have arisen or which may arise between them in respect of a 

defined legal relationship whether contractual or not”.5 Therefore, once the VCP includes an 

arbitration clause,6 which is also incorporated by reference in a bill of lading,7 it applies also to 

non-contractual relations to the extent specified by the agreement. 

21. The parties of the VCP have included an arbitration clause stating as follows: “29. LAW & 

DISPUTE RESOLUTION. Singapore law and arbitration as per SCMA Rules with 3 

arbitrators.”8 This evidences INFERNO’s consent to arbitration. 

22. As regards IDONCARE, the bill of lading (“B/L”) does not specify which charterparty it 

incorporates. In those cases, if there is only one charterparty it is presumed that this latest will 

be applicable. Nevertheless, in case that there is a chain of contracts the presumption is that the 

head charter is the incorporated charterparty.9  

23. However, if the head charter is a time charter and the others of the chain are voyage 

charterparties the Courts will consider that the one incorporated is the voyage charterparty and 

not the time charterparty.10 

24. Two circumstances support this conclusion in the present case. First, the B/L states “[f]reight 

payable as per charter party”,11 rather than hire – which suggest incorporation of a voyage 

                                                 
5 S. 2A(1) IAA. 
6 Moot Scenario, pp. 20-23, p. 23, Email from Eric Yan to Gordon Grill, 1st September 2016. 
7 S. 2A(8) IAA. 
8Moot Scenario, pp. 20-23, p. 23, Email from Eric Yan to Gordon Grill, 1st September 2016. 
9 The Yaoki [2006] HCAJ 134/2005; The San Nicholas [1976] 1 Lloyd’s Rep. 8. 
10 SLS Everest [1981] 2 Lloyd’s Rep. 389, 392; The Nanfri [1978] Lloyd’s Rep. 287; The Heidberg [1994] 2 

Lloyd’s Rep. 287, 312; Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311, [23]-[31]. 
11 Moot Scenario, pp. 41-42, p. 41, Bill of Lading, 4th October 2016. 
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charterparty rather than a time charterparty.12 Second, the permissible ports of discharge stated 

in the B/L are the very same ports stated in the VCP between FURNACE and INFERNO.13 

25. That answers our question regarding which charterparty is incorporated in the B/L as regards 

IDONCARE. In fact, the answer must be that it incorporates the 1st September 2016 VCP between 

FURNACE and INFERNO – as the B/L itself notes, “including the Law and Arbitration Clause”.14 

26. As a result, both INFERNO and IDONCARE have explicitly accepted the jurisdiction of the 

Tribunal,15 conclusively proving the existence of an effective arbitration agreement under S. 

2A(6) IAA. 

27. In conclusion, it follows that the Tribunal has jurisdiction to hear this dispute. 

III. INFERNO HAS BREACHED THE CHARTERPARTY AND IS LIABLE TO PAY 

DAMAGES 

28. INFERNO breached the contract by failing to nominate a safe port of discharge in a timely fashion 

(A), and failing to pay the amounts due thereunder (B). Therefore, FURNACE lawfully 

terminated the contract (C) and it is entitled to claim damages (D).  

A. INFERNO did not nominate a safe port of discharge thus breaching the 

contract  

29. INFERNO breached the VCP and caused substantial losses to FURNACE, among other reasons, 

because they did not nominate a safe port within the trading limits in the moment they had 

agreed to do it.  

                                                 
12 Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311, [28], quoting Itex Itagrani Export SA v Care 

Shipping Corporation and others (The “Cebu”) (No 2) [1990] 2 Lloyd’s Rep. 316, 321. 
13 Cf. Moot Scenario, pp. 41-42, p. 41, Bill of Lading, 4th October 2016, at “Port of Discharge” box with Moot 

Scenario, pp. 20-23, p. 21, Email from Eric Yan to Gordon Grill, 1st September 2016, at Clause 16. 
14 Moot Scenario, pp. 41-42, p. 42, Bill of Lading, 4th October 2016. 
15  Moot Scenario, pp. 86-88, INFERNO’s Response to Notice of Arbitration, 26th November 2016, para. 6; 

Procedural Order No. 3, para. 2(2). 
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30. Imlam agreed with FURNACE in the TCP that the Vessel had to be loaded and discharged in any 

“safe berth or safe place that the Charterers or their agents may direct”.16  

31. The charterer has the obligation to direct the employment of the ship circumscribed by the 

trading limits and only within those ones. 17  “It will be a breach of the contract for the 

Charterers to direct the employment” to a port outside those limits.18 

32. Therefore, there is an obligation to nominate a safe port. This obligation was passed to INFERNO 

in the VCP, according to which “the Charterers warrant the safety of the port(s)/berth(s) 

nominated”.19 

33. But if there is an impasse (the charterers insisting that an order be followed and the owners 

insisting that it will not be) the result will be a wrongful repudiation by whichever party was in 

the wrong and liability incurred to the other party for the early termination of the charter.  

34. Clause 16 of the VCP fixture recap designates a list of possible discharge ports in China,20 also 

specified in the B/L.21 According to this Clause, INFERNO had the duty to declare the discharge 

port when the Vessel passed Singapore.22 Hence, it is clear that the possible ports of discharge 

agreed in the VCP were those specifically mentioned in China. Otherwise, they would not be 

included in the VCP because CLAIMANT could not discharge in an unsafe port. 

35. This obligation to nominate a safe port is a fundamental obligation.23 Whenever a charterer has 

the right to nominate a port, whether under a time or voyage charter, he is under an implied 

                                                 
16 Moot Scenario, pp. 1-19, p. 1, Clause 1(c), Charterparty betwen Imlam Consignorist GmbH and Furnace Trading 

Pte Ltd, 15th February 2016. 
17 T. Coghlin and others, Time Charters (Lloyd's Shipping Law Library, Informa, London 2014), p. 135.  
18 Ibid. 
19 Moot Scenario, pp. 24-33, p. 26, Email from Gordon Grill to Eric Yan, 1st September 2016, BIMCO Standard 

Coal and Ore Charterparty, “Coal-Orevoy” (Attachment). 
20 Moot Scenario, pp. 20-23, p. 21, Email from Eric Yan to Gordon Grill, 1st September 2016. 
21 Moot Scenario, pp. 41-42, p. 41, Bill of Lading, 4th October 2016; J Cooke and others, Voyage Charters (Lloyd's 

Shipping Law Library, 4th edn Informa, London 2014), p. 316, para. 2. 
22 Moot Scenario, pp. 20-23, p. 21, Email from Eric Yan to Gordon Grill, 1 September 2016. 
23 S.D. Girvin, Carriage of Goods by Sea (2nd edn OUP, Oxford 2011), p. 248.  
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obligation to nominate a safe port in order not to imperil the ship or even the lives of the 

member’s crew.24  

36. The classic definition of a “safe port” was provided by Sellers LJ in Eastern City and later on 

incorporated in the Charterparty Laytime Definitions (1980) as “a port which, during the 

relevant period of time, the ship can reach, enter, remain at and depart from without, in the 

absence of some abnormal occurrence, being exposed to danger which cannot be avoided by 

good navigation and seamanship”.25 

37. Therefore, a war or civil conflict, temporary dangers or weather conditions are capable of 

making a port unsafe. The criteria that applies is responsibility. It is also important to precise 

that safety is an evolving concept: A safe port today can become unsafe tomorrow. 

Consequently, safety is an objective question of fact and abnormal circumstances can exempt 

from responsibility. 

38. However, INFERNO did not nominate any port of discharge after passing Singapore, despite 

being asked several times in different days to do so.26 Finally, INFERNO nominated Busan.27 Not 

only was Busan a port of discharge which was not included in Clause 16 of the VCP, as 

FURNACE warned INFERNO,28 but it also was an unsafe port.29 Therefore, leaving aside for the 

sake of the argument that it was plainly not one of the ports specifically provided in the VCP, 

the exemption of responsibility would not apply here because respondents knew of what 

unquestionably is an “abnormal occurrence”. 

                                                 
24 S.D. Girvin, Carriage of Goods by Sea (2nd edn OUP, Oxford 2011), p. 248. 
25 Leeds Shipping and Co Ltd v Societé Française Bunge (The Eastern City) [1958] 2 Lloyd’s Rep. 153. 
26 Moot Scenario, pp. 50-57, See generally emails from 10th October 2016 to 16th October 2016. 
27 Moot Scenario, p. 57, Email from Eric Yan to Gordon Grill, 16th October 2016.  
28 Moot Scenario, pp. 57-58, p. 58, Email from Gordon Grill to Eric Yan, 16th October 2016. 
29 Moot Scenario, pp. 58-59, p. 58, Email from Gordon Grill to Eric Yan, 17th October 2016, (“…Busan is not a 

safe port due to zombies arriving from Seoul…”). Note that FURNACE implicitly recognises the existence of turmoil 

in a later email, when it claims that “Busan is safe now as Korean military have secured the area”, see Moot 

Scenario, p. 60, Email from Eric Yan to Gordon Grill, 17th October 2016. 
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39. Moreover, Imlam excluded only Busan to be the place of redelivery of the Vessel. Hence, it is 

clear that by putting the ship in Busan, INFERNO “imperil[ed] the owner’s ship or those lives in 

danger and thereby impose upon the shipowner the risk of financial loss”.30 

40. No doubt aware of the mistaken course of its choice, two weeks after passing Singapore, 

INFERNO finally nominated a discharge port within the agreed list, the Chinese port of Ningbo.31 

However, it was nominated too late, putting the Vessel and her crew and cargo on board at high 

risk of being damaged and lost,32 and causing losses for CLAIMANT as it had to pay detention 

costs for that period. 

41. In conclusion, INFERNO breached the VCP because it did not nominate a safe port within the 

trading limits when passing Singapore. Therefore, FURNACE suffered the losses of having the 

Vessel in open waters and without freight being paid.  

B. INFERNO failed to pay the freight  

42. Clause 19 of the VCP states that the freight should “be paid within five banking days after the 

completion of loading and signing/releasing” of the B/L,33 which for the avoidance of any 

doubt was marked “[f]reight payable as per charterparty”.  

43. INFERNO did not pay the freight after these 5 banking days after the signing/release of the B/L.34 

Therefore, there was an outright breach of the VCP. CLAIMANT urgently reminded INFERNO of 

the consequences of its default, this is, the right to terminate VCP “under the terms of the CP 

on basis non-payment freight”.35 

                                                 
30 Unitramp v Garnac Grain Co Inc (The Hermine) [1979] 1 Lloyd’s Rep. 212, 214. 
31 Moot Scenario, pp. 67-68, Email from Eric Yan to Gordon Grill, 21st October 2016. 
32 Moot Scenario, pp. 36-37, Email from Peter Girvin to Gordon Grill, 30th November 2016. 
33 Moot Scenario, pp. 20-23, p. 22, Email from Eric Yan to Gordon Grill, 1st September 2016.  
34 Moot Scenario, p. 51, Email from Gordon Grill to Eric Yan, 10th October 2016.  
35 Moot Scenario, p. 54, Email from Gordon Grill to Eric Yan, 14th October 2016. 
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44. INFERNO claimed that it was going to pay the freight after the discharge,36 because it was unable 

to make the payment as it needed the freight from IDONCARE. 37 And yet, there was a clear and 

unconditional conduct that expressed no intention of performing the obligations as agreed in 

the VCP.38 

C. FURNACE is entitled to terminate the voyage charterparty as a result of 

INFERNO’s breaches 

45. The relevant legal question here relates to the classification of the obligation to pay the freight 

as a condition (essential clause), as a warranty (non-essential clause) or as an “innominate 

term”. Depending on the qualification of the breach of the payment obligation, a default of the 

freight due will enable to terminate the contract or not. 

46. In The Astra, the English High Court settled the consequences of the failure of payment of 

freight by the charterer, which are also applicable to the sub-charterer. The Court specified that 

“the failure will entitle not only to terminate the contract withdrawing the vessel from the sub-

charterer but also to obtain a full compensation for the pecuniary losses suffered as a result of 

the breach”.39 By this, the Court qualified the obligation of payment as a contractual condition. 

As a breach of condition is repudiatory, there’s a repudiatory breach of the contract. Hence, the 

compensation is due for the loss of profit from the earliest termination of the contract. 

47. Under Clause 19 of the VCP, INFERNO is required to pay in advance and “[p]ayment: 100% 

FRT to be paid within five (5) banking days after completion of loading and signing/releasing 

B/Ls marked ‘freight payable as per charterparty’ and rcpt of owners’ FRT INV, but in any 

                                                 
36 Moot Scenario, pp. 67-68, p. 68, Email from Eric Yan to Gordon Grill, 21st October 2016. 
37 Moot Scenario, pp. 55-56, p. 56, Email from Eric Yan to Gordon Grill, 15th October 2016. 
38 Moot Scenario, pp. 63-64, p. 64, Email from Gordon Grill to Eric Yan, 19th October 2016.  
39 Kuwait Rocks Co v AMN Bulkcarriers Inc (The “Astra”) [2013] EWHC 865 (Comm). 
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case BBB”.40 The term agreed between the Parties was therefore of an essential nature. As such, 

CLAIMANT sent various notices to require the payment from FURNACE. 

48. Then again, freight is obviously an essential part of the VCP, and consequently INFERNO’s 

obligation to pay freight must be unquestionably held, in the classification stated above, as a 

condition. Therefore, non-payment of the freight as required by the contract will entitle “the 

innocent party to treat the contract as ‘repudiated’ and sue for damages for the loss of the rest 

of the contract”.41 Further, according to Lord Diplock in Photo Production v. Securitor, “the 

contracting parties have agreed … that any failure by one party to perform [that] … obligation 

… , irrespective of the gravity of the event that has in fact resulted from the breach, shall entitle 

the other party to elect to put an end to all … obligation[s] of both parties remaining 

unperformed”.42 

49. All things considered, CLAIMANT is entitled to terminate the VCP. The breach is plainly 

repudiatory because one of the most essential clauses of the contract has not been honoured 

(payment of freight). Despite this, CLAIMANT repeatedly warned charterers of the delay for ten 

days after the default, and only when they confirmed that INFERNO was not simply willing to 

pay until the discharge, FURNACE exercised its right to terminate the contract.43  

D. INFERNO is liable to FURNACE for detention and/or other damages under 

the VCP 

50. In the event of a breach of the contract, a claim for damages is the remedy to which an injured 

innocent party most commonly resorts.44 

                                                 
40 Moot Scenario, p. 22, Email from Eric Yan to Gordon Grill, 1st September 2016. 
41 T. Coghlin and others, Time Charters (Lloyd's Shipping Law Library, Informa, London 2014), pp. 13-20.  
42 Ibid., quoting Photo Production v Securitor [1980] 1 Lloyd’s Rep. 545, 553. 
43 Moot Scenario, p. 68, Email from Gordon Grill to Eric Yan, 22nd April 2016. 
44 T. Coghlin and others, Time Charters (Lloyd's Shipping Law Library, Informa, London 2014), p. 616. 
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51. The basic principle behind it is the “general intention of the law that, in giving damages for 

breach of contract, the party complaining should, as far as it can be done by money, be placed 

in the same position as if the contract had been performed”,45 that is to say, the “compensatory 

principle”.46  

52. The most common evaluation of the loss suffered by CLAIMANT as a result of a breach of charter 

is the assessment of his infringed contractual rights,47 “making due allowance for the amount 

he recovers or is deemed to recover by mitigating his loss”.48 

53. To this extent, two elements must be considered: (i) the situation had the contract not been 

broken; 49  and (ii) “what allowance to make for relevant mitigation of loss”.50  Therefore, 

parties’ rights, duties and liberties are considered “including those of the party in breach”.51 

54. All this considered, it seems reasonable to assume that FURNACE is entitled to claim for the 

damages suffered due to the breach of the VCP. These damages have to be calculated taking 

into account that the Vessel was immobilised in open waters for almost seven months (as of the 

date of this Memorandum, the 19th of April 2017, and the date of arrival to Singapore, the 10th 

of November 2016) and this means that CLAIMANT had – and still has – to pay the bunkers, the 

hire, and the crew.  

55. Therefore, INFERNO is liable to FURNACE for the failure of payment and the damages because 

they originated this situation by breaching the VPC as explained above. These can be 

                                                 
45 T. Coghlin and others, Time Charters (Lloyd's Shipping Law Library, Informa, London 2014), p. 616. 
46 See Golden Strait Corp. v Nippon Yusen Kaisha (The Golden Victory) [2007] 2 AC 353; see also Dalwood 

Marine v Nordana Line A/S (The Elbrus) [2012] 2 Lloyd’s Rep. 315. 
47 Kurt A. Becher v Roplak Enterprises (The World Navigator) [1991] 2 Lloyd’s Rep. 23. This may take the form 

of a loss of profits or the increase of losses; e.g. Medora shipping v. Navix Line (The Timawra) [1996] 2 Lloyd’s 

Rep. 166. 
48 J. Cooke and others, Voyage Charters (Lloyd's Shipping Law Library, 4th edn Informa, London 2014), p. 617.  
49 Golden Strait Corp v Nippon Yusen Kaisha (The Golden Victory) [2007] 2 AC 535 and Durham Tess Valley 

Airport Ltd v Bmibaby Ltd [2010] EWCA 485 (Civ). 
50 J. Cooke and others, Voyage Charters (Lloyd's Shipping Law Library, 4th edn Informa, London 2014), p. 618. 
51 Ibid., quoting The World Navigator [1991] 2 Lloyd's Rep. 23. 
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considered effective causes of the loss for the breach. 52  Hence, the loss is recoverable as 

damages because the breach of the contract caused them.53  

56. In the determination of the amount due by FURNACE for the failure of payment and the damages, 

CLAIMANT has taken into account its duty to mitigate.  

57. To that end, FURNACE has been paying daily (i) $10,000 for hire of the Vessel;54 (ii) $2,000 to 

pay crew and other expenses under the TCP;55 and (iii) $2,000 for bunkers.56 Further, INFERNO 

owes CLAIMANT damages in lieu of freight ($771,120.48).57  

58. Moreover, FURNACE is entitled to compound or simple interest on the amount owed to them, 

both debts and damages to be fully compensated. In fact, if they are entitled to receive damages 

they are also entitled to receive interest on the amount due. Interest can be awarded as simple 

or compound discretionary by the arbitral tribunal.  

59. It is reasonable to calculate interests in accordance with LIBOR USD rates, compounded, plus 

a reasonable premium of 2%.58 

60. The total amount due is laid out in the table below. We commit to provide further detail or 

clarification at the Tribunal’s direction. The assessment is done for 19th April 2017 (the 

memoranda submission deadline), 1st July 2017 (the date fixed for the hearing) and 15th 

February 2018 (the day the TCP ends).  

                                                 
52 Heskell v Continental Express (1950) 83 Ll. L. Rep. 438, 457 and Banque Keyser Ulmann S.A. v Skandia (UK) 

Insurance Co. [1990] QB 665, 813-814; cf. Bright Grahame Murray [1994] 1 WLR 1360, where the phrase 

“dominant or effective cause” was used to contrast recoverable loss from loss which arose merely because of an 

opportunity afforded by a breach of contract.  
53 J. Cooke and others, Voyage Charters (Lloyd's Shipping Law Library, 4th edn Informa, London 2014), p. 633.  
54 Moot Scenario, pp. 1-19, p. 5, Clause 10(a), Charterparty betwen Imlam Consignorist GmbH and Furnace 

Trading Pte Ltd, 15th February 2016. 
55 Moot Scenario, pp. 1-19, pp. 5-6, Clause 10(a), Charterparty betwen Imlam Consignorist GmbH and Furnace 

Trading Pte Ltd, 15th February 2016. (The amount is calculated on a daily pro rata basis from a US$ 60.000,00 

monthly rate.) 
56 Moot Scenario, pp. 51-52, p. 52, Email from Gordon Grill to Eric Yan, 12th October 2016. 
57 Moot Scenario, p. 49, Invoice from Furnace Trading Pte Ltd, 4th October 2016.  
58  The Wall Street Journal, “London Interbank Offered Rates — Market Data Center”, 

<http://online.wsj.com/mdc/public/page/2_3020-libor.html> accessed 19th April 2016. 
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Damages suffered by FURNACE 

Heads of damages 19th April 2017 1st July 2017 15th Feb. 2018 

 

Lost profits 

Freight unpaid $ 771.120,48  $ 771.120,48  $ 771.120,48  

Interests for 

freight 

$ 15.310,24  $ 21.210,75  $ 40.009,40  

 

Detention 

Detention costs $ 2.674.000,00  $ 3.696.000,00  $ 6.902.000,00  

Interests for 

detention costs 

$ 26.181,58  $ 50.217,47  $ 176.816,88  

 
TOTAL $ 3.486.612,30 $ 4.538.548,71 $ 7.889.946,75 

Source: Moot Scenario. 

   

IV. THE TRIBUNAL SHOULD GRANT FURNACE LIBERTY TO SELL THE 

CARGO 

61. The Tribunal should grant FURNACE’s application to sell the cargo on board the Vessel, as it 

has a discretionary power to do so (A), it would avoid injury to FURNACE for the delay in 

obtaining an award (B), and the cargo is validly subject to a lien, while the costs of preserving 

the cargo are rapidly exceeding its value, and the lien itself is at risk of losing its value (C). 
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A. The Tribunal has the power to grant the remedy requested 

62. As a reminder, since the seat of arbitration is Singapore,59 Singaporean law also applies to the 

arbitration (and to the powers of the Tribunal).60 For the reasons below, the Tribunal has the 

power necessary to grant the remedy FURNACE is requesting. 

63. At the outset, it should be noted that both INFERNO and IDONCARE are parties in these 

proceedings, and that both have expressly accepted to be bound by the decisions of this 

Tribunal. In particular, IDONCARE, as holder of the B/L and thus owner of the cargo, must follow 

any orders this Tribunal issues to ensure the proper execution of a potential sale. It matters not 

that IDONCARE has refused to participate in the hearing or to make submissions. 

64. S. 12(1) of the IAA specifies the powers of an arbitral tribunal to make orders or give directions 

to any part for “(d) ... the preservation, interim custody or sale of any property which is or forms 

part of the subject-matter of the dispute … (g) securing the amount in dispute; (h) ensuring that 

any award which may be made in the arbitral proceedings is not rendered ineffectual by the 

dissipation of assets by a party; and (i) an interim injunction or any other interim measure”.61 

Thus, the sale of the cargo falls clearly within the broad terms of the IAA. 

65. Furthermore, S. 12(5) IAA also provides that an “arbitral tribunal, in deciding the dispute that 

is the subject of the arbitral proceedings … may award any remedy or relief that could have 

been ordered by the High Court if the dispute had been the subject of civil proceedings in that 

Court”. Under Singaporean procedural rules, the High Court would have been entitled to order 

the sale of the cargo under its Rules of Court.62 In fact, a similar remedy was granted in Emilia 

                                                 
59 Rule 22.1 SCMA 
60 See PT Garuda Indonesia v Birgen Air [2002] 1 SLR (R) 401 (holding that the law of the seat of arbitration is 

the law governing the arbitration). 
61 S. 12(1)(d) IAA.  
62 Rules of Court, Order 29, Rule 4. 
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Shipping Inc v State Enterprise for Pulp and Paper Industries.63 Therefore, the Tribunal is also 

entitled to grant the relief requested under S. 12(5) IAA. 

66. Finally, there have been occasions where arbitrators in Singapore have granted remedies like 

the one FURNACE is seeking.64 

67. In conclusion, the Tribunal is empowered under the IAA to grant FURNACE liberty to sell the 

cargo, on the terms the Tribunal deems fit. That power is fully discretionary,65 and for the 

reasons advanced infra, its exercise in this case is just and necessary. 

B. FURNACE should be granted liberty to sell the cargo to avoid injury for 

the delay of a potential award 

68. As argued above, the Tribunal can grant FURNACE’s petition for liberty to sell the cargo. In our 

submission, it should do so to avoid injury to FURNACE for the delay of a potential award. 

69. When granting interim orders and injunctions – such as the one that has been requested to this 

Tribunal – Singaporean arbitration tribunals apply the so-called “American Cyanamid 

principles” followed by courts and tribunals throughout the common-law world.66 Thus, the 

Tribunal must look first at whether there is “a serious question to be tried”, and second at 

whether the balance of conveniences tips for CLAIMANT or the defendant.67 

                                                 
63 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411. 
64 R. Bose and I. Meredith, “Emergency Arbitration Procedures: A Comparative Analysis” (2012) Int.A.L.R. 5, 

pp. 186-194, p. 189. (Although those cases involve emergency arbitrators and not “ordinary” ones, the IAA makes 

no distinction as to the powers of either type of arbitrators.) 
65 See SCMA Rule 25.1 (“The Tribunal shall have the widest discretion allowed by the [IAA] ... to ensure the just, 

expeditious, economical and final determination of the dispute”). 
66 Wei Lee and Yeo SC in Moser and Choong (eds), Asian Arbitration Handbook (OUP, Oxford 2011), p. 685; 

Lau in Weigand (ed), Practitioner's Handbook on International Commercial Arbitration (2nd edn OUP, Oxford 

2009), p. 722 (quoting American Cyanamid v Ethicon [1975] 2 WLR 316 and Generale v City Holdings (Pte) Ltd 

[1990] SLR 1151). 
67 As per Lord Diplock in American Cyanamid v Ethicon [1975] 2 WLR 316. 
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(i) CLAIMANT has presented a serious question to be tried 

70. From paragraphs 28-60 above, it easily follows that INFERNO has breached the VCP. It failed 

to nominate a port of discharge at the time it had promised to do, and it has plainly refused to 

pay freight. Consequently, there can be no doubt that CLAIMANT has presented “a serious 

question to be tried” to the Tribunal, that cannot be characterised as “frivolous or vexatious”. 

(ii) The balance of conveniences favours CLAIMANT 

71. The injury to CLAIMANT if the petition is not granted vastly outweighs any damage that the 

respondents may bear should they ultimately prevail in the award. As to those damages, it 

should be noted that INFERNO is not the owner of the cargo; and that IDONCARE – the owner of 

the cargo as holder of the B/L68 – has plainly stated that it “has no interest in and takes no 

position” regarding the petition.69 

72. On the other hand, FURNACE’s situation gets worse day by day. First, the damages increase and 

increase as time passes by without a solution to the dispute (a). Second, as the damages increase, 

the probability of them being satisfied by INFERNO decreases as a result of potential insolvency 

(b). On either ground, the balance of convenience tips for CLAIMANT, and the petition must be 

granted. Each issue will be analysed in turn. 

                                                 
68 Procedural Order No. 3, para. 2(1). See S.D. Girvin, Carriage of Goods by Sea (2nd edn OUP, Oxford 2011), 

pp. 88-91; see further Bills of Lading Act (Chapter 384), S. 2. 
69 Moot Scenario, p. 93, Response to Claimant’s Urgent Application for Consolidation and Liberty to Sell the 

Cargo on Board the M.V. “Tardy Tessa” Pendente Lite, para. 2.  
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a. FURNACE’s petition must be granted to stop further damages 

73. To a large extent, the damages FURNACE will be entitled to are composed of the detention costs, 

at a rate of $14.000 per day. 70  As of the date of this memorandum, that amounts to 

$2.674.000,00. On the hearing day, the amount will be $3.696.000,00. 

74. It seems likely that these proceedings will be long. After all, by the time this interlocutory 

petition is disposed of, seven months will have passed from the time the notices of arbitration 

were filed. The parties have not yet briefed the Tribunal on the merits, let alone started the 

evidentiary disclosure process. The drifting charges by the time the award is issued will be in 

the millions. (For a conservative estimation of a two-year arbitration, the drifting charges would 

be $7.300.000.) 

75. This reflects an underlying economic reality. The Vessel could be fulfilling its intended use 

transporting goods around the globe. Instead, so long this proceeding is not resolved and the 

petition is not granted, the Vessel must remain uselessly adrift. 

76. Then, the damages to the respondents – whichever they are – would be fixed and limited, 

whereas the damages to CLAIMANT are unlimited and ever-increasing. The balance of the 

conveniences thus clearly tips in favour of granting the petition, because it caps the damages 

amount, and allows the productive use of the Vessel. 

77. Finally, let us not forget that the crew of the Vessel remains stranded with her.71 Both the crew 

and the Vessel have undergone considerably bad weather, and they suffer shortages of supplies 

and medicine.72 The granting of the petition would allow the Vessel to sail again and, in so 

doing, avoid further unnecessary human suffering. 

                                                 
70 See paras 57-60. 
71 Moot Scenario, pp. 36-37, Email from Peter Girvin to Gordon Grill, 30th November 2017, Procedural Order No. 

3, para. 5. 
72 Moot Scenario, pp. 36-37, Email from Peter Girvin to Gordon Grill, 30th November 2017. 
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78. In sum, because the only way to contain the total amount of damages within reasonable limits 

is to sell the cargo on board, the balance of convenience favours the petition, which therefore 

should be granted. 

b. The cargo must be sold to protect FURNACE from INFERNO’s 

potential insolvency 

79. On its 21st October 2016 email, INFERNO stated: “As for freight, we are unable to make payment 

now.”73 Their excuse was that IDONCARE had not paid them yet. But they knew about the 

upcoming payment since the 4th of October74 (and could have predicted it since the 20th of 

September – when the VCP was agreed75). They could have, and should have, paid through 

other means. 

80. Ultimately, the unanswered question is why did INFERNO not have resources to meet its 

obligations. And the most plausible alternative is that they are nearing insolvency (or plainly 

insolvent).  

81. That potential insolvency is all the more worrying in view of the snowballing damages that 

INFERNO is facing, as explained above. If INFERNO could not meet a payment of $771,120.48, 

how will it face an award with damages in the millions? 

82. Thar proves that a remedy of damages will in all likelihood not be capable of wiping out the 

injury suffered by FURNACE, for the simple reason that any damage award is unlikely to be paid 

in full. 

83. If, on the contrary, the petition is granted, the proceeds of the sale would serve as security for 

potential default. At the same time, the Vessel would be able to resume its voyages, reducing 

the damages arising because of the detention costs. 

                                                 
73 Moot Scenario, pp. 67-68, Email from Eric Yan to Gordon Grill, 21st October 2016. 
74 Moot Scenario, p. 49, Invoice from Furnace Trading Pte Ltd, 4th October 2016. 
75 Moot Scenario, p. 20, Email from Eric Yan to Gordon Grill, 1st September 2016. 



 

Memorandum for CLAIMANT 

 
 

 

19 

 

84. Again, but now on different grounds, because INFERNO is unlikely to be able to pay the damages 

resulting from the duration of the proceedings, the balance of convenience favours the petition, 

which therefore should be granted 

C. The cargo must be sold because it is subject to a lien and the costs of 

preserving it are rapidly exceeding the cargo’s value, while the lien itself 

remains at a high risk of being lost 

85. When INFERNO failed to pay the freight it had agreed to pay, FURNACE validly exercised its 

right to have the cargo subject to a lien (i). Because the costs of preserving the liened cargo are 

rapidly exceeding the highest possible value of the coal, the Tribunal should grant FURNACE’s 

petition for liberty to sell the cargo (ii). Furthermore, because the cargo is at a high risk of being 

lost or damaged, it must be sold so that the value of the lien to which is subject is not equally 

lost (iii). 

(i) A valid lien exists over the cargo 

86. The VCP – which is applicable as explained above in paras 22-25 – provides in Clause 19 as 

follows: “Lien (a) The Owners shall have a lien on the cargo for freight, deadfreight, 

demurrage and general average contribution due to them under this Charterparty.”76 For the 

avoidance of any doubt, Clause 3 of the Fixture Recap lists FURNACE as Owners.77 

87. Therefore, under the plain words of the VCP, FURNACE has a lien on the cargo. As such, it has 

“a right ... to retain that which is in his possession belonging to another, till certain demands 

of him the person in possession are satisfied”.78 

                                                 
76 Moot Scenario, pp. 24-33, p. 31, Email from Gordon Grill to Eric Yan, 1st September 2016, BIMCO Standard 

Coal and Ore Charterparty, “Coal-Orevoy” (Attachment). 
77 Moot Scenario, pp. 20-23, p. 20, Email from Eric Yan to Gordon Grill, 1 September 2016.  
78 Hammonds v Barclay (1802) 2 East 227, 235. 
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88. In order to exercise a lien, FURNACE has to (i) retain possession of the cargo; (ii) be owed for 

“freight, deadfreight, demurrage and general average contributions” and (iii) duly notify the 

exercise of the lien.79 For the reasons below, all requirements have been met. 

89. First, although it is true that FURNACE does not have the physical possession of the cargo, it 

must be regarded as having constructive possession as disponent owner for the purposes of the 

lien, as it is entitled to make directions to the Owner regarding the cargo.80 This must be the 

correct understanding of the clause, as it is the only one that gives it effect instead of making it 

redundant.81 Should FURNACE be regarded as not in possession of the cargo, then that would 

effectively erase the clause as it could never conceivably be in possession. 

90. Second, as it clearly follows from paragraphs 50 et seq. above, INFERNO is liable to pay damages 

in lieu of freight. 

91. Third, the notice was provided by FURNACE to INFERNO.82 The notice was properly exercised 

because it was sent from the lienor, FURNACE, to INFERNO, so that it notified IDONCARE, the 

lienee, as it had a duty to do under the VCP.83 Further, it is not necessary to state the amount 

for which it is exercised.84 

92. Finally, any submission made by INFERNO claiming that no lien exists are inadmissible, as the 

charterer has a duty to ensure that the lien is in fact created as regards the cargo-owner.85 Thus, 

“[i]t follows that the charterer cannot complain if the owner purports to exercise a lien on the 

                                                 
79 See generally S.D. Girvin, Carriage of Goods by Sea (2nd edn OUP, Oxford 2011), pp. 453-466. 
80 Moot Scenario, pp. 1-19, p. 3, Clause 8(a), Charterparty between Imlam Consignorist GmbH and Furnace 

Trading Pte Ltd, 15th February 2016. 
81 See generally H. Beale (ed), Chitty on Contracts (31st edn Sweet & Maxwell, London 2012), para. 12-081, 

quoting Solly v Forbes (1820) 2 B & B 38, 48; Lancashire CC v Municipal Mutual Insurance Ltd [1996] 3 All ER 

545, 553, 557; Bank of Credit and Commerce International SA v Ali [2002] 1 AC 251, 269; Pioneer Freight 

Futures Co Ltd v TMT Asia Ltd (No 2) [2011] EWHC 1888 (Comm). 
82 Moot Scenario, pp. 65-66, Email from Gordon Grill to Eric Yan, 20th October 2016. 
83J. Cooke and others, Voyage Charters (Lloyd's Shipping Law Library, 4th edn Informa, London 2014), para. 

17.14, the “shall have” expression means that the charterer has a duty to ensure that the lien is in fact created as 

regards the cargo-owner, see Fidelitas Shipping Co Ltd v V/O Exportchleb [1963] 2 Lloyd’s Rep. 113. 
84 Id., p. 468, quoting Albermale Supply Co Ltd v Hind & Co [1928] 1 KB 307, 318. 
85 J. Cooke and others, Voyage Charters (Lloyd's Shipping Law Library, 4th edn Informa, London 2014), p. 468. 
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cargo when, as against the cargo owner, he has no right to do so, since the charterer has failed 

to create a lien”.86 This point is made on the general contract law principle that a party cannot 

rely on its own breach.87 

93. For all of the above, it follows that there is a validly exercised lien over the cargo. 

(ii) The costs of preserving the cargo subject to the lien are rapidly exceeding 

the value of the cargo 

94. Without any express statutory or contractual right to sell the assets subject to a lien, a lienor has 

no general power to sell the assets. However, in some cases, the lienor can obtain an order of 

sale from a court.88 In Larner v Fawcett, the English Court of Appeal confirmed an order made 

in these circumstances, where the costs of looking after the liened asset were rapidly exceeding 

the value of that asset.89 This was also one of the grounds on which the Singapore High Court 

decided to order the sale of cargo subject to a lien.90 

95. This case is substantially similar, as in this case the costs of looking after the cargo – the 

detention costs accruing every day at a rate of $14.000,00 – are rapidly exceeding the value of 

the cargo. In particular, the cargo’s value is estimated in a range from $2,527,561.56 to 

                                                 
86 Id., see also The Aegnoussiotis [1977] 1 Lloyd’s Rep. 268; Lond. Arb. 7/93 (LMLM 353). 
87 See Cheall v A.P.E.X. [1983] 2 AC 180, 188 and BDW Trading Ltd v JM Rowe (Investments) Ltd [2011] EWCA 

548 (Civ) [29]-[30], quoting H. Beale (ed), Chitty on Contracts (31st edn Sweet & Maxwell, London 2012), para. 

12.082. 
88 H. Beale and others, The Law of Security and Titled-Based Financing (2nd edn OUP, 2012), p. 565. 
89 Larner v Fawcett [1950] 2 All ER 727. The Court made the order pursuant to what is now Civil Procedure Rules, 

Pt 25.1(c)(v) (“The court may grant the following interim remedies … (c) an order … (v) for the sale of relevant 

property which is of a perishable nature or which for any other good reason it is desirable to sell quickly”). The 

Singaporean equivalent is Rules of Court, Order 29, Rule 4 (“The Court may … make an order for the sale … of 

any movable property which is the subject-matter of the cause … which for any other good reason it is desirable 

to sell forthwith”), see Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411. 
90 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411. In Cingler, Ang 

Saw Ean J explains that the Court considered, among other reasons, when ordering the sale of the cargo that “the 

plaintiff shipowner had incurred heavy storage and other charges in storing and protecting the cargo”, [53]. 



 

Memorandum for CLAIMANT 

 
 

 

22 

 

$3,180,241.97. 91  As of the day of the hearing, 1 July 2017, the total detention costs 

($3.696.000,00) will have exceeded even the best-case scenario value of the cargo. 

96. Furthermore, the Court in Larner expressed that it would consider whether the owner of the 

assets wanted to have them back in specie.92 

97. Here, the owner of the assets is IDONCARE, and it has plainly stated that it “has no interest and 

takes no position” vis-à-vis FURNACE’s application to sell the cargo.93 The only reasonable 

manner to interpret this position is to understand that IDONCARE does not care about the cargo. 

Certainly, it has stayed inactive while having an important coal cargo drifting for months. If it 

cared for the coal, it would have done something, anything, about it. In these circumstances, 

the Tribunal should not give the cargo more importance than its owners do – and therefore 

should not be cautious in deciding to grant the petition.  

98. Therefore, since the costs of preserving the cargo are rapidly exceeding its value, and since the 

owner of the cargo has expressed no interest in having it back in specie, the Tribunal should 

grant FURNACE’s petition for liberty to sell the cargo. 

(iii) The cargo must be sold to preserve the value of the lien since the cargo 

is at high risk of being damaged or lost 

99. As explained before, under S. 12(1)(d) IAA, “an arbitral tribunal shall have powers to make 

orders or give directions to any party for … the preservation … of any property which is or 

forms part of the subject matter of the dispute”. 

                                                 
91 Moot Scenario, pp. 97-102, p. 101, Parties’s Joint Expert Report, 3th December 2016. 
92 Dangar, Grant & Co v Gospel Oak Iron Co (1890) 6 TLR 260 cited with approval in Larner v Fawcett [1950] 

2 All ER 727. 
93 Moot Scenario, p. 93, Response to Claimant’s Urgent Application for Consolidation and Liberty to Sell the 

Cargo on Board the M.V. “Tardy Tessa” Pendente Lite, para. 2. 
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100. FURNACE’s lien on the cargo constitutes an asset for the purposes of S. 12(1)(d) IAA.94 Thus, 

the Tribunal is entitled to make an order to preserve the value of the lien (and not the lien as 

such),95 where such value could be at risk.96 

101. Here, the Master of the Vessel has stated that “[t]he vessel and her cargo are at high risk of 

being damaged or lost”.97 If this risk is materialised, then the lien over the cargo would simply 

lose its value. But there is one straightforward way to avoid this risk – selling the cargo and 

letting the Vessel sail again. 

102. Perhaps in normal circumstances a “high risk” could be insufficient to grant such a petition. 

However, here, the owner of the cargo has expressed no specific interest in the cargo itself, and 

therefore the burden to be satisfied by the applicant should be consequentially lower.  

103. In conclusion, because the cargo is at high risk of being damaged or lost, it must be sold so that 

the value of the lien to which it is subject is not equally lost. 

 

  

 

  

                                                 
94 See Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311, [42]-[46]. (Although this case was 

decided on the basis of S. 12A IAA and the relevant wording is thus somewhat different, the underlying principles 

are equally applicable in this case. In any event, if S. 12(1)(d) were narrower that S. 12A(4), the gap could be 

“filled” by S. 12(5).) 
95 Id., quoting Cetelem SA v Roust Holdings Ltd [2005] 1 WLR 3555. 
96 See generally Five Ocean Corporation v Cingler Ship Pte Ltd [2015] SGHC 311, [47]-[55], and the case-law 

quoted passim. 
97 Moot Scenario, pp. 36-37, p. 37, Email from Peter Girvin to Gordon Grill, 30th November 2016. 
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PRAYER FOR RELIEF 

104. For the reasons above, CLAIMANT respectfully requests the following relief: 

(A) A declaration that INFERNO breached the VCP by (i) failing to validly nominate a port 

of discharge; and (ii) failing to pay the freight due; 

(B) A declaration that CLAIMANT properly terminated the VCP; 

(C) A declaration and an award of damages to be paid by INFERNO for the amounts to be 

assessed by the Tribunal; 

(D) A declaration that CLAIMANT has properly exercised a lien over the cargo on board the 

Vessel; 

(E) An order granting CLAIMANT liberty to sell the cargo on board the Vessel on the 

conditions laid out in the Urgent Application for Consolidation and Liberty to Sell the 

Cargo on Board the M.V. “Tarrdy Tessa” Pendente Lite, 1st December 2016; 

(F) All other reliefs and remedies sought in CLAIMANT’s Notices of Arbitration against 

INFERNO and IDONCARE, 25th November 2016; and 

(G) Any other relief the Tribunal deems fit and proper.  

 

Dated this 19th day of April 2017 

 

[Signatures] 

SOLICITORS FOR CLAIMANT 

FURNACE TRADING PTE LTD 

 


