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STATEMENT OF FACTS 

I. On 15thFebruary, 2016, ImlamConsignorist GmbH entered into a time charter party with 

Furnace Trading Pte Ltd to hire the vessel MV Tardy Tessa for a period of 2 years. On 

1stSeptember, 2016 Furnace Trading Pte Ltd. decided to sub charter the vessel to Inferno 

Resources SdnBhd as a voyage charter party. 

II. Inferno Resources SdnBhdentered into a contract to transport Australian Steam Coal for 

Idoncare Berjaya Utama Pty Ltd. from Newcastle, New South Wales (loading port) to any 

SPSB in China i.e. the discharge port. 

III. On 1st October, Captain Tan Xiao Ming, Master of the VESSEL MV Tardy Tessa, signed the 

Notice of Readiness. The loading was completed by 08:00 HRS on the 4thOctober, 2016 and 

after the final clearances from the Port Authorities the “VESSEL” sailed at 16:45 HRS on the 

4th of October, 2016. 

IV. The Vessel arrived in Singapore for bunkering on the 10thOctober, 2016. On the same day the 

Owners sent an email stating that they haven’t received the freight from the charterers which 

was to be paid within 5 banking days after the completion of loading and signing of B/L and 

that they haven’t nominated a legitimate discharge port. On 14th October the Owners via email 

put the Owners on Notice as to owners right to terminate Charter party on basis of non-payment 

of freight.  

V. The charterers requested the owners to proceed to Busan, South Korea due to congestion at 

Chinese ports. The owner’s declined to proceed with the request. On 20thOctober, 2016 the 

Owner’s gave Notice of Lien as well as a Notice of Lien on Sub- Freight, due to the Charterers 

failure to nominate a discharge port or remit freight.On 22nd of October, 2016 the Owner’s sent a 

NOTICE OF TERMINATION citing breach on part of the Charterers. 
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ARGUMENTS ADVANCED 

I.  THAT THE RESPONDENT BREACHED THE CONTRACT 

1.The RESPONDENT has severely breached the contract by not nominating the port of discharge. 

In accordance with the head voyage charter party signed on the September 1, 2016 the discharge 

port had to be nominated by the Charterers1, which they failed to do. Furthermore, the 

RESPONDENTS have failed to pay any of the freight as was mentioned in the Charter Party.2 

[A] NON-NOMINATION OF A LEGITIMATE DISCHARGE PORT IS A BREACH OF THE VOYAGE 

CHARTERPARTY. 

2. RESPONDENTS were under the obligation as per the Head Voyage Charter-party to nominate 

the legitimate port of discharge after the vessel passed Singapore for bunkering. The charterer is 

thus impliedly both entitled and obliged to designate a legitimate port of discharge.3 

3. The bill of lading naming a discharging destination amounts to the required nomination,but bills 

of lading for bulk cargoes are also commonly issued with the discharging port still to be 

determine4 Absent special features or circumstances, the right and the obligation to nominate the 

discharge port and berth remain vested in the charterer alone; no such right or obligation vests in 

the lawful holder of the bill of lading.5 

4. In many cases the practice has been to nominate the discharge port “on signing bills of lading”. 

Atkinson J. held in A/S Tank v. Agence Maritime L. Strauss6 that the Charterers must nominate the 

port of discharge when the bill of lading is being signed. In the present case, the charterers did not 
                                                
1 Moot Problem, Page 22, Clause 16. 
2 Moot Problem, Page 22, Clause 19. 
3Anglo-Danubian Transport Co. v. Ministry of Food, 83 Ll.L.Rep. 137, (1949). 
4 Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge 
5Aegean Sea Traders Corp. v. RepsolPetroleo, 2 Lloyd’s Rep. 39, (1998).  
6A/S Tank v. Agence Maritime, 64 Ll.L Rep.19, (1939). 
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nominate the discharge port even on reaching Singapore; leave alone on the bill of lading.7 

(i) Reasonable duty of the charterer to nominate the discharge port 

5. It is a reasonable duty of the charterer to nominate the discharge port before reaching 

Singapore.8 The reasonable method would be to choose a discharge port and convey the same to 

the agent of the port. However, the charterers did not choose any port and waited till the very end 

to nominate one.  

(ii) The nomination of discharging port must be made within a reasonable time 

6. The nomination of a loading or discharging port must be made within a reasonable time9 and 

that it should be made early enough to ensure that the vessel suffers no delay resulting from the 

absence of nomination.10 In The Rio Sun,11 it was held that a c.i.f. buyer who had the right to name 

the discharging port owed such a duty to his seller who had chartered the vessel. There is no 

decision precisely on the point in the context of a charter-party, although it has been held that the 

nomination of a loading port or range must be made at a time which will not prevent the vessel 

from meeting a cancelling date.12 

7. In the absence of some special provision, a valid nomination once made completes the 

definition of the parties’ contractual obligation and is accordingly irrevocable.13 The irrevocable 

nature of the charterer’s nomination is described as involving the exercise of a right of “election” 
                                                
7 Moot Problem. 
8 Moot Problem, Pg 80. 
9Thode v. Gimeno( TheSteendiek), 2 Lloyd’s Rep. 138, (1961).  
10AktieselskabetOlivebank v. DanskeSvovlsyreFabrik (The Springbank), 2 K.B. 162, (1919).  
11Gatoil International v. Tradax Petroleum (The Rio Sun), 1 Lloyd’s Rep. 350, (1985).  
12Shipping Corporation of India v. NavieraLetasa, 1 Lloyd’s Rep. 132, (1976).  
13Anglo-Danubian Transport Co. v. Ministry of Food, 83 Ll. L. Rep. 137, (1949); Reardon Smith Line Ltd. v. Ministry 
of Agriculture, Fisheries and Food, 1 Lloyds Rep 12, (1963); Venezelosv. Soc. Commerciale de Cereales (The 
Prometheus), 1 Lloyd’s Rep. 350, 353-355 (1974). 



 
 

TEAM 15                                                                                                                  MEMORANDUM FOR CLAIMANT 
 

 5 

and the charterers cannot waive off this right of election. In the present case, the charterers did not 

‘elect’ the legitimate discharge port, which as a result caused severe damage to the cargo, as well 

as the crew. Despite giving a further time limit of a day, as per the rule mentioned in Procter 

Garrett v Oakwin14 the charterers failed to nominate the discharge port, thus breaching the 

contract.  

8. Where the charterer and owner have agreed on all the ports from which the charterer is to make 

his choice, the charterer is nevertheless obliged to nominate a port, which makes it possible for the 

vessel to complete its voyage.15 This contention thus supports the claims of the CLAIMANT.  

9. The CLAIMANT cannot assent to the respondent request to deviate to Busan not only due due 

to the prevailing condition but since it is not permitted under any of the CPs.  The doctrine of 

deviation proceeds on the theory that a deviation creates a different voyage not intended by the 

contract of carriage.16 Furthermore, Busan was an unsafe port and if the shipowner is aware that 

the port is inherently unsafe then he has the right to refuse the charterer’s nomination in order to 

minimize the risks arising from an unsafe port (such as cargoes’ damage or loss, personal injury, 

pollution).17 

[B] NON-PAYMENT OF FREIGHT WITHIN THE GIVEN TIME IS A BREACH OF THE CHARTER PARTY.  

10. The RESPONDENT has fundamentally breached the charter party entered into by the Owner 

and the Charterer on 1st September 2016. As per Clause 19 of the Voyage Charter-party, 100% 

                                                
14Procter Garrett Marston Limited v. Oakwin Steamship Company Limited, 23 Lloyd’s Law Rep 222, 224 (1925).  
15Reardon Smith Line v. Ministry of Agriculture, Fisheries and Food, 1 Q.B 2 110, (1962). 
16 Roman T. Keenan, ‘Charter Parties and Bills of Lading’, Marquette Law Review Volume 42, 1959. 
17 Journal of Shipping and Ocean Engineering 4 (2014) 307-321, A Review of Shipowner’s& Charterer’s Obligations 
in Various Types of Charter, EviPlomaritou, Department of Maritime Studies, Frederick University, Limassol 3080, 
Cyprus. 
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freight has to be paid within 5 working days after the completion of loading and signing the bill of 

lading. The RESPONDENTS have breached the contract and remain complacent even after 

numerous reminders by the owners of the same.  

11. The fundamental principle in order to earn freight, the ship-owner must, unless otherwise 

agreed, carry the cargo to the destination provided for in the charter-party and be ready to deliver it 

there.18 The owners had asked for the full payment of the freight (Shanghai price:  USD 9.18 

PMT) which is notably the lowest price demanded.  

12. The charterer, by a breach of the charter-party, has prevented the owner from earning full 

freight, or any freight by failing to make a valid nomination of a discharging port19 thus the 

CLAIMANT has the right to entire freight since he has already acted upon such a promise.20 

(i) Payment on time is a Fundamental Condition  

13. Time of payment is an essential characteristic of advance freight. Time of payment usually 

expressed in such words like “on signing bills of lading” or “within a certain number of days of 

master signing bills of lading”.21 The Owner had clearly stipulated the time limit of 5 banking 

days, which was evidently breached. “There are the cases which hold that, where the 

shipownerhas not merely broken his contract, but has so broken it that the condition precedent is 

not performed, the charterer is discharged. Why? Not merely because the contract is broken.Non-

Payment of freight within the stipulated time is a fundamental condition of the contract the breach 

                                                
18Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge.  
19 Moot Problem. 
20AktOlivebank v. Dansk SvovlsyreFabrik( TheSpringbank), 2 K.B. 162, 1991. 
21Mashiter v. Buller, 1 Camp, 84, 1807. 
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will be treated as repudiatory.22Where mutual covenants go to the whole of the consideration on 

both sides they are mutual conditions, the one precedent to the other.23 There is a consensus ad 

idem of both parties as expressed in the words, which they have used in their contract construed in 

the light of the surrounding circumstances hence binding them to the condition precedent.  

14. A condition, or a condition precedent was a condition performance of which had to be averred 

by the plaintiff in the declaration in order to establish his claim against the defendant. It was 

decided in the great plantation case of Boone v. Eyre24however, that it was only necessary to aver 

as a condition precedent a condition, which went to the whole consideration of both sides. The rule 

is best stated by Lord Ellenborough in Davidson v, Gwynne25- ‘The principle laid down has been 

recognized in all the subsequent cases that unless the non-performance alleged in breach of the 

contract goes to the whole root and consideration of it the covenant broken is not to be considered 

as a condition precedent but as a distinct covenant for breach of which the party injured may be 

compensated in damages’.  

(ii) Promissory Estoppel is applicable to the Charterers 

15. Where there’s a dispute between the parties regarding the terms of an offer and a party has so 

conducted himself that a reasonable person would believe that he was assenting to the terms as 

proposed by the other party, the person who has so conducted himself, whatever his real intention 

may have been, is bound by the contract as if he’d meant to agree to the other party’s 

terms.26  RESPONDENTS had promised the payment within 5 banking days and led on to believe 

                                                
22Boone v. Eyre, ‘Henry Blackstone’, page 273. 
23Freeman v. Taylor, 8 Bingham Page, 124, 1831. 
24Boone v. Eyre, ‘Henry Blackstone’, page 273. 
25Boone v. Eyre, ‘Henry Blackstone’, page 273. 
26Central London Property trust Ltd v. High Tree House Ltd., 1 KB 130, 1974; Total Metal Manufacturing Ltd v. 
Tungsten Electric Co Ltd.,1 WLR 761, 1955. 
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the CLAIMANTS of the same, which later they did not comply with.  

II. THAT CLAIMANT HAS THE RIGHT OF LIEN OVER THE CARGO 

[A] SHIP-OWNER ACTS AS A TRUSTEE TO EXERCISE LIEN 

16. The Owners of the vessel are eligible to exercise lien on all the cargo, sub-hires, sub-freight 

(including demurrage), belonging to the CLAIMANT for any amount due. This right is by virtue 

of Clause 2327 of the Time Charter between the Owners and the CLAIMANT, which extends the 

scope of the charter-party to all further charter parties concluded between the charters, sub 

charterers and shippers. Further, as an attachment of the Head Voyage Charterparty Clause 19(a) 

of the COAL-OREVOY also provides for the owner to exercise lien on cargo for freight and 

demurrage.  

(i) Time charterer has the lawful power to direct the ship-owner to exercise right of lien 

17. Although it might be said that the shipowner is not a party to the head voyage charter, and 

although the shipper may well be the sub-sub-charterer, the time charterer will usually have the 

lawful authority of the shipowner.28 It is also the time charterer who has the lawful power to direct 

the ship-owner to exercise carriers’ rights under the bill of lading, in particular a lien, as his 

‘trustee’. In practice, it may also be said that the shipper has the remedy in his own hands, for he is 

the person who usually prepares the bill of lading and presents it for signature.29 

18. So as to clear any doubt as to the meaning of ‘all cargo’ as mentioned in Clause 23,30 

                                                
27 Moot Problem, Clause 23. 
28Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge., Para 18.62. 
29Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge., Page 511. 
30 Moot Problem, Clause 23. 
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reference may be made to the case of The Aegnoussiotis31where it was held that contractual 

provisions should be interpreted literally as long as they were clear. Since the contract stated ‘the 

owner shall have lien upon all cargoes’ the court should not limit the cargo to that belonging to 

the charterer and completely ignore and/or distort the word ‘all’.  

19. The bailee, in this case the CLAIMANT, has a remedy in the nature of a possessory interest in 

the goods bailed to him32 That possessory interest also enables him to exercise a lien as against the 

bailor for sums due for which he has a relevant lien.33 A possessory lien may be either implied or 

express. Regardless of the nature of the lien, be it implied or contractual the right of the 

CLAIMANT in no way effects the consequences of exercising the lien, therefore the purpose of 

exercising the lien is valid. In fact, in the Clipperton Monarch case the judge did not seem to think 

it mattered whether the lien, which bound the cargo prior to the sale, was a possessory or non-

possessory lien.34 

20. There exist only two purposes in having an express contract for lien. First the more relevant 

reason; an express lien clause in the charter party is to give the owner a lien in those cases where 

the sub-freight is due to the charterer and not to the owner.35 Second, if a lien were given by 

express contract in a case where the law would otherwise imply a lien, the express stipulation 

excludes the implied lien, and the limits the right of the parties to the express contract.36 

21. When the general owner retains the possession, command and navigation of his ship, and 
                                                
31Aefnoussiotis Shipping Corporation of Monorvia v. A/S kristianjebsensrederi of Bergen, Lloyd’s Law Reports, 268 
1977. 
32The Winkfield, All ER Rep 346, 42 1903. 
33Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge., Pg 533. 
34Cooke, J., Young, T., Ashcroft, M., Taylor, A., Kimball, A Review of Shipowner’s& Charterer’s Obligations in 
Various Types of Charter 321 J., Martowski, D., Lambert, L., and Sturley, M. 2014. Voyage Charters. 4th edition. 
Lloyd’s Shipping Law Library, London: Informa Law from Routledge.   
35MolthesRederiAkt v. Ellerman’s Wilson Line Ltd, 1 KB 710, 1927. 
36In re Leith’s estate, L.R.1 P.C. 296. 
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contracts to carry a cargo on freight for the voyage, the charter-party is a mere affreightment 

sounding in covenant. The owner does not transfer, but retains his character and legal privileges of 

ownership, and among them his right to retain the cargo for the satisfaction of his claims under the 

agreement37. If the B/L that has nothing to do with the charter not permits the provisions of a lien; 

the B/L is simply a contract for carriage. But, in the present case the legally implied liens under 

common law have been modified by the explicit lien clause, so that the shipowner has a lien on the 

cargo that does not belong to the charterer to guarantee his hire income.38 

[B] LIEN ON SUB-FREIGHT  

22.The entire purpose of the lien is to ensure the payment of debt by acting as a security. A 

security is created where a person (the creditor) to whom an obligation is owed by another (the 

debtor) by statute or contract, in addition to the personal promise of the debtor to discharge 

obligation, obtains rights exercisable against some property in which the debtor has an interest in 

order to enforce the discharge of the debtors obligation to the creditor.39 

23. A lien on freight is an equitable assignment by the time charterer to the owner by way of 

security.40 This means that an owner needs to take certain steps in order to exercise its right to lien 

freight one such possibility being, lien on the cargo. As in the case of Babock41 if the CLAIMANT 

lost its possessory lien interest,the CLAIMANT ’s only remedy would be as an unsecured creditor 

with a statutory right of action in rem.  

24. The CLAIMANT was justified in maintain possessory lien over the cargo. Especially if there 

are reasons to be concerned about the charterer’s liquidity. Therefore a lien operates as a defence 

available to one in possession of a CLAIMANT’s goods who is entitled at common law or by 
                                                
37 James Kent, ‘Commentaries on American Law’. 
38China Ocean Law Review, ‘An Analysis of the Legal Issues in Lien Clause in the Time Charter Party’. 
39Bristol Airport plc v. Powdrill, CA 21, 1989.  
40 The Cebu, 1 Lloyd’s Rep.302, 1983; The Spiros C, 2 Lloyd’s Rep. 319, 2002.  
41Babcock v. Jackson, 191 N.E.2d 279, 1963. 
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contract to retain possession until he is paid what he is owed.42 Adding to this is, in the case of 

Amercian steel Barage43the circuit court of appeals held that the shipowner had a lien on the sub-

freight due the charterer from the shipper of the coal.  

25. In the case of TheSpiros C44Rix LJ commented that a shipowner is so entitled: it had long been 

established, he said, that a shipowner is entitled to intercept freight at any time before it is paid by 

the shipper. That is a necessary consequence of the bill of lading being a contract between the 

owners and the shippers.  

26. A provision that freight is ‘payable as per charterparty’ does not exclude that right – the 

freight is still due to the shipowner, even though it may be payable to someone else. The words 

‘payable as per charterparty’ are to be construed as meaning that the obligation is to pay the third 

party or as the owners may direct. Rix LJ’s view was obiter but inThe Bulk Chile45 at first instance, 

however, Andrew Smith J followed it and the Court of Appeal has now upheld that decision. 

27. The lien on sub-freights operates by way of equitable assignment.46  It is a right to intercept 

sub-freights (or sub-sub-freights) before they get paid to the head charterer.47This theory was 

applied in a similar situation in the Care Shipping48 case.  Mr. Justice Lloyd explained that, if the 

shipowner’s lien on sub-freight operates by way of a chain of equitable assignments, the lien could 

be extended to include a lien on sub-sub-freight as well.49  

28. This rationale entitles a shipowner to exercise a lien on sub-sub-freight, but it will produce 

                                                
42 Santiren Shipping Ltd. v. Unimarine S.A., 1 Lloyd's Rep. 159, 1981. 
43American Steel-Barge Co. v. Cargo of Coal ex City of Everett, 115 F. (673-74), 1901. 
44 The Spiros C, 2 Lloyd’s Rep 319, 2000. 
45 Dry Bulk Handy Holding Inc v. Fayette International Holdings Ltd (The “Bulk Chile”), EWCA Civ 184, 2013. 
46 The Matthew, 2 Lloyd’s Rep 323, 2001.  
47The Cebu, 1 Lloyd’s Rep 302, 1983. 
48 Care Shipping, 1 Lloyd's L.R., 309 1983. 
49 Care Shipping, 1 Lloyd's L.R., 309 1983. 
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consistent results in the exercise of the lien as well.50  In practice it appears that the lien operates 

most effectively and judiciously when based upon an equitable assignment rationale51 

29. An agreement to pay such charges for which the shipowner has a lien by the terms of a bill of 

lading has normally been inferred where the shipowner asserts his lien at or before delivery but 

allows the consignee to take delivery before payment.52 However, it might be said that such 

conduct was equally consistent with the abandonment of his lien. 53 

[C] THE LIEN WAS EXERCISED IN A LAWFUL MANNER  

30. The most fundamental requirement of possessory liens is that the lien-holder must retain 

continued possession of the chattel that is subject to the lien.54 The possession must be lawfully 

acquired,55 and possession must already exist at the point of creation of the lien interest56. In the 

present matter the lienholder is indeed retaining the possession of the cargo and justifiably so. For 

if the CLAIMANT compromises on the retention of lien then the aforementioned condition would 

remain unsatisfied.  Furthermore it must be noted that continued possession is also the method of 

enforcing possessory lien57.  

31. As the existence of the lien is dependent on uninterrupted possession, the lien may be lost if 

possession is lost.58 Hence the possession of the vessel must not only be  lawfully acquired, it must 

also exist at the point of creating the lien interest. Since the vessel was commandeered by the 

captain who is the agent of the CLAIMANT aboard the ship, not only was the possession lawfully 

                                                
50 Kenneth R. O'Rourke, ‘A Shipowner 's Lien on Sub-Sub-Freight in England and the United States’, New York 
Produce Exchange Time, Charter Party Clause 18.  
51 Ibid 
52 White v. Furness Withy, A.C 40, 44 1895. 
53 Baird Textiles Ltd v. Marks & Spencerc, EWCA Civ 274, 2001. 
54 Bay Flight 2012 Ltd v. Flight Care Ltd, NZHC 484, 23 2012. 
55 Tappenden v. Artus, 2 QB 185 (CA), 1964; Bowmaker Ltd v. Wycombe Motors Ltd, KB 505, 1946. 
56 5 Jackson, D, Enforcement of Maritime Claims (4th Ed, 2005), [20.31]-[20.32]. 
57  5 Jackson, D, Enforcement of Maritime Claims (4th Ed, 2005), [20.9] and [20.14].  
58 Bay Flight 2012 Limited v. Flight Care Limited, NZHC 484, 2012. 
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acquired but also existed at the time of creation of the interest.  

32. The common law remedy of a possessory lien is of self-help. It is a remedy in rem exercisable 

upon the goods, and its exercise requires no intervention by the courts, for it is exercisable only by 

an artificer who has actual possession of the goods subject to the lien.59 Therefore no prior 

permission of the courts or tribunals are required before exercising the lien. 

33. It is maintained, that the lien, which in the current case has been exercised lawfully, dispenses 

with the CLAIMANT’s duty to perform the delivery of the cargo. In The Boral Gas60, Evans, J., 

said that the owner’s right to a lien over cargo operates ‘as a qualification of the undertaking to 

give discharge’ of the cargo. In the case of Fort Kip61 it was held here that owner was entitled to 

lien over cargo only after discharge had occurred, by intercepting the cargo before it was delivered 

to the consignees/their agents.  

34. Though it is an accepted practice that the lien should be exercised when the vessel is at, or 

anchored off, the discharge port there may be exceptional circumstances whereby an owner can 

prove that a lien at the discharge port would be impossible and the lien would be lost if the vessel 

proceeded to the port, as evidenced in the Mihalios Xilas62 where the owners halted the ship at a 

bunkering port mid-voyage. Here it is noteworthy to mention that a possessory lien carries with it 

the right to refuse the charterer’s order for the delivery of the. In the current matter, there does 

exist a similarly exceptional circumstance as mentioned above, ergo the ratio holds good. 

35. In Castleton Commodities case63 the time charterer who was owed freight by the voyage 

charterer asserted a right to direct the vessel not to unload the cargo. Waksman J held that this was 

a ‘similar but not identical right’ to a lien.It was implicit in the case that such a right, though not a 
                                                
59 The Dwima, 1 SGHC 83, 1996. 
60 The Boral Gas, 1 Lloyd’s Rep. 342, 349, 1988. 
61 Fort Kip, 2 Lloyd’s Rep 168, 1985. 
62 Mihalios Xilas, 2 Lloyd’s Rep 168, 1978. 
63Castleton Commodities Shipping Company Pte.Ltd  v. Silver Rock Investments, EWHC 2584, 2015. 
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‘lien’ in the strict sense, was an ‘asset’ within the meaning of the English equivalent of s 12A(4) 

of the IAA.  

36. Further in the Five oceans case64 the tribunal held that the Plaintiff was held to possess both (i) 

a right to postpone discharge and delivery of the cargo until it received payment; and (ii) a 

derivative right in the benefit of the Owner’s security in the cargo. Together, these constituted a 

‘right to detain possession” that qualified as an ‘asset’ within the meaning of s 12A(4)’ 

37. It is pertinent to mention that due to the need to maintain possession there existed a need to 

also maintain possession of the vessel. ‘Where storage is not a feasible option at the discharge 

port, the owner must lien the cargo on board wherever possible.’ Cleirac, lays emphasis on the 

maxim and customary rule of ‘Le batelest oblige a la marchandise et la marchandise au batel’ that 

is to say‘the ship is bound to the merchandise, and the merchandise to the ship.’65 

38. Of the two principles embraced in the first portion of this maxim, one is drawn from the 

common law, and the other from our commercial codes and maritime usages. Since it is a rule of 

equity the same is also applicable against the owner of the cargo in the same measure as it is 

applicable against the shipowner. 

III. THE TRIBUNAL HAS JURISDICTION TO ORDER SALE OF CARGO ON BOARD 

THE VESSEL PENDENTE LITE 

39. If the claim arises out of an unpaid account or mortgage default, or the vessel is uninsured, 

then it is a sign that the owner is financially distressed and a sale is inevitable.The remedy of sale 

pendente lite was not a penalty against the defendant, but rather aimed at securing a fund for the 

plaintiff against which to satisfy its damages. A vessel is an income-earning asset. It makes little 

                                                
64Five Ocean Corporation  v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29 2015. 
65 Five Ocean Corporation  v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29 2015. 
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sense from a macro-economic perspective or at the policy level to have an income-producing asset 

sit idle while that same asset could be gainfully employed in the hands of others. 66 

40. Section 12A(4) IAA, read with section 12(1)(d), empowers the courts to on the application of a 

party to the arbitral proceedings order the “sale of any property which is or forms part of the 

subject-matter of the dispute” in urgent cases where the order is “necessary for the purpose of 

preserving evidence or assets.”  

41. Therefore the tribunal through the high court may order for the sale. As far as the ability of the 

court itself are concerned they have been empowered by law and the power of the Court to order a 

sale of the ship pendente lite is derived from the inherent jurisdiction of the court where property 

held by the court is perishable67. Order 29 R4 of ROC is similar to S 12A(4) of the IAA in that it 

gives the court power to make order for sale. The rationale is the same; where goods are 

perishable, or likely to deteriorate if kept, the value of the movable property would be lost. This 

complements S 12A(4). 

42. Despite the vessel being outside Singapore OPL the tribunal has jurisdiction. The legislative 

intent behind the enactment of S 12A was to give the court powers over assets and evidence 

situated in Singapore and overseas.68 The language of S 12A is wide enough to confer such a 

power on the High Court. This exercise of power to grant interim measures is like the exercise of 

the powers of the court’s powers and jurisdiction in granting an injunction that covered assets 

outside Singapore provided the court has in personamjurisdiction over the parties to the local 

                                                
66 Marc D. Isaacs Isaacs,  ‘Arrest of Maritime Property – Mechanics and Emergencies’, April 15, 2011.  
67 Mytro, 2 Lloyd's Rep 243, 260, 1977. 
68 Five Ocean Corporation  v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29 2015. 
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proceedings.,69 which in the current matter it has. 

43. In Stelios B70the sale of the cargo was ordered although the vessel was outside Nigerian waters. 

The application was made under S 44(3) of the English Arbitration Act which is parimateriato S 

12A(4) IAA.71 

44. Further Section 3 IAA gives force of law to the Model law. Therefore Article 17 and Article 

17A are harmoniously applicable. The CLAIMANT is also eligible to seek interim order for sale 

of the coal under Article 17(2)© to provide a means of preserving assets. The party requesting an 

interim measure under article 17(2)72 shall satisfy the arbitral tribunal that:  

(A) Harm not adequately reparable by an award of damages is likely to result if the measure is 

not ordered, and such harm substantially outweighs the harm that is likely to result to the party 

against whom the measure is directed if the measure is granted; and 

 (B) There is a reasonable possibility that the requesting party will succeed on the merits of the 

claim. The determination on this possibility shall not affect the discretion of the arbitral tribunal 

in making any subsequent determination. 

45. Further on this note COGSA imposes on both parties the duty to preserve any goods in their 

possession belonging to the other party. Under certain circumstances the party in possession of the 

goods may sell them, or may even be required to sell them. A party selling the goods has the right 

to retain out of the proceeds of sale an amount equal to the reasonable expenses of preserving the 

                                                
69 Five Ocean Corporation  v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29 2015. 
70Stelios B Maritime Ltd v. Ibeto Cement Co, 711 LMLN 2, 2011.  
71Five Ocean Corporation  v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29, 2015. 
72 UNCITRAL Model Law on International Commercial Arbitration 1985, Article 17A(1)(a). 
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goods and of selling them and must account to the other party for the balance.73 

[A] THE CARGO QUALIFIES AS AN ‘ASSET’  

46. ‘Assets’ have a wider interpretation, they are not limited to tangible assets but include, choses 

in action.74 It seems that once it is accepted that ‘assets’ includes ‘choses in action’ there is no 

reason to limit them to particular types of chose in action.  Further, given the fact that the purpose 

of section 44(3) is to permit orders for the preservation of assets, and given the limitations on the 

operation of the subsection, namely that it can only be invoked [A] when “the case is one of 

urgency” and [B] when the judge thinks that it is “necessary” to make the order, it seems to me 

that in this context there is no good reason for construing the meaning of “assets” narrowly.75 

47. In the current matter the right to detain the vessel is not ‘security’ in the conventional sense but 

is in effect a mechanism to enforce payment of sums due to CLAIMANT as per the terms of the 

Bill of lading76 therefore it is an ‘asset’. Similarly in Castleton Commodities77, the order was 

necessary for the purposes of preserving claimant’s contractual rights and thus its ‘assets’.78The 

right to direct the vessel not to unload the cargo was a ‘similar but not identical right’ to a lien. It 

was implicit that such a right though not a ‘lien’ in the strict sense was an ‘asset’ within the 

meaning of the english equivalent of 12A(4) 79 

[B] CLAIMANT DOES NOT LOSE LIEN ON CARGO  

48. A possessory lien would be lost if the lien holder waives it, abandons it or obtains alternative 

security of a kind that is inconsistent with the lien. Although the CLAIMANT would part with 
                                                
73 UNCITRAL Secretariat on the United Nations Convention on Contracts for the International Sale of Good. 
74Cetelem SA v. Roust Holdings Ltd, APP.L.R., 24, 2005. 
75Cetelem  SA v. Roust Holdings Ltd, APP.L.R. 24, 2005. 
76Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener),  SGHC 311, 
29 2015. 
77Castleton Commodities Shipping Company Pte.Ltd  v. Silver Rock Invstments, EWHC 2584, 2015. 
78Cetelem SA v. Roust Holdings Ltd, APP.L.R. 24, 2005. 
79Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 29 
2015. 
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possession of the vessel for the purpose of the sale, that parting, by the terms of the court order 

applied for by the CLAIMANT, was to be without prejudice to their possessory lien. This 

indicates that the CLAIMANT has no intention whatsoever of abandoning their possessory lien. 

49. If the court had, at the behest of the interveners or otherwise, refused to order the appraisement 

and sale on those terms, the plaintiffs would still have possession of the vessel. The CLAIMANT, 

in applying for the order of appraisement and sale ‘without prejudice to their possessory lien’, are 

not taking any step that derogated from the lien; to the contrary, CLAIMANT’s conduct is 

consistent with it’s wanting to preserve its lien.80 

50. Similarly in The Opal81GPSelvam JC dismissed the intervenors challenge on jurisdiction and 

allowed the plaintiffs’ application for the vessel to be sold pendente lite without prejudice to the 

possessory lien of the plaintiffs. In The Tergeste82 it was held that even if the court orders the sale 

of the ship, it must hold the proceeds of sale subject to the same rights as the possessory lien 

holders had over the ship herself. 

[C] IT IS NECESSARY AND JUST FOR THE CARGO ON BOARD THE M.V. TARDY TESSA TO BE SOLD 

PENDENTE LITE. 

51.  The sale of the cargo is warranted on three primary grounds. 

(a) The worsening situation onboard the vessel.83 

(b)  Overheating of the cargo and the risk of the coal self-igniting 

(c) The diminishing value of the security. 

(d) The increasing cost of maintaining lien. 

52. There exists an urgency to order the sale of the cargo pendente lite. Furthermore an arrest of 

                                                
80 Dwima, 2 SLR 670, 1996. 
81 The Opal 3, 2 SLR 585, 1992. 
82 The Tergeste, P 26, 23 1903. 
83Moot Problem, Page 37. 
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maritime property, such as a ship or cargo, interrupts commerce. The modalities thereof should be 

dealt with on an urgent basis.84 

53. The master is the person on the spot so to speak and his voice carries much weight85 therefore 

the gravity of the situation is beyond doubt serious. The benchmark judgment in The Myrto86holds 

great sway in the current matter. The court held that there must exist “good reason” to order sale 

of the cargo and established the following criterias to determine the same: 

(a) Incurring charges for maintaining the arrest including berth charges, crews’ wages, supply 

of oil bunkers; supply of water; supply of food and other necessaries and insurance; 

(b) Ongoing maintenance costs would have to be incurred to avoid physical deterioration of 

the ship; 

(c) Diminishing value of the CLAIMANT’s security 

54. It would be unreasonable to keep the ship under arrest at great expense for a long duration, 

with the result that, if the CLAIMANT succeeded in their claim, the amount of their recovery 

would be reduced by the costs incurred.87 Furthermore the Court expressly stated that continuing 

costs of maintenance incurred over a long period and the consequent diminution in value of the 

vessel often constitutes a good reason for ordering a sale88. Again in the case of West Horizon89the 

court considered the crucial factor as noted in The Myrto that continuing costs of maintenance 

would result in the consequent diminution in value of the vessel as a good reason for ordering the 

sale. 

                                                
84 FC Yachts Ltd. v. Vessel bearing Hull No. QFY10703E709, F.C. 1257, 2007. 
85Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 29 
2015. 
86Mytro, 2 Lloyd's Rep 243, 260, 1977. 
87Mytro, 2 Lloyd's Rep 243, 260, 1977. 
88Mytro, 2 Lloyd's Rep 243, 260, 1977. 
89Canada (Minister of Supply and Services) v. Horizons Unbound Rehabilitation and Training Society, 123 FTR 127, 
1996. 
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55.It was held “if the court thought that it was necessary so to order in order to preserve the value 

of the fish, which would otherwise be diminished or lost by putrefaction, the court could properly 

conclude that the order was necessary for the purpose of preserving assets. The asset would be the 

value of the fish rather than the fish itself.”90 The same rationale was upheld in the Five oceans.91 

56. In Lancelot V92 Salmon J referred to the relevant principles, to the Myrto, the Gulf 

Venture93and the Ionian Mariner94 cases. Again In the case of Karey T95, ProthonotaryHargrave 

extracted the elements considered by the Courts in The Myrto and The Alexandros G. Tsavliris96 

therefore highlighting the well established precedent for the current matter. 

57. As Mr. Coalman’s report suggests the non-distressed cargo value would have stood had 

$2,973,601.84 at $35.40/mt.97The valuation of the distressed cargo is subject to the following98: 

(a) Coal buyers concerns with regards to high cost of keeping the ship on water with crew and 

cargo. 

(b) The knowledge of the seller’s predicament, which would lower the price.    

(c) Localised market conditions. 

58. Considering the discounts mentioned the average value may fall to $2,527,561.56 or lower. 

Furthermore considering the broader ‘ARA year ahead coal prices’99 the price may keep falling.   

Moreover in the circumstances it is a matter of common sense that there will inevitably be a 

deterioration in the ship’s condition over time which will erode the value of the ship (also) and 

                                                
90Cetelem SA v. Roust Holdings Ltd, APP.L.R.24, 2005. 
91Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 29 
2015. 
92Glencore Grain BV v.The Ship Lancelot, NZHC 2052, 2015. 
93Gulf Venture, 1 Lloyd’s Rep 131, 1985. 
94Marinis Ship Suppliers (Pvt) Ltd v.The Ship “Ionian Mariner”, 59 FCR 245, 1995. 
95Brotchie v. Karey T (The), F.C.J. No. 1266, 1994. 
96Alexander G Tsavliris & Sons Maritime Co v. Keppel Corp Ltd, 2 SLR 113, 1995. 
97Moot Problem, Pg. 101. 
98Moot Problem, Pg. 101. 
99Moot Problem, Pg 99. 
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further limit the prospect of obtaining a single voyage dispensation.100 

59. It is inevitable that there would be some deterioration in condition and that in the absence of 

evidence of a rising market value, an inference could be drawn that there would be depreciation 

merely by the passage of time, even with full and adequate maintenance.101 

60. More importantly, the non-negligible risk that the value of the cargo would be steadily 

diminished over time coupled with the increasing expense in maintaining the cargo aboard the 

vessel may result in in a situation where the RESPONDENT retains no financial interest in the 

cargo and might abandon it if it becomes commercially worthless.102 The necessity of an order for 

sale is also reinforced by the fact that ‘there is no end in sight to end the impasse.’103 

61. Lastly, though the CLAIMANT prefers Judicial sale the court may also allow for a private 

direct sale instead of applying for the vessels to be appraised and sold through bids which time 

consuming.104 Where there exist “powerful special feature” or special circumstances” such as 

where there is significant risk to the cargo on board the vessel could cause severe damage if left on 

board. The alternate discharging the cargo is found to be expensive105 In the Union goldTeare J 

sanctioned a private sale on the basis that a prompt private direct sale would preserve a long term 

contract with a preserved business for the vessel and jobs for those on board.106 

62. Further there is the humanitarian Considerations. The master and crew have been at sea form 

                                                
100Marinis Ship Suppliers (Pvt.) Ltd. v.The Ship “Ionian Mariner”, 59 FCR 245, 1995. 
101Moot Problem, Pg 101. 
102Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29, 2015. 
103Five Ocean Corporation v. Cingler Ship Pvt. Ltd (PT Commodities & Energy Resources, intervener), SGHC 311, 
29, 2015. 
104 TOH Kian Sing, SAL Annual Review, Admiralty law, 2013. 
105 Governor and Company of the Bank of Scotland v. NEL (THE), 2 FC 578, 1999.  
106 SAL Annual Review; Admiralty Shipping and Aviation Law, available at -
http://journalsonline.academypublishing.org.sg/Journals/Singapore-Academy-of-Law-Annual-Review-of-Singapore-
Cases/e-Archive/ctl/eFirstSALPDFJournalView/mid/512/ArticleId/28/Citation/JournalsOnlinePDF; last visited on 8th 
April, 2017 
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October 2017 until the date of arrest. A sale would realise a fund from which outstanding crew 

wages could be paid.  A prompt sale would enable the remaining crew to return home, and bring 

an end to their currently uncertain positions.  In my view humanitarian considerations in relation to 

the master and crew would be best served, and indeed can only be served given the impasse in 

Greece, by the establishment of a fund from which all claims can be met, including the undisputed 

claims for wages.107 

IV. THAT RESPONDENTS ARE LIABLE TO PAY DAMAGES  

[A] RESPONDENT IS LIABLE TO PAY COSTS FOR EXCERCISING LIEN 

63. The claimant has in no sense officially put itself in this position, nor had they “voluntarily 

assumed” possession of the goods.108 The respondent is liable to pay the claimant the costs for 

exercising lien. In the winson109Mr Pollock QC has recognised that while the shipowner preserves 

his lien in his own interest, but the cargo interest is also benefited by the continuing care of his 

cargo. 

64. A shipowner should not be required to abandon his lien because the only other choice facing 

him were the disastrous ones of turning his ship into a floating warehouse for an indefinite period, 

or throwing the cargo into the sea.110The exercise of the lien must be reasonable and there must be 

no failure to mitigate damages, but subject to such commercially sensitive principles, the exercise 

of a lien is no excuse from contractual liability.  

65. Even if the Somes111 principle were prima facie capable of applying the contractual context, as 

contemplated in Somes itself, would take the case out of it. And if the contract comes to an end, as 

                                                
107Glencore Grain BV v.The Ship Lancelot, NZHC 2052, 2015. 
108ENE Kos 1 Limited v. PetroleoBrasileiro SA (the "KOS"), UKSC 17, 2012. 
109China pacific v. Food Corporation of India (The Wisnon), AC 939, 1982. 
110 Moot Proposition, Para 129. 
111Somes v. British Empire Shipping Co, El Bl & El 353 (QB), 1858. 
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in ENE Kos112, then the ship will in any event be entitled to claim cost of taking care of cargo and 

to continue to enforce any lien it has.113 Similarly in Lyle shipping114a lien was claimed and the 

resulting delay had to be paid for by the consignee as damages for detention.  

 

[B] THE PRINCIPLE BEHIND DAMAGES MUST FOLLOW THE “COMPENSATORY PRINCIPLE” 

66. At the root of all cases involving the assessment of damages is the fundamental “compensatory 

principle”. The principle is succinctly stated by Parke B in Robinson v Harman115 and remains as 

valid now as it was then. The rule of the common law is that where a party sustains a loss by 

reason of a breach of contract, he is, so far as money can do it, to be placed in the same situation, 

with respect to damages, as if the contract had been performed.” 

[C] PRINCIPLES SPECIFIC TO VOYAGE CHARTERS 

67. In the case of voyage charter parties the principle to be applied in assessing damages was first 

set out in the case of Smith v M’Guire116 where it was said: “The real damage is the loss arising 

from the breach of contract. That is to be ascertained by calculation of the freight to be earned, 

and the deduction of expenses which the shipowner would be put to in earning it; and what the 

ship earned (if anything) during the period which would have been occupied in performing the 

voyage, ought also to be deducted.” 

68. The charter-party will provide what the freight is: it may be a lump sum; or be calculated by 

reference to the amount of cargo. At common law the freight is due on delivery of the cargo. By 

that time the owner has performed the whole of its obligations under the contract. Therefore it is 

usual for the charter-party to provide expressly that at least part of the freight is to be paid in 
                                                
112ENE Kos 1 Limited v. Petroleo Brasileiro SA (the "KOS"), UKSC 17, 2012. 
113 Moot Proposition, Para 127. 
114 Lyle Shipping Co v. Corporation of Cardiff, Com Cas 87, 1899. 
115Robinson v. Harman, 1 Ex 850,1855. 
116Smith v. M’Guire, 3 H&N 554, 1858. 
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advance, so as to have a better balance between the parties.117 

69. If the charterer fails to load the amount of cargo agreed it may be liable for dead freight to 

compensate the shipowner for the freight that it would have earned had the charterer loaded the 

agreed amount of cargo.118 At common law the freight is due on delivery of the cargoTherefore it 

is usual for the charterparty to provide expressly that at least part of the freight is to be paid in 

advance, so as to have a better balance between the parties.119 

70. Clause 19 of the head voyage charter party,lays down the various rates of freight applicable 

with respect to the different SPSB that maybe nominated as per the terms of the charter party. The 

same clause also mentions the payment of 100% freight within 5 banking days after completion of 

loading and signing/releasing of B/Ls marked as ‘freight payable as per charter party’.  

71. The charterers have failed to comply with the aforementioned clause, thereby causing a 

material breach of the contract. The continuous refusal of the charterers to pay freight as per the 

terms of the charter party left the owners with no choice but to terminate the charter party, so as to 

mitigate their losses. 

72. In the Astra120 case, Court examined the consequences underlying the failure and / or timely 

payment of freight by the Charterer. This is an important decision that should be of significant 

benefit to ship-owners, given that English law applies to the majority of Charter parties entered 

into daily. The Court specified that failure to pay freight would entitle the owner not only to 

terminate the contract, but also to obtain full compensation for the pecuniary losses suffered as a 

result of the Charterer’s breach.  

                                                
117Professor Yvonne Batz, Maritime Law, Third Edition, Page 164.  
118China Offshore Oil (Singapore) International Pvt. Ltd v. Giant Shipping Ltd (The Posidon), 1 Lloyd’s Rep 697, 
2001; Pentonville Shipping Ltd v. Transfield Shipping Inc (The Johnny K), EWHC 134 
(Comm), 2006;  AIC Limited v Marine Pilot Limited (The Archimidis), EWCA, 2 All ER (Comm) 545, 2008. 
119 Professor Yvonne Batz, Maritime Law, Third Edition, Page 164.  
120Kuwait Rocks Co. v. AMN Bulkcarriers Inc. (the “ASTRA), 2 Lloyd's Rep. 69, 2013. 
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REQUEST FOR RELIEF 

 

For the reasons set out above, CLAIMANT requests that the Tribunal:  

a) award CLAIMANT freight amount of US$771,120.48 

b) declare that the CLAIMANT has a valid and enforceable lien over the Cargo in respect of 

all amounts due under the charter-party. 

c) declare that the tribunal has jurisdiction to order sale of the cargo. 

d) declare that the circumstances warrant the sale of the cargo pendente lite.  

e) award further or other relief as the Tribunal considers fit.  
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