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II. THE CLAIM FOR LOSS OF CHAMPAGNE DUE TO LATE REDELIVERY IS 

TOO REMOTE AND SHOULD NOT BE ALLOWED  

The Tribunal should dismiss the Claimant’s claim of USD 16,330,000 for the loss of hire under 

the Charter Party, as the damages claimed are remote. The specified claim should target to 

restrict itself to the difference between market rate of hire and Charter Party for the exceeded 

period of time. 

A. DAMAGES ARISING FROM LOSS OF THE CHAMPAGNE DUE TO LATE 

REDELIVERY ARE TOO REMOTE TO BE AWARDED. 

 

1. The loss of the Champagne cannot be claimed under the first prong of the Hadley v 

Baxendale rule  

The concept of ‘assumption of responsibility’ propounded by majority in The Achilleas1 case 

is applicable to the present fact situation. In this case, the House of Lords unanimously held 

that a person cannot claim prices of subsequent fixture for loss of profit as per the first prong 

of the Hadley v Baxendale2 
rules. Further, the Court applied an additional requirement of 

assumption of responsibility to the Hadley v Baxendale rules and opined3 that the loss arising 

from the fixture was too remote to be claimed and the respondent cannot be held liable for the 

same. Two pertinent characteristics in time charterparties demand an additional assumption of 

responsibility criteria to be fulfilled.  

First, the general notion that is prevailing in the shipping market.4 In the shipping industry 

liability for late redelivery is restricted to the difference between the market rate and the charter 

rate for the exceeded period of time. As pointed out by Lord Hope, this was a fact "that 

everybody who deals in the market" should be expected to know. This is because parties after 

loosing a fixture would naturally claim its substitute from the market. Logically, even if the 

                                                 
1 Transfield Shipping Inc v Mercator Shipping Inc (The “Achilleas”) [2008] UKHL 48, [2009] 1 AC 61.  

2 Hadley v Baxendale (1854) 9 Ex 341 (Adelson J).  

3 Achilleas (n 30)  

 
4 Ibid. 



rate prevelant in the market is lower then also Claimant can claim money "for the most part5". 

A time charterer is not expected to assume a risk that "would be completely unquantifiable6" at 

the time of entering into the contract. Thus, this allowed the assumption of responsibility test 

in the eyes of the House of Lords. Furthermore, The Achilleas can be distinguished with The 

Sylvia case, where loss of profits of a subsequent fixture was allowed. Importantly, the length 

of time of the next fixture in The Sylvia demanded a sub-fixture of a time charterparty that 

would be of a determined length as it cannot  be bigger than time charterparty itself. Thus, 

losses are “unquantifiable, unpredictable, uncontrollable or disproportionate” and hence too 

remote to be claimed.  

Both the questions that arose in The Achilleas with respect to the assumption of responsibility 

test are present in the fact scenario. Firstly, the Charterparty mentioned in the fact scenario is 

a time charterparty7 and therefore the general notion prevailing in the shipping industry would 

be that damages for late redelivery should be restricted to the difference between the rate 

mentioned in the Charter Party and the market rate for excess period of time.  

Secondly, terms and conditions of the contract was not conveyed to the Respondent at the time 

of entering into the contract. In fact, the Champagne was concluded only on 17.06.20188, a 

time which was much after the redelivery period. While the Claimant had posted on their Chat 

account that they were intending to hire out a Vessel for 4 to 5 years, the advertisement will 

not be a defence for the Claimant because the actual time for the subsequent fixture would still 

not be known.  

 

  

2. The loss of the Champagne cannot be claimed under the second prong of the Hadley v 

                                                 
5 Golden Strait Corporation v Nippon Yusen Kubishika Kaisha (The “Golden Victory”) [2007] UHKL 12, 
[2007] 2 AC 353 [10] (Lord Bingham), [57] (Lord Carswell), [79] (Lord Brown).  

6 Ibid.  

7 Moot Scenario, p 3 

8 Ibid.  



Baxendale rule  

The Claimant cannot take defence for claim for loss of the Champagne even under the second 

prong of Hadley v Baxendale because the Respondent lacked true knowledge of the 

Champagne. Quite contrary of  the assertions made by the claimant9, the Respondent lacked 

actual knowedge and hence he cannot be held accountable for the same under the second prong . 

Losses can be recovered only if the Respondent has knowledge of special circumstance such 

that the loss is not too remote a loss to be claimed. “Knowledge in “general and open-ended 

terms.10” Further, contractual agreements made with third parties will not be covered under the 

second prong, as per the rule laid down in Hadley v Baxendale. For example, in The Achilleas 

case, Lord Rodgers remarked although as an obiter11, “that damages stemming from the loss 

of a subsequent fixture would be awarded only if the charterer’s attention had been drawn to 

the existence of a subsequent charterparty “of many months duration for which the vessel had 

to be delivered on a particular date” at the time the charterparty was made.” Thus, charterer 

will be assumed to know that a proper timely delivery of a fixture is required only if he is aware 

of the terms of the subsequent fixture.   

In the present matter, the Respondent lacked actual knowledge. Firstly, they were unaware of 

the fact that there was a subsequent fixture, let alone the terms of such a subsequent fixture as 

the Champagne was only concluded on 17.06.2018, much later than the conclusion of the 

Charter Party. Secondly, the Respondent was well aware of the Chatter posts declared by the 

Claimant these merely stated that the Claimant were looking to charter the Vessel for 5 to 6 

years. These matters are completely irrelevant for proving the second prong.  

 

B. THE CALCULATION FOR THE CLAIM FOR LOSS OF CHAMPAGNE SHOULD 

BE LIMITED TO A PERIOD OF TWO YEARS  

                                                 
9 Procedural Order. 

10 Howard Bennett, Carver on Charterparties (Sweet & Maxwell 2017) para 11.292.  

11 Allied Maples Group Ltd v Simmons & Simmons [1995] EWCA Civ 17, [1995] 1 WLR 1602, 1614 (Stuart-
Smith LJ); McGregor on Damages (n) 10.059.  

 



Even if the tribunal irks from accepting the fact that the loss is remote nevertheless the claim 

for loss of Champagne should be determined from 2 years and not 4 years. “The Claimant has 

actually lost a chance at a 4-year fixture and not an actual 4-year fixture as the length of the 

Champagne is dependent upon Champion’s actions. This is the case because Champagne is for 

a fixture of 2 years with optional 2 years of claim. It is quite uncertain that the Claimant would 

have claimed its option under the Charter Party.  

II. THE TRIBUNAL SHOULD AWARD DAMAGES FOR LOSS OF THE 

CHAMPAGNE DUE TO LATE DELIVERY.  

It should be noted by the Tribunal that the Respondent would be liable to pay the Claimant 

USD 15,330,000 for the hire loss under the Champagne  , calculated under 4 years at USD 

10,500/ day. The Respondent would be liable for this loss because they did not re-deliver the 

Vessel in time. This had been admitted12 by the Respondents. This led the Vessel to miss the 

date of cancellation of the Champagne  , causing the Champion to cancel.13   

Moreover, the Claimant’s claim for this loss of Champagne   is not remote. Firstly, such 

damages arise remotely from late redelivery. Also, the Respondent possessed constructive 

knowledge of  the special circumstances.   

A. The Claimant should be put in the same position as if the Vessel been redelivered on 

time.  

 Pursuant to this principle which underpins the re-assessment of contract damages, a claimant 

needs to be put in a good position as if the contract were performed.14In the present case, had 

the Charterparty been performed, the Claimant would have never lost the Champagne. The 

Champagne was lost because the Vessel was not at the port before the expiry of the given 

period. The Vessel did not reach the delivery port under the Champagne as the Respondent had 

delayed the delivery of the Vessel under the Charterparty. In the given circumstances, the 

Respondent would be liable to compensate the Claimant as a result of the loss of hire from the 

cancelled Champagne  .  

                                                 
12 Moot scenario p. 61 
13 Moot scenario p. 72 
14 Robinson v Harman (n 12); The Heron II (n 12).  

 



 

 

 

B. Damages stemming from the loss of the Champagne   are not too remote to be claimed.  

 

1. The loss of the Champagne   can be claimed under the first prong of the Hadley v 

Baxendale rule  

a) The orthodox Hadley v. Baxendale rule should be applied  

The claim of the Claimant is not very remote. Pursuant to the first prong of the rule in Hadley 

v Baxendale 15 , losses which flow naturally as a result from the breach in the ordinary 

circumstances would be recoverable as damages. In this case, a party contracting would be 

liable no matter how unforeseeably large so long as loss of the given type falls within one of 

the rules in Hadley v Baxendale. Therefore, if the losses that are claimed fall in the first prong 

of Hadley v Baxendale, it would be immaterial whether the quantum of loss was higher than 

could be expected.16 The type of loss suffered in this case is the loss that shipowners normally 

suffer when a fixture is cancelled because of late redelivery. It was observed in The Achilleas17 

that the result of the loss on a subsequent fixture was never a "not unlikely" result of late re-

delivery. This was a loss that the charterer would have realised when he had made the contract 

as it was not unlikely to result due to a delay in re-delivery. In a type of market where owners 

are expected to keep their vessel on constant hire, late re-delivery would generally be due to 

the missing of the laycan period of the next fixture18.  

b) The Achilleas is distinctive  

                                                 
15 Hadley v Baxendale (n 11), 354-5 (Adelson B); The Heron II (n 12) 385-6 (Lord Reid).     

16 Jackson v Royal Bank of Scotland [2005] UKHL 3, [2005] All ER (D) 280 (Jan); Lord Hoffman, “The 
Achilleas: Custom and Practice or Foreseeability?” (2010) 14 Edin. L. R. 47, 51. 
 
17 Transfield Shipping Inc v Mercator Shipping Inc (The “Achilleas”) [2008] UKHL 48, [2009] 1 AC 61, [6] 
(Lord Hoffmann), [90] (Baronness Hale). 
 
18 Ibid.  



In the given case, The Tribunal should not have applied The Achilleas as a rule of general 

proposition that damages of the loss of a following fixture cannot be claimed. In fact, the 

present circumstance can be distinguished from The Achilleas. The Court in The Achilleas did 

not allow the shipowner’s claim as the loss of profit under a next fixture due to late re-delivery 

because of two reasons which are different from the present case. More importantly, the court 

has considered that such loss was too remote because the charterers did not assume liability for 

the particular loss. As a close reading of this case, this assumption of the responsibility test 

applies only in "unusual cases". Secondly, the Court has disallowed this claim under the first 

prong of Hadley v Baxendale on the grounds that such loss was not a type of loss that would 

occur in the ordinary course of delayed redelivery as a result of the volatile market activity.  

i. The assumption of responsibility test is only applied in unusual cases.  

The assumption of the element of responsibility introduced in The Achilleas with regard to 

first prong of Hadley v Baxendale should not be applied in the present case because it does not 

imply an “unusual case”. The Court in The Achilleas   reasoned it to be an unusual case as 

there was a general understanding of the navigating market on recovery of losses and also 

because the loss of the nature of subsequent fixture was completely unquantifiable at the time 

the contract was entered into. The two given circumstances in The Achilleas which caused the 

Court to characterize it as an “unusual case” can be easily distinguished.  

First, it was stated in The Achilleas that this new test should be applied only in unusual cases 

that involve "particular type of contracts arising out of general expectations in certain 

markets"19. In The Achilleas, the tribunal found20 a normal expectation in the shipping industry 

that any liability for delayed re-delivery was limited only to the difference between the rate in 

the market and the charter rate for the overrun period. Therefore, the court relied upon this 

finding to mention the case as unusual. It is up to this Tribunal to find out that this general 

market understanding will not be applicable in the present case as recognised in The Sylvia.21 

Firstly, as highlighted by the Singapore Court of Appeal in MFM Restaurants22 the finding in 

                                                 
19 Moot Scenario p. 34 
20 Moot scenario p. 43 
21 Sylvia Shipping Co Ltd v Progress Bulk Carriers Ltd (The “Sylvia”) [2010] EWHC 542 (Comm) [2010] 2 
Lloyd’s Rep 81.  

22 MFM Restaurants Pte Ltd v Fish & Co Restaurants Pte Ltd [2010] SGCA 36, [2011] 1 SLR 150, [114] 
(Phang JA).  



The Achilleas was based on the evidence from this industry and their lawyers "as it existed at 

that particular point in time". Secondly, the opinion of shipping lawyers is not likely to have 

been unanimous on this issue.23Thirdly, the findings of the general market expectations by 

arbitrators in The Achilleas appears to be arguably based on "no more than”24the absence of 

any respective authority for claims of the loss of subsequent fixture. However as mentioned by 

Baroness Hale in The Achilleas the fact that no one has ever made such a claim before "does 

not mean that it is unfounded”.25 

 

ii. The loss in the current case did not stem from volatile market conditions  

The court in The Achilleas also reached at its decision on the grounds of the orthodox Hadley 

v Baxendale test by relying on the unusual market volatility in that case. There is no such 

unusual market volatility in the present case. Baroness Hale held that it "was only because of 

the unusual volatility of the market”
 
that the subsequent fixture had to be renegotiated at a rate 

lower than that determined, a view echoed by Lord Rodgerswho also stated that the loss 

stemmed from the "unusual occurrence" of the market's volatility. Neither party would have 

reasonably contemplated that in the normal course of events, a delayed re-delivery of just nine 

days would have caused the owners the loss but only for the extremely volatile market 

conditions. 

In The Achilleas, the rate when the parties had first negotiated the subsequent fixture had been 

doubled since the start of the current ongoing charterparty, from $16,750 to $39,500/day. 

However, during the entire nine-day period of overrun, it plunged to $31,500 per day. Neither 

party could have reasonably contemplated that in the normal course of dealings, a late re-

delivery of just nine days would have caused the owners such a loss. By contrast, there is also 

no mention that there was a similar volatility in the market in the present case. Hence, the loss 

                                                 
 
23 David Foxton, “Damages for late or early redelivery under time charterparties” [2009] LMCLQ 461, 476; 
Senthil Sabapathy, “The Achilleas: Struggling to Stay Afloat” [2013] SJLS 384, 395.   

24 Victoria Laundry (Windsor) Ltd v Newman Industries Ltd [1949] 2 KB 528 (CA) 539 (Asquith LJ).  

25 Allied Maples Group Ltd v Simmons & Simmons [1995] EWCA Civ 17, [1995] 1 WLR 1602, 1614 (Stuart-
Smith LJ); McGregor (n 40), para 10.059.  

 



of profits from the Champagne is not very remote to be recovered here.  

2. The loss of the Champagne can be claimed under the second prong of the Hadley v 

Baxendale rule  

Further, if this Tribunal does not take into account loss of subsequent fixture as per the first 

prong of Hadley v Baxendale, nevertheless second prong should be applied since the 

Respondent had special knowledge of the same. Special circumstances governing the Charter 

Party should be taken into consideration as the Respondent was communicated of the same. 

This consists of the knowledge that the Claimant had intended from the onset to hire its newly 

acquired vessel for the next three to five years
 
in the time charterparty market.   

 

1. QSHIP16380 is justified. 
In accordance with the Bills of Lading, On 15 March 2021 by Bill of Lading numbered 
QSHIP16380 issued by or on behalf the Respondent, there were shipped on board the Vessel 
at Felixstowe, United Kingdom 5,600 trays of tulip bulbs (Tulips) for carriage and delivery to 

Melbourne, Australia. 

The Tulips were not carried at the correct transit temperatures, which led to the premature 
germination of the following bulbs. A detailed breakup of the affected goods has been given 
below as follows. 

(a) 800 trays of Darwin Hybrid Bulbs; 

(b) 800 trays of Fosteriana Late Harvest Bulbs; and 

(c) 1,200 trays of Single Bulbs; 

 

 

1.1. The Respondents had breached their owed duties in accordance to the Hague Visby 
Rules   

 

Further, according to the Article II of the  Hague Visby Rules, the Carries i.e. the Respondent 
in this scenario had duties, inter alia, to: 

(a) properly and carefully load, handle, stow, carry, keep, care for, and 



discharge the Cargo carried; 

(b) properly man, equip and supply the Vessel; 

(c) make the holds and all other parts of the Vessel in which the Cargo was 

carried fit and safe for its reception, carriage and preservation;  

(d) exercise, before and at the beginning of the Voyage, due diligence to make the Vessel 
seaworthy. 

With respect to the tulips (hereinafter referred to as the Damaged Bulbs), the Respondent was 
in breach of his allocated duties, mainly pertaining to 1.1(c) and 1.1(d).  

According to the Surveyors Report, the damaged Bulbs have sprouted likely due to the lapsed 
time between cultivating the bulbs, and eventual delayed shipment to Australia. 

However, in our experience, if Bulbs are carried at the correct transit temperatures, sprouting 

would take at least 120 days to sprout, unless subject to excessive temperatures that would 

accelerate the growth process. In this case, whilst the overall voyage was considerably 
delayed, 

the total voyage time was only approximately 90 days. 

The Claimants had exercised their due duty of care and had packed the bulbs with requisite 
caution. The bulbs are customarily placed according to variety within a heavy duty 
polythene-lined hardened plastic tray, which are then palletised and stowed into an operating 
refrigerated container at a set point temperature of +15 degree Celsius. The bulbs were in a 
perfectly fine condition when they were stowed upon the vessel. The Respondents had failed 
to keep the bulbs at the correct temperatures throughout the course of the voyage, which has 
been the root cause of the germination and damage of the bulbs. 

 

1.2. The Respondents are liable for the missing tray of 1200 Single Bulbs 

It is further contended, that the Respondents are not only liable for the germination of the 
bulbs (thereby effectively damaging them) but are also responsible for the missing tray 
consisting of 1200 Single Bulbs.  

According to the report forwarded by the Surveyors and Loss Adjusters, the warehouse of 
Bootiful Blooms reported missing 1200 single bulbs. These trays were all shipped as may be 
noted in the invoices. The Bulbs have been lost in transit and the Respondents would be 
liable to pay the damages for the same.  

 

 



2. The Respondents are liable for the damages caused to the Pharmaceutical Goods during 
transit. 

 

2.1. The Claimants exercised due care and caution  

 

The pharmaceutical goods were heavily packed and the consignment principally comprised 
various items of ClapHeat muscular and antiinflammatory treatment products, including heat 
rubs, capsules and tablets and muscular tape. The heat rub was in 275 gram tubes, and placed 
in individual single-ply cardboard boxes with relevant product information. 40 boxes were 
placed into standard six-ply corrugated cardboard shippers. The Capsules and Tables were 
packaged in lots of 6, 12, and 24 into sealed foil packages, with sleeves placed into cardboard 
boxes. 24 boxes were placed into standard corrugated cardboard shipper cartons. The Tape 
was similarly packaged in single leaf cardboard boxes, with ten rolls each placed into 
corrugated cardboard shippers. Thus, any claims on negligence exercised by the Claimant are 
untenable in nature. 

 

2.2. The goods were subjugated to detrimental temperatures 

The pharma product- Clap Rub was destroyed while in transit and thus the Respondents are 
liable to the consistency of the gel was noted to be clumped and hardened, indicative of 
partial freezing of the product. We also noted a high concentration of very thin liquid 
extracted from the tube when lightly pressed, inconsistent with the thickness of the gel that is 
supposed to extract from the tube. The damage seen to the tubes is indicative of the product 
being exposed to cooler than mandated temperatures while being in transit. 

 

Even a closer examination of the data logger information supplied by Vaxon appears to show 
a fluctuation in temperature of approximately 58 hours between 6 and 8 April 2021 where the 
container reached an ambient temperature over this period of -24 degree Celsius, and then 
progressively increased again, which would appear to support a freezing and subsequent 
defrosting of the product during voyage. 

These fluctuating and unflattering temperature conditions were the main reasons for the ruin 
of pharmaceutical goods. 

 

Thus, from the afore stated arguments put forth, the respondents would be liable to pay the 
damage for the tulips and the pharmaceuticals in addition for the charges to the freight and 
carrier.  
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