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I. STATEMENT OF FACTS  

1. CLAIMANT is Nextport Forwarders International PTY LTD and RESPONDENT is Q 

Shipping LTD, both are Australian companies.  

2. CLAIMANT got involved in business as the freight forwarder and RESPONDENT as the 

Vessel’s Owner and the carrier within the meaning of the Hague Rules.  

3. Four European companies reached CLAIMANT in search of a proper carrier to transport 

their products, detailed below, to Merbourne (AUS):  

Product Shipper Shipper’s location Shipper’s customer Customer’s location 

 

Tulips 

Chin Up Tulips, (“CUT”) Buddington  

(UK) 

Bootiful Blooms  

(“Bootiful”) 

Welltodo (Australia) 

P 

Pharms 

Vaxoff Pharma 

Mbh(“Vaxoff”) 

Dusseldorf  

(Germany) 

Vaxon Pharma Pty Ltd (“Vaxon”) Australian importer and distributor of 

Vaxoff Products 

 

Champagne 

Merve Cliquot S.A. 

 (“Merve SA”) 

Hughesville  

(France) 

Merve Clicquot Australia  

P/L (“Merve AU”) 

Australian division 

 of Merve SA 

 

Wine 

Corleone Wines 

S.p.A. (“Corleone”)  

Coppola Winery  

(Italy) 

Godfather Liquor (“Godfather”) Camberwell,  

Australia 

 

4. On 15 March 2021, 5,600 trays of tulips were shipped on board the MV Vespucci 

(“Vessel”) at Felixtowe (UK) for carriage and delivery to Melbourne (Australia), in 

refrigerated containers. The consignee being the CLAIMANT, the exporter Chin Up 

Tulips Ltd and the importer Bootiful Blooms. 

5. On 20 March 2021, various items of ClapHeat treatment were shipped on board the Vessel 

at Hamburg (Germany) into a refrigerated container for carriage and delivery to Melbourne 

(Australia). Vaxon Pharma Pty Ltd was the importer and consignee whilst Vaxoff Pharma 

Gmbh was the exporter.  
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6. On 22 March 2021, 7,700 cases of various reserves of Cliquot Champagne were shipped 

on board the vessel in regular containers at Le Havre (France) for carriage and delivery to 

Melbourne (Australia). CLAIMANT was the consignee, Merve Clicquot S.A.  was the 

exporter and Merve Clicquot Australia P/L was the importer.  

7. On 24 March 2021, 7 x 20º Flexitank Containers filled with 5 varieties of Bulk Wines 

were shipped on board the vessel at Genoa (Italy) for carriage and delivery to Melbourne 

(Australia). CLAIMANT was the consignee, Corleone Wines S.p.A was the exporter and 

Godfather Liquor was the importer. 

8. RESPONDENT issued several invoices to CLAIMANT at different times: on 22 March 

2021 for carriage of the Tulips; on 27 March for carriage of the Pharmas; on 29 March 

2021 for carriage of the Champagne and on 31 March 2021 for carriage of the Wines.  

9. According to the terms agreed, CLAIMANT was obliged to pay within one week after the 

issuance of the invoices. However, until this day, CLAIMANT has refused to pay them, 

and has therefore, breached its obligation to pay on the due date. 

10. The Vessel was due to arrive in Melbourne (Australia) on 27 April 2021. Nonetheless, due 

to a blockage in the Suez Canal from 4 April 2021 to 14 June 2021 - 70 days - she was 

unable to arrive, along with several others, until 7 July 2021, due to the complete blockage 

of the passage by a vessel, which fully prevented any access.     

11. The RESPONDENT always acted properly and in good faith, fulfilling its obligations. 

Sadly, and inevitably, by the time the Vessel arrived in Melbourne, most of the goods were 

damaged. RESPONDENT is not liable for any damage, since the cargo damage is a direct 

result of the blockage of the Suez Canal and the consequent delay in delivery. 

12. Moreover, on 7 July 2021, when Container PWTO593804 was being unloaded from the 

Vessel, an unknown substance was leaking and RESPONDENT was obliged, in face of 

the risk of potential hazardous substance, to report to the Melbourne Fire Brigade (MFB).  
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13. On 7 July at 23h00, the MFB arrived and investigated the leaking substance until 06h00 

on 8 July 2021. Due to this urgent attendance, the MFB - via Melbourne’s Only Container 

Terminal - issued an invoice on 14 July 2021 that reported AUD 105,025.00 in loss and 

damage to RESPONDENT. 

14. C.STUFFE & CO. Surveyors and Loss Adjusters were contacted by the CLAIMANT in 

order to elaborate four survey reports analyzing the damages that the cargo suffered and 

the reasons why the cargo was damaged.  

15. RESPONDENT has received from AFT Lawyers, on behalf of CLAIMANT, a notice of 

arbitration on 10 September 2021. Nevertheless, RESPONDENT is not liable for the 

damage for which it is being held responsible and, in any event, CLAIMANT is liable for 

the non-payment of the shipping fees and remains liable for all the damages caused to 

RESPONDENT. 
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II. SUBMISSIONS 

16. The arbitral tribunal has no jurisdiction to decide on the merits of the champagne claim. 

Moreover, not only is this party not liable for the damages that the CLAIMANT seeks to 

award it, but the CLAIMANT has failed in its obligation to pay the freight charges.  

PART ONE: PROCEDURAL MATTERS  

1. THE TRIBUNAL HAS NO POWER TO DECIDE ON ALL THE MERITS OF THE 

CLAIM  

A. The arbitration clause in 3.7 version is clear: the PACCC is the competent institution 

with regard to the Champagne claim 

17. This Tribunal has no power to decide on the Merits of the claim regarding the Champagne. 

There are two different versions of Bill of Lading. The first (“3.7 Version”) establishes 

the Paris Arbitration Centre for Cargo Claims (PACCC) as the competent institution to 

administer the arbitration. The second one (“3.8 Version”) gives this arbitral tribunal 

jurisdiction to hear disputes arising from the bill of lading. Therefore, this arbitral tribunal 

only has jurisdiction to hear disputes that have arisen between the parties in relation to the 

products that were agreed in version 3.8 of the bill of lading - namely: wine, bulbs and 

pharmas -.  

18. It was clearly stated in paragraph 61 that the terms and conditions endorsed on bill of lading 

of the Champagne “QSHIP68375” were 3.7 Version. “It admits the allegations in 

paragraph 6 and says further that: (…) b) pursuant to clause 26 of the v3.7 Terms, any 

                                                
1
 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 7 
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dispute arising under the bill of lading must be settled by arbitration in accordance with 

the UNCITRAL Arbitration Rules in force as at 22 March 2021, administered by the Paris 

Arbitration Centre for Cargo Claims (PACCC) …” 

19.  The CLAIMANT did not object or argue anything to the contrary in its defense and 

therefore knows that the jurisdiction to deal with the dispute arising out of B/L 

QSHIP68375 lies with the PACCC. As it is well known, the PACCC is temporarily closed 

due to force majeure arising from the COVID-19 pandemic. As soon as the situation is 

reversed, the PACCC will resume its activity and will be able to hear this dispute as agreed 

by the parties.  

B. If this tribunal decides on the Champagne claim, the award may be set aside 

20. If this tribunal decides on a dispute that has been clearly reserved for the PACCC to hear, 

not least because of its long experience in Champagne shipping, it runs the risk that the 

award will be annullable, affecting the other disputes that were specifically reserved for it 

and on which it is being asked to rule. And we must not forget the damage that may be 

caused to the parties by the expenditure of resources used for an annullable award. 

21. According to the UNCITRAL MODEL LAW in international commercial arbitration that 

completes the article VI of the New York Convention, in its article 34.2. a. iii) “An arbitral 

award may be set aside by the court specified in article 6 only if: the party making the 

application furnishes proof that: the award deals with a dispute not contemplated by or 

not falling within the terms of the submission to arbitration or contains decisions on 

matters beyond the scope of the submission to arbitration,”. It is then one of the grounds 

for setting aside an award that would be invocable and would be enough to set aside the 

entire award with the negative consequences for both parties in terms of economic costs, 

time and duplication of efforts. 
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2. THE LAW APPLICABLE TO THE ARBITRATION PROCEDURE SHOULD BE 

THE UNCITRAL ARBITRATION RULES IN ACCORDANCE WITH THE 

ARBITRATION ACT (1996). 

22. According to provision 26 of the 3.8 Version of the B/L, the procedural law chosen by the 

parties is the Arbitration Rules of the United Nations Commission on International Trade 

Law in force as from 15 August 2010 (“UNCITRAL Arbitration Rules”). Despite the 

fact that the venue where the virtual hearings will take place has been moved to Singapore, 

the procedural rules are not affected by this change and the seat of arbitration is still to be 

considered in London. Consequently, the procedural law shall be the Arbitration Act 1996 

and for any provisions that are not covered by the Arbitration Act 1996, UNCITRAL 

Arbitration Rules apply.  

3. THE LAW APPLICABLE TO THE MERITS SHOULD BE THE HAGUE RULES 

23. With regard to the provisions of the B/L2, and, as all the ports involved on the transaction 

are located in signatory countries, the law applicable to the merits is the International 

Convention for the Unification of Certain Rules relating to Bills of Lading signed at 

Brussels on 25th August 1924 (“Hague Rules”)3. Additionally, in its art. 10 the 

Convention states that “The provisions of this Convention shall apply to all bills of lading 

issued in any of the contracting States.”  

 

                                                
2 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 39, B/L Conditions, Art. 1 Definitions: “Hague 

Rules” means the provisions of the International Convention for the Unification of Certain Rules relating to Bills 

of Lading signed at Brussels on 25th August 1924.  
3 Hague Rules art. 1 b) “Contract of carriage” applies only to contracts of carriage covered by a bill of lading or 

any similar document of title, in so far as such document relates to the carriage of goods by sea, including any 

bill of lading or any similar document as aforesaid issued under or pursuant to a charter party from the moment 

at which such bill of lading or similar document of title regulates the relations between a carrier and a holder of 

the same.  
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PART TWO: MERITS  

24. In the present case, RESPONDENT has complied with its duties and cannot be liable for 

damages. In any case, it should be noted by this Tribunal that CLAIMANT cannot evade 

its obligation to pay the freight and expenses which arise from the Contract.  

1. RESPONDENT HAS COMPLIED WITH ITS OBLIGATIONS 

25. The duties of the carrier are contained in art. III (1 and 2) Hague Rules “The carrier shall 

be bound before and at the beginning of the voyage to exercise due diligence to: (a) Make 

the ship seaworthy; (b) Properly man, equip and supply the ship; (c) Make the holds, 

refrigerating and cool chambers, and all other parts of the ship in which goods are carried, 

fit and safe for their reception, carriage and preservation”. Therefore, the three aspects of 

seaworthiness are the physical condition of the ship, the quality of the crew and the 

cargoworthiness of the ship. 

26. Article III.1.(a) of the Hague Rules, the carrier shall be bound before and at the beginning 

of the voyage to exercise due diligence to make the ship seaworthy. Carrier did not breach 

at any time its obligations of seaworthiness. During the voyage, the containers were 

checked twice a day including the operating machine for refrigerated containers4. There is 

no requirement that the ship be perfect. The duty is to use a ship that is fit to encounter the 

ordinary perils of the voyage. The duty of seaworthiness can result in a type of liability 

based on fault in cases concerning damage caused by concurrent causes of which one is 

unseaworthiness at the beginning of the voyage5.  

                                                
4 IMLAM procedural order Nº 2, paragraph 9.  
5
 The system of liability of articles III and IV of the Hague (Visby) Rules, prof. dr. D.C. van den Boom, pp 44-

46 
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27. The standard set by the law is measured by reference to the standards that an ordinary 

careful owner would demand in respect of his own ship. If a ship goes to sea with a defect 

which such an owner would not have tolerated, the ship is unseaworthy6.  

28. The general term ‘seaworthiness’ entails the fitness of the ship to encounter the voyage 

and the suitability of the ship for carrying the cargo contemplated, on the voyage 

contemplated. There is no requirement that the ship be perfect. The duty is to furnish a 

ship that is fit to encounter the ordinary perils of the voyage7. 

29. Referring to Canadian, English and American authority, Tetley defines due diligence as a 

serious, competent and reasonable effort on the part of the carrier to fulfill the obligations 

referred to under Art III(1) Hague Rules. It is the effort which a carrier acting with 

reasonable care would exercise. Tetley has derived the following test from English 

authority. “all reasonable skill and care to ensure that the vessel was seaworthy at the 

commencement of its voyage, namely, reasonably fit to encounter the ordinary incidents 

of the voyage”8.  

30. The vessel met all the requirements in order to consider her seaworthy.  The expression 

due diligence is not easy to formulate. When assessing if the standards of due diligence 

were met, the courts will have to rely on common sense, expert information and on 

domestic and foreign case law9. In the Mcfadden Case, Lord Channel J. stated: “A vessel 

must have that degree of fitness which an ordinary careful and prudent owner would 

require his vessel to have at the commencement of her voyage having regard to all the 

probable circumstances of it.10”.  

                                                
6 Bradley & Sons v. Federal Steam Navigation Co. 24 Ll.L.L.Rep. 446. 
7 Mcfadden v. Blue Star Line 
8  The Kapitan Sakharov [2000] 2 Lloyd’s Rep 255 at p. 266 (C.A.). The Eurasian Dream [2002] 1 Lloyd’s Rep 

719 at p. 737 and 744: 
9 See supra footnote 5.  
10  McFadden v. Blue Star Line, [1905] 1 K.B. 697, 703 and Carver 2005, p. 500 
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31. It can in no way be considered that the blockade of the Suez Canal for such a long period 

of time should be seen as “ordinary perils of the voyage”. In that sense, Von Ziegler derives 

the following definition from American cases: “Seaworthiness is a relative term which 

looks to such matters as the type of vessel, character of the voyage, reasonably expectable 

weather, and navigational conditions. […] The vessel must be reasonably fit to carry the 

cargo she has undertaken to transport.”11 

32. There is no reason to believe that the ship was not properly equipped or that its crew did 

not act in the strictest fulfillment of their duty. The well-known Mcfadden test can 

therefore be applied and confirm that the vessel met all the requirements.  

a. Physical defects of the vessel. Including: i) Structural defects. ii) Defects in 

engines and machinery iii) A lack of relevant spare parts.  

b. A failure to have proper navigational documents. Including: i) Failure to update 

charts ii) Failure to update Electronic Chart Display and Information System 

(ECDIS) iii) Failure to carry relevant notices to mariners. 

c. Issues with crew: i) Under-qualified or inadequately trained crew ii) Over-

worked/under-rested crew iii) Poor living conditions and vibrations iv) Physical 

or mental incapacity. 

d. Lack of maintenance.  

e. Poor loading/cargo storage leading to stability issues. 

f. Cargoworthiness with regards the particular cargo in question (including 

infestations, inadequate pumping systems etc.)  

g. Leftover cargo/poorly cleaned holds.  

h. Lack of certificates.  

i. Lack of sufficient bunkers. 

                                                
11 The system of liability of articles III and IV of the Hague (Visby) Rules, prof. dr. D.C. van den Boom, p. 53 
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33. None of the abovementioned arguments have been proven. Since, as will be shown later, 

in line with the expert reports, the main reasons for the damage to the cargo were, among 

others: i) the packing conditions ii) the unsuitable container chosen by the shipper iii) the 

extra time the voyage took due to the blockage of the channel and iv) the condition of some 

products which made them unsuitable to withstand the conditions of the voyage.  

34. In addition, no incidents have been reported for the rest of the goods transported and 

therefore it is reasonable to assume that the vessel was seaworthy and that the reasons for 

the damage to the goods are not due to lack of diligence on the part of the carrier.  

2. RESPONDENT IS NOT LIABLE FOR THE DELAY AT THE DELIVERY OF THE 

CARGO  

35. RESPONDENT was forced to remain on the Suez Canal for 70 days. Hence, the blockage 

was a force majeure event that led to a delay which was impossible to foresee at the time 

the contract was signed (A).  

A. Delay at the delivery was caused by a force majeure event.  

36. The Vessel had to arrive to the discharge port in Melbourne on the 27 April 2021 at 19h09 

according to the passage plan.12 However, RESPONDENT was impeded to comply with the 

delivery at the agreed time due to an unexpected and unpredictable blockage on the Suez 

Canal.  The Vessel had to remain for 70 days in the Canal, which eventually resulted in 

the delivery being made on the 7 of July. 

37. This was confirmed by C. Stuffe & Co., Surveyors and Loss Adjusters, in whose four 

reports they acknowledge that Vessel remained trapped at the Canal entry approximately 

70 days due to a blockage that prevented access, which confirms the magnitude and 

veracity of the facts13. 

                                                
12 Moot scenario consolidated 2022 IMLAM v3 March 2022, pp. 72, 81, 91, 100. “C. Stuffe & Co Reports” 
13 Íbid 
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38. Pursuant to clause 5.1 of the B/L, liability of the carrier shall be determined in accordance 

with Articles 1-8 of the Hague Rules, which shall apply as a matter of contract.  

39. Under English common Law principles, force majeure needs to fulfill three requirements: 

externality, unpredictability and irresistibility.14 

40. With regards to the externality requirement, the circumstances that lead to the delay at the 

performance of the obligation were beyond the control of the parties. It is clear in this case 

that the blockage was beyond the scope of RESPONDENT’s control.  

41. Concerning the unpredictability requirement, it is clear that such an exceptional event was 

unpredictable at the time the contract was signed and when the vessel departed from the 

last port of loading, in Genoa (Italy). Even when the Vessel was approaching the Suez 

Canal the event was impossible to foresee, as it was at that time when reports were received 

of a third vessel blocking the Canal.  

42. Lastly, the irresistibility has been proven following the line of the last paragraph, as it was 

impossible to sail further and turning around and completing the journey via the Cape of 

Good Hope in Africa would have taken the vessel approximately 14 days extra15.  

43. In conclusion, all force majeure requirements have been satisfied.  

44. Hence, according to Article IV.2.d) of the Hague Rules, “neither the carrier nor the ship 

shall be responsible for loss or damage arising or resulting from (d) Acts of God”. We 

emphasize once again that delay at the delivery was caused by a force majeure event which 

was unpredictable and impossible to anticipate at the time the contract was signed. 

3. RESPONDENT IS NOT LIABLE FOR DAMAGES  

45. The damages caused to the cargo cannot be recovered at RESPONDENT as there was no 

negligent action from this party as he acted in due diligence all times (A). Thus, the 

                                                
14 Article published on 1st Match 2011 in Steamship mutual, “what is force majeure”? 
15 Moot Scenario, p. 2, point 2 of the Procedural Order no. 2. 
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RESPONDENT is not liable for any damage as any of them is a direct result either of the 

delay in the delivery (B) or of the unsuitability of the packaging or the containers (C). 

Notwithstanding, in case the Tribunal finds this party liable, it should be noted that there 

are some economic limitations for liability that CLAIMANT is not respecting (D). 

A. RESPONDENT has been diligent within its duties 

46. RESPONDENT has been diligent in its duties under The Hague Rules, acting properly and 

in good faith, fulfilling its obligations as it has been stated before.  

47. RESPONDENT is not liable for any damage, since the cargo damage is a direct result 

either of the delay in the delivery due to the blockage of the Suez Canal or of the 

unsuitability of certain containers for the cargo of certain goods. Moreover, we shall adhere 

to article 5.2 of the contract which states that the Carrier shall have no liability whatsoever 

for any loss or damage to the Goods, howsoever caused, if such loss or damage arises 

before acceptance by the Carrier of custody of the Goods or after the Carrier tendering the 

cargo for delivery. 

B. Damage is a direct result of the delay 

a. The tulips 

48. Damage of the Tulips was a direct result of the delay of the shipment. This is confirmed 

by the report carried out by the Surveyors and Loss Adjusters where it is said that the cause 

of the damage is that the bulbs sprouted likely due to the lapsed time between cultivating 

the bulbs, and eventual shipment to Australia 16.  

49. Moreover, containers had been packed in suitable containers and unlikely temperatures 

appeared unlikely according to Template data loggers17. Thus, the reason for the sprouting 

                                                
16 Moot Scenario, consolidated 2022 IMLAM v3 March 2022, p. 73 “Bulbs report by C. Stuffe and Co.” 
17 Íbid. 
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would not be caused by the unsuitability of containers and it is proven again that 

RESPONDENT acted in due diligence at all times.  

50. In addition, there were 1,200 missing single bulbs that were not found in the container 

according to the surveyors, however, CLAIMANT obliges us to pay this amount. It is 

remarkable that Bootiful engaged CLAIMANT to arrange shipment of the Containers18. 

Moreover, art. 3.5 HVR: The shipper shall be deemed to have guaranteed to the carrier 

the accuracy at the time of shipment of the marks, number, quantity and weight, as 

furnished by him, and the shipper shall indemnity the carrier against all loss, damages 

and expenses arising or resulting from inaccuracies in such particulars. For these reasons, 

we cannot accept paying for the missing single bulbs and the claimed amount should not 

be GBP 712,960 but GBP 516,928.   

51. It is worth mentioning the final remarks made by C. Stuffe & Co. Report. To be 

remembered, the surveyors contracted by the CLAIMANT: “Whilst it is evident that the 

Bulbs have sprouted, there is no evidence to suggest that any adverse conditions during 

voyage have led to an accelerated cultivation of the bulbs. Furthermore, we also cannot 

rule out that some of the bulbs were already in an advanced stage of cultivation prior to 

shipment”19.           (emphasis added)  

C. Damage is a result of the unsuitability of the packaging or the containers:  

52. The arguments put forward by the claimant lack factual logic as can be seen from the report 

carried out by the experts. Additionally, from a contractual point of view, it is clearly stated 

in the terms and conditions of the B/L: "The Carrier shall not be liable for any loss of or 

damage to the Goods arising from latent defects, derangement, breakdown, defrosting, 

stoppage of the refrigerating, ventilating or any other specialized machinery, plant, 

                                                
18 Moot Scenario, consolidated 2022 IMLAM v3 March 2022, p. 71 
19 Moot Scenario, consolidated 2022 IMLAM v3 March 2022, p. 73 
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insulation and/or apparatus of the Container, Vessel, Conveyance and any other facilities, 

provided that the carrier shall before and at the beginning of the Carriage exercise due 

diligence to maintain the Container in an efficient state"20. 

a. The Pharmas  

53. First of all, Consignee is Vaxon Pharma Pty Ltd whilst CLAIMANT is the notifying party 

according to the B/L21.   

54. The “Consignee” is the person entitled to take delivery of the goods under a contract of 

carriage indicated on a bill of lading whereas the “Notify party” means a person that should be 

notified by the carrier along with the consignee when the shipment arrives at port of discharge. 

Therefore, a Notify Party cannot claim goods from the carrier, as it does not acquire any rights 

under a bill of lading22.  

55. As a consequence, CLAIMANT has no standing to bring a claim on Pharmas and 

RESPONDENT must not be liable for damages before the CLAIMANT.  

56. In the alternative, in the unlikely event that this court should fail to consider that the 

Notifying Party can bring a claim on Pharmas it is important to highlight the unsuitability 

of the Containers in this case too. 

57.  According to the Packing Declaration signed by the Company Representative Myagihoff 

on 20 March 2021, timber packaging treated and marked in compliance with ISPM 15 was 

used, however, it was marked that unacceptable packaging materials had been used as 

packaging or dunnage in the consignment23. The Shipper has the duty to pack the goods in 

                                                
20 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 58 “B/L conditions paragraph 12.4” 
21 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 38 “Pharmas B/L” 
22  University of Chicago Law Rev. 730 (1953-1954) Carrier's Duty of Notification on an Order-Notify Bill of 

Lading.  
23 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 95. “Vaxoff Pharma Packing Declaration” 

https://www.letterofcredit.biz/index.php/2018/04/02/bill-of-lading/
https://www.letterofcredit.biz/index.php/2019/05/31/notify-party-of-a-bill-of-lading/
https://www.letterofcredit.biz/index.php/2019/04/03/parties-on-a-bill-of-lading-shipper-consignee-notify-party-and-carrier/
https://www.letterofcredit.biz/index.php/2019/05/15/consignee-of-a-bill-of-lading/
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accordance with the transport. It is also its duty to arrange the goods in such a way that 

they will not be damaged. 

58. It has been previously stated that according to the terms and conditions of the B/L, in its 

clause 12.4, the carrier shall not be liable for the loss or damage arising as a consequence 

of defrosting, stoppage of refrigerating (…) or other facilities, provided that the carrier is 

the one who should, at the beginning of the Carriage, exercise due diligence to maintain 

the Container in an efficient state. Which it has been done and consequently no liability 

can be established.  

59. On the survey conducted by Stuffe & Co. it is concluded that “However, data logger 

information supplied by Vaxon appears to show a fluctuation in temperature of 

approximately 58 hours between 6 and 8 April 2021 where the container reached an 

ambient temperature over this period of -24 ºC, and then progressively increased again, 

which would appear to support a freezing and subsequent defrosting of the product during 

voyage.24”  

60. This malfunctioning of the container cooling system for 58 hours cannot be blamed on the 

carrier. In any case, CLAIMANT should hold the container producer accountable as the 

systems failed and temperatures were drastically reduced and subsequently returned to the 

set temperature. The contractual clause that the carrier is not responsible for the breaking 

of the cold chain or the frosting/defrosting of the products contained in refrigerated 

containers is clear25.  

61. For all these reasons, RESPONDENT is not liable for loss and damage on pharmas in any 

scenario. 

                                                
24 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 102 
25

 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 58. “Clause 12.4 B/L” 



Memorandum for RESPONDENT 

22 

b. The Champagne  

62. In the alternative, in the unlikely event that this court should fail to follow the reasoning 

in respect of the court's lack of jurisdiction to hear the Champagne dispute, the following 

arguments are put forward:  

63. Under the terms of the contract between the parties, clause 1126 sets out the limitations of 

Carrier's liability where the container has not been loaded by Carrier. This clause provides 

for the carrier's exemption from liability if the container has not been loaded by the carrier. 

Specifically, it is referred to in clause 11.2  that “the Carrier shall not be liable (...) b) the 

unsuitability of the Goods for carriage in Containers; or c) the incorrect setting of any 

thermostatic, ventilation, or other special controls thereof, provided that, if the Container 

has been supplied by the Carrier, this unsuitability or defective condition could have been 

apparent upon reasonable inspection by the Merchant at or prior to the time the Container 

was packed.” 

64. The Champagne was carried in regular containers instead of refrigerated containers. 

Commercial practice when transporting champagne in containers across the sea is to 

transport it in refrigerated containers. This is because refrigerated containers control the 

temperature and can prevent excessive humidity. It is this humidity that has been 

responsible for the deterioration of the bottles. It is even more obvious that bottles of 

champagne containing distinctive stickers and a cork are very susceptible to changes in 

temperature and humidity. In addition, the damage has been increased by mold that has 

appeared on the wooden pallets on which CLAIMANT loaded the champagne crates.  

65. According to clause 11.3 of B/L version 3.7 it states "The Merchant is responsible for the 

packing and sealing of all shipper packed Containers and, if a shipper packed Container 

                                                
26Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 44.  
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is delivered by the Carrier with any original seal intact, the Carrier shall not be liable for 

any shortage of Goods ascertained at delivery."  

66. In addition, it was CLAIMANT's responsibility to have checked that the container's 

ventilation grille was taped as is clear from the aforementioned clause 11.2 d) of the terms 

and conditions of the contract.  

67. According to the Packing Declaration signed by Company representative Molly Muggings 

on 20th March 2021, timber packing not treated was being used and it was marked that 

unacceptable packaging materials had been used as packaging or dunnage in the 

consignment.  

68. The materials used in the packaging by the shippers were unacceptable and, as a 

consequence, champagne bottles arrived in poor conditions in Melbourne. The Shipper has 

the duty to pack the goods in accordance with the transport. It is also its duty to arrange 

the goods in such a way that they will not be damaged. For these reasons, RESPONDENT 

is not liable for loss and damage in champagne cargo, this is in line with what The Hague 

Rules set out in art. 4(2)(i).  

c. The wine 

69. According to the report issued by C. Stuffe & Co. a number of factors could be observed 

that caused the wine to spill27. The wine carried was Pinot Noir and the spilled amount of 

wine was 2,412.291 Liters.  

70. To illustrate to the court the loading of liquids into a Flexitank, it is necessary to indicate 

that once the container is prepared and the Flexitank is checked, it is filled, in this case, 

the wine is introduced into the Flexitank, which is perfectly stored in the container. These 

containers are supplied by Flexitop.  

                                                
27 Moot scenario consolidated 2022 IMLAM v3 March 2022, pp. 80-83 “C. Stuffe & Co Reports” 
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71. According to the Best Practice Guidelines for loading, transport and unloading of 

flexitanks28, “The container must be dry, rustfree, in a clean condition, free from sharp 

edges and from residue or odours of all previous cargoes. Lashing fittings at bottom rails 

and corner posts should not be damaged as they could cause punctures. Door recesses for 

bulkhead fixings must be in good condition and free from dents and obstructions.”  

 

72. From the report it can be seen that the bulkhead was emitting from the tear in the container 

sidewall and the valve was partially opened29. Additionally, the volume meter had not been 

calibrated since 2003 when it is customary to be done every 6 months. These circumstances 

meant that the loss of wine could not be detected beforehand and the difficulties in loading 

the goods meant that the spillage was greater than it should have been and went unnoticed.  

73. It stands to reason that in the first instance, the flexi was not in the best condition to 

transport the wine.  

74. These circumstances should have been forewarned when the wine was loaded into the 

flexi. It was not even noticed that the volume meter was not calibrated and all my principal 

did was to take the closed container and proceed to load it into the vessel as it appears from 

the B/L.  

75. It is not disputed that any impacts to the container during loading aggravated the loss of 

the wine. But what cannot be claimed is that this party is liable for the totality of the loss 

when it cannot be proved that the spillage occurred exclusively as a result of the loading 

and unloading operations of the container in which the flexitank was carried.  

76. In turn, this party cannot be held responsible for the initial conditions in which the flexitank 

was found and that due diligence was not exercised when placing the wine in the flexitank. 

                                                
28https://cefic.org/app/uploads/2018/12/BestPracticeGuidelines-for-loading-transport-and-unloading-of-

flexitank_2018-GUIDELINES-ROAD.pdf  
29 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 82. “C. Stuffe & Co Reports” 

https://cefic.org/app/uploads/2018/12/BestPracticeGuidelines-for-loading-transport-and-unloading-of-flexitank_2018-GUIDELINES-ROAD.pdf
https://cefic.org/app/uploads/2018/12/BestPracticeGuidelines-for-loading-transport-and-unloading-of-flexitank_2018-GUIDELINES-ROAD.pdf
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In relation to clause 11.2 a) of the version 3.7 B/L “the carrier  shall not be liable for loss 

or damage to the contents and the merchant shall indemnify the Carrier against any injury, 

liability or expense incurred by the Carrier if such loss of or damage to the contents and/or 

such injury, loss, damage, liability or expense has been caused by any matter beyond his 

control including, inter alia, without prejudice to the generality of this exclusion: (a) the 

manner in which the Container has been packed;”. Consequently, we must understand that 

the cost arising from the intervention of the MFB must be borne by the CLAIMANT, 

insofar as it is the merchant who must inspect the condition of the container before loading.  

D. Limitations of liability by the Hague Rules. 

77. In the hypothetical case that, as CLAIMANT would have this court believe, the 

RESPONDENT is liable for the damage to the goods, there are limits to liability that must 

be taken into account and that clearly reduce to a great extent the claims of the other party 

who is trying to avoid this limit to liability and favor a situation of unjust enrichment in 

bad faith.  

78. With regard to the limit of this party's liability, the applicable law agreed by the parties in 

the contract must be taken into account.  

79. Although the CLAIMANT has tried to make this court believe that the applicable law is 

The Hague-Visby rules, we can conclude from the definitions of the contract in the first 

clause of the B/L that "Hague Rules means the provisions of the International Convention 

for the Unification of Certain Rules relating to Bills of Lading signed at Brussels on 25th 

August 1924.”30. It follows from the above that there is clear the willing of both parties the 

application of the Hague Rules since the two parties are well aware of the rules contained 

in the Hague Rules and in Hague Visby. Both a Carrier and a Forwarder are used to 

                                                
30 Moot scenario consolidated 2022 IMLAM v3 March 2022, p.39.   
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working with both regulations and are not unfamiliar with them as would be expected with 

another party not involved in maritime transport. According to Article 28.1 and 4 of the 

UNCITRAL Model Arbitration Law, “the arbitral tribunal shall decide in accordance 

with the terms of the contract and shall take into account the usages of the trade applicable 

to the transaction”. 

80. The wording of Art. 4.5 of the 1924 Hague Rules reads as follows: “Neither the carrier 

nor the ship shall in any event be or become liable for any loss or damage to or in 

connection with goods in an amount exceeding 100 pounds sterling per package or unit, 

or the equivalent of that sum in other currency”.  

81. In the case of tulips, these are transported in trays (units) and CLAIMANT's claims amount 

to the full price per tray of:  

1. Darwin Hybrid Bulbs – 800 Trays  

2. Fosteriana Late Harvest Bulbs – 800 Trays 

3. Single Bulbs – 1,200 Trays 

When applying the limit stated in art. 4.5 of The Hague Rules of GBP100 per unit, the 

hypothetical carrier’s liability would stop at GBP 280,000. Additionally, the CLAIMANT 

has not paid the freight of USD 126,000 that must be subtracted from that theoretical 

amount.  

82. In the case of the wine, the loss has been quantified in the amount of EUR 17,392.62, being 

the loss of 2,412.291 Liters of the Pinot Noir reserve. By applying the limits of GBP 100 

per unit (Litro) in that case, the limit is above and, therefore, will not apply.  

83. In the case of the champagne, The bottles were transported in boxes of 6 bottles, which 

were grouped on pallets. In total, 70 pallets of bottle crates were transported in the various 
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containers31. According to the case law, each Box must be considered as a unit32 and, 

therefore, when applying the limits of GBP 100 per unit, the limit of liability for damages 

would be set at GBP 495,000 

29,700 Bottles / 6 bottles per box = 4,950 Boxes;  

4,950 Boxes x GBP 100 = GBP 495,000  

As it can be observed, the limit is far from the USD 927,954 that the CLAIMANT is 

establishing.  

84. In the case of the pharmas, it appears from Vaxon's commercial invoices that the pharmas 

were shipped in a total of 4,600 cartons containing the various products grouped together 

in the most appropriate way for their proper shipment. In turn, the boxes were grouped 

onto pallets for packing and loading onto the containers. A total of 140 pallets were 

shipped33.   

In this way, we must understand that each pallet corresponds to one unit. In order to qualify 

as a "package/package or unit listed on the B/L placed in a container" [Art. 4.5(c)] it is 

sufficient that the items carried -packages/packages- are precisely numbered on the B/L 

issued as it has been confirmed by the decisions The Maerks Tangier34 and Aqasia35. 

Thus applying the limits of GBP 100 per unit the liability of the RESPONDENT would 

amount to: 140 pallets x GBP 100 = 14,000 GBP 

85. What is more, under clause 7.1 of the   it is stated the following: “If the Carrier is liable 

for compensation in respect of loss of or damage to the goods, such compensation shall be 

calculated by reference to the value of the Goods plus freight and insurance if paid”36. As 

                                                
31 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 90 
32 Article published in 2018 at Revista de Derecho del Transporte “Commentary on the judgments of the English 

Court of Appeal "The Maersk Tangier" and "The Aqasia".  
33 Moot scenario consolidated 2022 IMLAM v3 March 2022, p 38. 
34 Kyokuyo Co Ltd v A.P. Moller - Maersk A/S (the Maersk Tangier) [2018] EWCA Civ 778 
35 The Aqasia [2018] EWCA Civ 276  

 
36 Moot scenario consolidated 2022 IMLAM v3 March 2022, p 42.  
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long as the freight remains unpaid by the CLAIMANT, the amount due to the 

RESPONDENT should be subtracted from the total amount of the liability compensation.  

III. COUNTERCLAIM 

86. This Tribunal might acknowledge that CLAIMANT has refused to pay the freight and thus 

breaching its obligations under the contract. Therefore, CLAIMANT is compelled to pay 

the freight plus the interests of late payment (A). Moreover, the expenses arising out of the 

Melbourne Fire Brigade (MFB) intervention after an unknown substance leaked from one 

of the wine’s containers (B). 

A. CLAIMANT has failed to pay the freight 

87. CLAIMANT has breached the contract when it refused to pay the freight37. Nevertheless, 

the duty to pay the freight is an essential term of the contract as it is claimed in clause 16.1 

“Full freight shall be payable based on particulars furnished by or on behalf of the 

Shipper”38. 

88. The freight is the consideration which is payable to the carrier for the carriage and arrival 

of the goods. Pursuant to the four B/L, the payment had to be done one week after the 

issuance of the invoices39.  

○ The Tulips’ tax invoice was issued on 22 March 2021 and was payable by 28 March in 

the amount of USD 126,000.00;  

○ Pharmas’ tax invoice issuance was on 27 March, becoming payable by 3 April in the 

amount of USD 126,000.00;  

                                                
37 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 9.  
38 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 47.  
39 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 69, 78, 88, 97. 
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○ Champagne’s tax invoice was issued on 29 March 2021 and was payable by 5 April in 

the amount of USD 94,500.00;   

○ The Wines’ tax invoice issuance was on 31 March 2021, becoming payable by 7 April 

in the amount of USD 168,000.0040. 

89. Therefore, the total amount due to the RESPONDENT is USD 514,500.00 

90. According to clause 16.2 “All Freight shall be paid without any set off, counterclaim, 

deduction or stay of execution at latest before delivery of the Goods41. Again, the 

CLAIMANT has breached its obligations as the amounts due were never paid for either 

before or after the goods were delivered.  

91. Moreover, the RESPONDENT sent an email compelling the payment by email on the 2nd 

of September 202142, but the amount remains unpaid until this day. 

92. Even after this latest request, CLAIMANT refused to pay arguing that the goods did not 

arrive in time nor in good conditions. However, the payment of freight is not negotiable 

obligation and it “remains payable in full although the cargo is delivered in a damaged 

condition; even if the owner is liable for the damage, the amount of the damage cannot be 

set off against freight43.  

93. Moreover, the obligation to provide transport of the goods has been executed and the 

RESPONDENT has already justified in the previous sections that the delay was caused by 

a force majeure event. In Excel Transportation Services, Inc. v. CSX Lines the Court 

claimed that “the bedrock of rule of carriage cases is that, absent malfeasance, the carrier 

gets paid.” 

                                                
40 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 9.  
41 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 47.  
42 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 21, email dated 2nd September from Natasha 

(CEO Q Shipping) to Abigail Artwood (NFI) 
43

 Voyage Charters. Informa. Lloyd’s Shipping Law Library, 4th Edition. London (2014). Ch. Freight. para. 

13.8. 
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94. Due to this non-payment, clause 16.6 of the B/L states that “If the Merchant fails to pay 

the Freight when due he shall be liable also for payment of service fee, interest due on any 

outstanding and/or overdue sum reasonable attorney fees and expenses incurred in 

collecting any sums due to the Carrier”44. For this reason, the interests for late payment 

are due pursuant the four B/L where it is stated that “Charges for late payment are 0.75% 

per month pro rata”45. 

B. CLAIMANT must reimburse for the payment done to MFB 

95. When Container PWTO593804 was being unloaded from the Vessel, an unknown 

substance was leaking so RESPONDENT had to report this content leakage to the MFB 

for investigation46.  

96. On 14th July 2021, the Melbourne’s Only Container Terminal issued invoice 2021/7/040 

to RESPONDENT for AUD 105,025.00 to pay for the intervention of the fire brigade. 

97. According to Clause 15.2 of the B/L “The Merchant shall be liable for and shall indemnify 

the Carrier against all loss, damage, delay, fines, attorney fees and/or expenses arising 

from any breach of any of the warranties in clause 14.3 or elsewhere in this bill of lading 

and from any other cause whatsoever in connection with the Goods for which the Carrier 

is not responsible”. 

98. Hence, CLAIMANT must reimburse the RESPONDENT for the payment done to the 

Melbourne Fire Brigade (MFB) of AUD 105,025.00 in loss and damage as the Carrier is 

not responsible for the Goods.  

                                                
44 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 47.  
45 Moot scenario consolidated 2022 IMLAM v3 March 2022, p. 69, 78, 88, 97.  
46 Moot scenario consolidated 2022 IMLAM v3 March 2022, p.10 
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PRAYER FOR RELIEF  

For all the reasons set out above, RESPONDENT request this Tribunal to:  

1. DECLARE that this Tribunal does not have jurisdiction to decide on Champagne 

claim;  

2. DECLARE that this Tribunal has jurisdiction to decide on RESPONDENT 

counterclaim;  

3. FIND that RESPONDENT is not responsible for the loss on the cargo and shall be 

released from paying damages;  

4. FIND that CLAIMANT has to bear the cost of the MFB's intervention. 

5. AWARD the freight due RESPONDENT and the interest accrued up to the date of the 

award. 

It is justice that we ask of this arbitral tribunal in Singapore on 20 April 2022.  

—————————————— 

SOLICITORS FOR RESPONDENT 
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