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STATEMENT OF FACTS 

1. The two parties to the arbitration are, Nextport Forwarders International Private LTD 

(CLAIMANT) who engaged in business as a freight forwarder and QSHIPPING LTD 

(RESPONDENT), a carrier as defined by Art 1 of the Hague-Visby Rules, entered into an 

agreement where the RESPONDENT agreed to carry goods on behalf of the CLAIMANT in 

accordance with the contracts evidenced by each issued Bill of Lading.  

2. Between 15th March and 24th March 2021, the RESPONDENT issued several Bills of Lading 

for the carriage and delivery of goods on behalf of the Claimant, to Melbourne, Australia. 

3. The Bills of Lading were issued by the RESPONDENT for 5,000 trays of Tulip bulbs (Tulips), 

items of ClapHeat muscular and anti-inflammatory treatment products (Pharmas), 7,700 cases 

of various reserves of Clicquot Champagne (Champagne) and 7 x 20’ Flexitank Containers 

filled with 5 varieties of Bulk Wines (Wines).  

4. Pursuant to the Terms and Conditions agreed upon by the two parties, the Cargo was shipped 

on Voyage 041S through Vessel MV Vespucci owned and operated by the RESPONDENT. 

5. At the time of loading the Cargo, it was agreed that the Vessel carrying the Tulips, Pharmas, 

Champagne and Wines (hereinafter to be referred to as CARGO) was to arrive in Melbourne 

on 27th of April, 2021. However, the Vessel carrying the goods arrived on 7th July, 2021.  

6. The aforementioned Cargo were in good order and condition at the time of loading, however 

on arrival in Melbourne on 7th July. 2021, upon inspection, they were found to be severely 

damaged.  

7. The RESPONDENT had duties, according to the Bills of Lading as well as the Hague-Visby 

rules, such as to properly and carefully handle, keep and discharge the cargo but they were 

wrongfully and in breach of these duties failing to deliver the Cargo in the same good order 

and condition as when they were shipped.  
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8. A Notice of Arbitration was issued on the 10th of September 2021 by the legal representatives 

of the CLAIMANT, Aft Lawyers. The CLAIMANT commenced proceedings on the 1st of 

October, 2021, claiming damages and costs for the delivery of damaged goods, the additional 

freight and landing costs as well as for the late delivery of the vessel. The seat of Arbitration is 

London. The Governing law is the UK Arbitration Act.   
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SUMMARY OF ARGUMENTS 

 

ISSUE 1: The challenge to the jurisdiction of the Tribunal can be decided by the Tribunal 

pursuant to the competenz-competenz doctrine. The Respondent has clearly communicated to 

Claimant regarding their new change to issue their B/Ls in v.3.8 from January 2021, following 

the closure of the arbitral center mentioned in the arbitration agreement included in the B/L 

v.3.7. Accordingly, Claimant agreed to its terms and there was unanimous agreement between 

the parties to resolve any disputes by arbitration at the LCIA. Despite this agreement, 

Respondent erroneously printed the Champagne B/L on the old version. However, as the 

parties’ agreement precedes any error, the dispute relating to the Champagne B/L too needs to 

be initiated at the LCIA and this gives jurisdiction to the Tribunal. 

ISSUE 2: Claimant has been named in care of the shipper as consignee in the Pharmas B/L. 

Accordingly, all rights and liabilities in relation to that B/L has been transferred to Claimant 

giving it the character of a negotiable B/L. The B/L agreement grants the Merchant, which 

includes the consignee to bring forward any claims regarding damage to the Cargo. Hence, 

Claimant is entitled to raise the claim against Respondent. 

ISSUE 3: Respondent’s breach of duties and liability for damages – The Claimant having 

established the damage of his goods during carriage and the loss suffered in consequence, the 

onus is placed on the respondent to show he was not in breach of his duties or that the damage 

was caused by an exempted circumstance. The facts indicate the Respondent was in breach of 

his duties and that there exist no exempting circumstances. Hence the Respondent is liable to 

pay damages to the Claimant for his losses. 

ISSUE 4: Quantum of Damages – The respondent should be ordered to pay the entire sum of 

losses endured by the Claimant as damages. The provisions for the limitation of liability in the 
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HAGUE-VISBY RULES should not apply for the respondent’s benefit owing to his reckless 

conduct. 

ISSUE 5: Claimant does not owe damages – The Claimant avers that he has settled his freight 

fee. And respondent’s conduct is inconsistent with a non-payment. Hence the Claimant is not 

liable to pay the freight cost as damages. The Claimant is also not liable to reimburse the costs 

incurred by the respondent at the Melbourne port, since the leakages are a consequence of the 

respondent’s negligence. 
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ARGUMENTS 

ISSUE 1: THE ARBITRAL TRIBUNAL HAS JURISDICTION TO HEAR THE 

DISPUTE 

1. Nextport Forwarders PTY LTD [“Claimant”] entered into a contract with Q Shipping LTD 

[“Respondent”] to carry Claimant’s 5,600 trays of tulip bulbs [“Tulips”], ClapHeat muscular 

and anti-inflammatory treatment products [“Pharma”], 7,700 cases of various reserves of 

Clicquot Champagne [“Champagne”] and 7 x 20’ Flexitank containers filled with five varieties 

of bulk wine [“Wine”] [collectively called as “Cargo”]. Respondent issued B/Ls for each of 

the types of goods within the Cargo to evidence the agreement to carry the Cargo on the Vessel 

M.V. Vespucci on Voyage 041S [B/L, pp.35-38]. These B/Ls comprised Respondent’s standard 

form terms and conditions endorsed on the back which also included the arbitration agreement 

in clause 26 [B/L v.3.8, pp.52-64]. 

2. According to the “competenz-competenz doctrine”, tribunals have the power to consider and 

decide disputes concerning their jurisdiction [Born, p.1047]. The tribunal gains its powers of 

jurisdiction from the arbitration agreement and in accordance with the law governing the 

arbitration agreement [Redfern/Hunter, p.307]. The arbitration agreement in this case clearly 

states that “The arbitration shall be administered by the London Court for International 

Arbitration [LCIA]” [B/L v.3.8, P 64, Clause 26]. Further, the law governing the arbitration 

agreement, which is the UNCITRAL Arbitration Rules provides in Article 23(1) that the 

tribunal has the power to rule on its own jurisdiction [B/L v.3.8, p.64, Clause 26; UNCITRAL 

Arb Rules]. Hence, the Tribunal constituted under the arbitral proceedings initiated by Claimant 

at the LCIA, has jurisdiction to hear this dispute. This is followed by the agreement of the 

Parties as all B/Ls are agreed by the parties to be issued under v3.8 which gives jurisdiction to 

this Tribunal [1.1] and alternatively, even if the B/L v.3.7 is valid, this still does not deny the 
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Tribunal’s jurisdiction [1.2]. Further, the Award made by the Tribunal cannot be challenged 

under Art. V(1)(d) NYC [1.3]. 

1.1 All B/Ls are agreed by the parties to be issued under v3.8 which gives jurisdiction to 

this Tribunal 

3. “Party autonomy forms the cornerstone of arbitration” [Born, p.1098]. 

4. Respondent argues that this Tribunal constituted under the LCIA does not have jurisdiction to 

hear the dispute in relation to the Champagne B/L as it is printed on v.3.7 which states that the 

arbitration needs to be administered by Paris Arbitration Center for Cargo Claims [“PACCC”] 

[Defence, p.8]. The question on the powers and jurisdiction of the tribunal is decided by initially 

indetifying the powers conferred on them by the parties [Redfern/Hunter, p.307]. Claimant and 

Respondent have agreed that all B/Ls will be issued under v.3.8 [Claim, p.8] It was in fact the 

policy of Respondent that from January 2021, they will be trading on B/L v.3.8 as clearly 

reiterated in the footnote of all their email communication [Emails, pp.21,22,25,33]. However, 

Respondent has erroneously printed the Champagne B/L on v.3.7 against the clear 

communication made to Claimant. Respondent understands that it is a fault on their part as they 

discuss in the emails exchanged between its employees that the Champagne B/L was printed 

on old stock paper which they were supposed to have destroyed, and hence realized that it is a 

potential problem for them [Email, p.20]. 

5. The fault on the part of the Respondent does not signify either parties’ intention to differ from 

their initial agreement and thus, there is no express agreement between the parties to resolve 

their dispute under the PACCC. Therefore, this Tribunal should find that it has jurisdiction 

pursuant to the terms of the B/L v.3.8 on which the Champagne B/L should have been printed 

in accordance with the agreement of the parties. 
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1.2 Alternatively, even if the B/L v.3.7 is valid, this still does not deny the Tribunal’s 

jurisdiction 

6. Respondent may argue that acceptance of the Champagne B/L printed on v.3.7 signifies 

Claimant’s agreement to resolve the dispute under arbitration at the PACCC which denies the 

jurisdiction of this Tribunal. However, it is to be noted that the arbitration agreement under 

v.3.7 is a pathological one. A pathological arbitration agreement consists of non-existing 

elements such as reference to an arbitral institution or person that exists (or existed) but which 

due to other circumstances is inaccessible to the parties [Frank, p.299]. Pathological arbitration 

agreements are de facto inoperable; however, they can be interpreted by use of the “Dominant 

purpose test” to identify how to resolve the dispute [Frank, p.310]. The arbitration agreement 

in B/L v.3.7 refers for disputes to be solved under the PACCC which has announced its closure 

due to COVID-19 on 30 June 2020 [B/L v.3.7, p.51, Clause 26; Exhibit, p.104]. The 

inaccessible nature of the PACCC renders the arbitration agreement in the Champagne B/L 

pathological which leads us to the application of the Dominant purpose test to decide how to 

nevertheless resolve the dispute. 

7. Despite the acceptance of the B/L v.3.7 by Claimant, the Tribunal does have jurisdiction in 

accordance with the terms of the B/L v.3.8 by application of the Dominant purpose test [1.2.1] 

and the pathological arbitration agreement does not affect the jurisdiction of the tribunal as it 

is a mutual mistake [1.2.2]. 

1.2.1 The Tribunal has jurisdiction by application of the Dominant purpose test 

8. The Dominant purpose test considers if the parties have expressed a clear intention to settle 

their disputes by arbitration despite the reference to a non-existent arbitral institution. It was 

held in the case of Lucky-Goldstar v. Ng Moo Kee, which used the Dominant purpose test, that 

an agreement on a non-existent arbitration institution is equivalent to an agreement to arbitrate 

that does not specify a forum, as the parties had the intent to arbitrate even in the absence of a 
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properly designated forum [Lucky-Goldstar v. Ng Moo Kee]. The Courts in that case went 

ahead to apply the rules of the American Arbitration Association to solve the dispute as it more 

than adequately provided for all discovery questions and for the appointment of the appropriate 

arbitrators, which were required of the non-existent arbitral institution [Lucky-Goldstar v. Ng 

Moo Kee]. 

9. In the present case, the PACCC which is named under the arbitration agreement in B/L v.3.7 

is inaccessible [Exhibit, p.104]. However, the presence of the arbitration agreement in the 

Champagne B/L issued by Respondent and the acceptance by Claimant indicates the parties’ 

intention to take disputes to arbitration regardless. Next, it needs to be considered whether 

LCIA is an adequate replacement for PACCC to conduct the arbitration. The arbitration 

agreements in B/L v.3.7 and B/L v.3.8 differs only in two aspects. First, B/L v. 3.8 requires the 

PACCC to appoint arbitrators for the proceedings while the other requires the LCIA to do the 

same. Second, the seat of arbitration under B/L v.3.7 is Paris, France while for the other it is 

London, UK. 

10. On the first, the appointment of arbitrators by the LCIA is a practical replacement as the 

PACCC is not existent to conduct such appointment. The LCIA, which is a neutral arbitral 

institution agreed upon by the parties under B/L v.3.8, has rules which are adequate for the 

appointment of the arbitrators in an impartial manner which satisfies the original intention of 

the parties for the arbitrators to be appointed by a neutral third-party arbitral institution [Art.5 

LCIA Arb Rules]. 

11. The second point of difference is regarding the place of arbitration. The “place” or “seat” of 

arbitration is defined as the “juridical seat of arbitration” and has no link to signify a 

geographical location [Redfern/Hunter, pp.171,172]. In PT Garuda v. Birgen Air, the contract 

stated that the place of arbitration shall be Jakarta, Indonesia, but the hearings were held in 

Singapore. During the challenge to this alleged change of place of arbitration, the courts held 
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that the “place” does not signify a geographical location and thus, the choice of seat is 

unaffected even if the hearings were held in Singapore [PT Garuda v. Birgen Air]. Similarly, 

the parties in this case could hold the hearings in London or even Singapore, as contemplated 

in the later communication, whilst the “place” of arbitration could remain as Paris as agreed 

under the arbitration agreement in B/L v.3.7 [File note, p.1]. The Respondent was aware that 

the PACCC was no longer in operation when they issued the Champagne B/L on 22 March 

2021, which accounts for their understanding that it is practically impossible to conduct the 

hearings in Paris. Hence, the arbitral proceedings have been validly initiated under the LCIA 

and the Tribunal has jurisdiction to hear the dispute. 

1.2.2 The pathology in the arbitration agreement does not affect the jurisdiction of the 

Tribunal as it is a mutual mistake 

12. When the agreement on a non-existing arbitral institution is a mutual mistake, the reference to 

such institution must merely be viewed as the parties’ express intent to arbitrate [Gar Energy 

case]. A different forum could be used to carry out this intention as there is no evidence the 

parties’ agreement to arbitrate depended on the use of the [non-existing] rules, or that a material 

term of the arbitration agreement was the use of these rules [ibid]. The invalid forum selection 

provision is severable from the rest of the arbitration agreement and because the forum 

selection provision is ‘null and void’, the otherwise valid arbitration agreement is treated as if 

it does not select a forum [Control Screening case; HKL Group Co. case]. 

13. Respondent has by mistake printed the Champagne B/L on the older version – v.3.7 [Email, 

p.20]. Claimant has mistakenly agreed to it and only realized it after the non-conformity issues 

of the Cargo arose [Email, p.28]. Since the parties are at a mutual mistake, the agreement to 

arbitrate under the PACCC should not be construed strictly as the parties would not intend to 

agree on doing something impossible – but rather construed following the reasoning in ¶¶9, 10 

and 11, and thus, the Tribunal should find that it has jurisdiction to hear this dispute. 
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1.3 The Award made by the Tribunal cannot be challenged under Art. V(1)(d) NYC 

14. Respondent may attempt to challenge the Award under Art. V(1)(d) NYC by stating that it is 

one issued “not in accordance with the procedure agreed between the parties” as the one laid 

out in the B/L v.3.7. Such challenges made with regard to arbitration agreements which have 

inaccessible elements, i.e. non-existent arbitral institutions, seem to ignore that it is not a case 

of setting aside the agreement between the parties but of interpreting and supplementing an 

unclear/defective procedure using the gap-filling rules [Frank, p.302]. The purpose and 

consideration behind the NYC is not to interpret it so narrowly as to make pathological 

arbitration agreements inoperable [ibid]. Even the UNCITRAL Model Law impliedly confirms 

in Art. 11(4) that an arbitration agreement may generally remain valid and binding, 

notwithstanding the failure of the parties’ agreed mechanism for appointing the arbitrators 

[Born, p.1715; KVC Rice case]. Hence, the parties being from States that have laws with similar 

provisions to the UNCITRAL Model Law and as parties to the NYC would find that such 

challenge will not be upheld by the national courts. The pragmatic solution to resolve the 

dispute at hand is to begin arbitration under the LCIA in the absence of a functioning PACCC, 

as it is the next mutually agreed arbitral institution between the parties. It is thus in no way 

against the procedure agreed between the parties. 
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ISSUE 2: CLAIMANT HAS STANDING TO BRING CLAIMS IN RELATION TO 

THE PHARMAS B/L 

15. Respondent alleges that Claimant cannot claim damages for the loss occurred in relation to 

Pharma delivered pursuant to B/L QHIP77245 [Cross-claim, p.8]. B/Ls can be of different 

types; “in care of” bills being a category under the negotiable type of B/L. For a bill to be of 

this kind, it needs to include “in care of [name of party]” in the consignee box [Mills, p.32]. In 

such an instance, the B/L is indorsed upon this named third party and they are entitled to 

exercise all rights and liabilities in relation to the B/L just as the original holder of the B/L 

would. Where the B/L also serves as the contract of carriage, only the lawful holder is eligible 

to bring a claim in relation to it [ibid, p.33]. While the Hague-Visby rules does not define “a 

lawful holder of a bill of lading”, we could refer to the closest law, the English COGSA 1992. 

It states in s.5(2)(b), a lawful holder is “a person with possession of the bill as a result of the 

completion, by delivery of the bill, of any indorsement of the bill or, in the case of a bearer bill, 

of any other transfer of the bill”. 

16. Clause 3 of the B/L agreement grants the Merchant, which includes the consignee, the authority 

to contract on behalf of the shipper [B/L v.3.8, p.53]. Following the above principles and the 

authority on Claimant to contract on behalf of the shipper proves that Claimant has standing to 

bring the claim against Respondent. 
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ISSUE 3 - IS THE RESPONDENT IN BREACH OF CONTRACT FOR DELIVERING 

DAMAGED/UNUSEABLE CARGO? AND IS THE RESPONDENT LIABLE FOR 

THE LOSSES OF THE CLAIMANT? 

17. In Maritime matters such as the instant dispute the burden of the Claimant is to initially 

establish that a loss occurred during carriage and then the burden shifts to the Respondent to 

explain that the cause of the loss falls within an exemption under Article 4 of the rules. Then 

the burden returns to the Claimant to show negligence or that the ship was unseaworthy [Nova 

Steel Ltd v Kapitonas Gudin]. In other words a regime of ‘presumed fault or negligence’ of the 

Respondent is followed [Tong-jiang/Peng]. 

3.1 The Damage to the cargo occurred during carriage 

18. The responsibility of the carrier for the safety of cargo under the Hague-Visby rules extends 

from the moment of loading goods onto the vessel to the moment they’re unloaded pursuant to  

Article 1(e).  

19. The liability of the Respondent for the safety of the cargo extends only to the period which 

“relates to the carriage of goods by sea” as expounded in the landmark dictum of Devlin J in 

Pyrene Co Ltd v Scindia Steam Navigation Co Ltd. Therefore the Claimant must establish the 

cargo was damaged during carriage. In the instant matter, the Claimant submits that the losses 

occurred during the carriage. According to Articles 3.3 and 3.4 of the HAGUE-VISBY RULES 

the issuance of a bill of lading is prima facie evidence of the good order and condition of the 

cargo. 

20. Hence the issuance of Bills of Lading for the cargo indicates that the cargo was in good 

condition at the time of loading, and therefore their damaged status at the time of unloading 

was in consequence of events that transpired during the carriage [B/Ls, pp.35-38]. 

21. Thus it can be seen that the cargo was damaged while under the responsibility of the 

Respondent, which renders him liable for any losses the Claimant suffered in consequence. 
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3.2 The damages to the cargo resulted in losses for the Claimant 

22. Once the Claimant establishes the damage occurred during carriage, he must show that he 

suffered a loss in consequence of those breaches in order to claim damages [Perfect Best Asset 

v ADL Express]. 

23. In consequence of the cargo being damaged upon arrival, the Claimant had to settle claims 

made by its clients in the following amounts 

1. Tulips: GBP 712,960.00 

2. Wines:  EUR 17,392.62 

3. Champagne: USD 927,954.00 

4. Pharmas: EUR 17,392.62 

24. Thus it can be seen that the Claimant suffered significant losses in consequence of the damages 

to the cargo that occurred during carriage. 

25. The Claimant also considers the freight charges paid to the Respondent amounting to USD 

514,500.00 to be a loss it suffered given that the Respondent has not fulfilled his duties. Hence, 

this amount should be returned to the Claimant as well. 

26. The Claimant submits that having established in the preceding paragraphs, that a) the cargo 

was damaged during carriage and b) he suffered losses in consequence, he has discharged his 

burden and shifted the onus onto the Respondent to show that the damages occurred didn’t 

occur due to a breach of the Respondent’s duties as a carrier under Article 3 of the HAGUE-

VISBY RULES [Volcafe Ltd v. Compania]. 

27. Notwithstanding, the Claimant submits the following arguments to the effect that the Claimant 

was in breach of his duties and therefore is liable to pay damages. 

3.3 Respondent was in breach of his duties 

28. According to Article 3 of the HAGUE-VISBY RULES a carrier (the Respondent in this matter) 

has certain responsibilities so as to ensure the safe carriage of goods. Therefore, damage to the 
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cargo would imply a breach of these duties and resulting in liability for the carrier. However, 

should the cause of losses fall within any of the exceptions specified in Article 4, it would not 

be considered a breach of his duties. 

29. The Claimant has submitted arguments below to the effect that  

1. The causes of the damage to the cargo indicate the Respondent was in breach of his 

duties 

2. The causes of losses do not fall within any of the exemptions 

30. The duties of the Respondent stated in paragraph 9 of the claim and admitted by the Respondent 

on paragraph 9 of the defense are reproduced below [Claim, p.4; Defence, p.8]. 

Pursuant to the Bills of Lading described in paragraphs 3 to 7 herein (Bills of Lading) and the 

Hague-Visby Rules, the Respondent had duties, inter alia, to: 

(a) properly and carefully load, handle, stow, carry, keep, care for, and discharge the Cargo 

carried; 

(b) properly man, equip and supply the Vessel; 

(c) make the holds and all other parts of the Vessel in which the Cargo was carried fit and safe 

for its reception, carriage and preservation; and 

(d) exercise, before and at the beginning of the Voyage, due diligence to make the Vessel 

seaworthy. 

31. The Claimant submits that upon investigation into the cause of losses of each of the variety of 

cargo, it becomes abundantly clear that the damages were caused by the Claimant’s breach of 

duty.  

Tulips: 

32. The Tulips were dispatched from the UK on March 15th with the expectation of delivery by 

the 27th of April. But was delivered on the 7th of July, approximately 70 days later. By that 
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date the Tulips were unfit for consumption. 2800 bulbs had already sprouted making them unfit 

for use. 

33. At this point, it may seem the Respondent can seek refuge of Article 4.2(q) of the HAGUE-

VISBY RULES which states: “Neither the carrier nor the ship shall be responsible for loss or 

damage arising or resulting from… any other cause arising without the actual fault and privity 

of the carrier, or without the fault or neglect of the agents or servants of the carrier, but the 

burden of proof shall be on the person claiming the benefit of this exception to show that neither 

the actual fault or privity of the carrier nor the fault or neglect of the agents or servants of the 

carrier contributed to the loss or damage” 

34. The Claimant believes that Respondent cannot rely on this exception because the extended 

duration of the voyage (90 days) is less than the time usually taken by the bulbs to sprout (120 

days) [Survey report, p.73]. In such a context, the only possible explanation of the sprouting is 

some negligence of the Respondent during carriage. 

35. It is thus evident the Respondent “(a) properly and carefully load, handle, stow, carry, keep, 

care for, and discharge the Cargo carried; OR (c) make the holds and all other parts of the 

Vessel in which the Cargo was carried fit and safe for its reception, carriage and preservation” 

Wines: 

36. According to the assessor’s report, the flexi in which the wines were stored was severely 

damaged during carriage [Survey report, p.83]. The result was the loss of 1/5th of the wines.  

37. The damages, stated above, could only occur in consequence of the recklessness of the 

Respondent in handling the goods. 

38. The Respondent thus failed to “(a) properly and carefully load, handle, stow, carry, keep, care 

for, and discharge the Cargo carried; OR (c) make the holds and all other parts of the Vessel 

in which the Cargo was carried fit and safe for its reception, carriage and preservation” 
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Champagne 

39. According to the assessor’s report, the cause of the spoilage of champagne is the buildup of 

humidity. The reason for the buildup of humidity in the containers is the taping of the container 

vents and painting over which prevented the flow of air. This was magnified by the delay in 

delivery [Survey report, pp.90-92]. 

40. The Respondent by painting over the vents and taping over them made the containers unsuitable 

for the carriage of wines. Therefore, it can be seen the Respondent failed to “make the holds 

and all other parts of the Vessel in which the Cargo was carried fit and safe for its reception, 

carriage and preservation” and was thus in breach of his duties. 

Pharmas 

41. As very clearly set out in the assessor’s report the cause of the damage to the pharma is the 

“fluctuation in temperature of approximately 58 hours between 6 and 8 April 2021 where the 

container reached an ambient temperature over this period of -24oC, and then progressively 

increased again, which would appear to support a freezing and subsequent defrosting of the 

product during voyage.” [Survey report, p.101]. 

42. Thus it is abundantly clear that the Respondent’s failure to “make the holds and all other parts 

of the Vessel in which the Cargo was carried fit and safe for its reception, carriage and 

preservation” by not ensuring the proper temperatures were maintained. 

43. Therefore, it is clear the Respondent was in breach of his duties and is therefore liable to pay 

damages. 

44. Furthermore, the Claimant reiterates that none of the exemptions under Article 4.2 of the 

HAGUE-VISBY RULES are applicable in this dispute to the Respondent, and therefore he 

cannot be exempted from liability for damages. 



MEMORANDUM FOR CLAIMANT SRI LANKA LAW COLLEGE 
 
 

 

17 
 

ISSUE 4 - QUANTUM OF DAMAGES 

45. The Claimant has suffered extensive losses owing to the Respondent’s breach of his duties, and 

avers that the Respondent must be held liable to pay the full amount of those losses as damages. 

46. The losses of the Claimant are in total 

1.  GBP 712,960.00 

2.  EUR 796,258.97 

3.  USD 1,442,454.00 

47. The Claimant is aware of the limitation of damages under Article 4.5 of the HAGUE-VISBY 

RULES, but submits that the tribunal should discard with that provision given the reckless 

conduct of the Respondent. 

48. The Claimant submits that the Respondent acted with gross negligence and recklessness. The 

damages incurred to container PWTO593804, piercing it by carelessly using container 

handling equipment among others proves the recklessness of the Respondent. 

49. The Claimant makes reference to the judgement of the Tribunal of Naples in Fertilizers and 

Chemicals Ltd. v. Grimaldi Compagnia di Navigazione S.p.A. where it was held that “When 

the loss of the goods is due to the gross negligence of the carrier the limit of liability provided 

by the Hague-Visby Rules is null and void, since it is contrary to ordre public” 

50. As such the Respondent should be held liable for the full amount of damages claimed by the 

Claimant given his reckless conduct that resulted in losses for the Claimant. 

ISSUE 5 - THE CLAIMANT IS NOT LIABLE FOR ANY DAMAGES 

5.1 Freight Cost 

51. The Respondent alleges the Claimant has not settled its freight dues to the Respondent. This is 

blatantly false and not consistent with the conduct of the parties. 
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52. Pursuant to clause 17 of the Contract, the Respondent has lien over the cargo until payment is 

settled. In such a context, the release of the cargo by the Respondent, would have occurred only 

after the settlement of dues. 

53. Therefore, the Respondent’s cross-claim for the freight cost is without merit. 

5.2. Incidental Expenses at the Melbourne Port 

54. The Respondent has also claimed damages from the Claimant for the expenses incurred by him 

due to the port shutdown and inspection cost. The Claimant contends he is not liable for this. 

55. It is submitted that the circumstances which led to the inspection and halt of operations was the 

leakage of wine from container PWTO593804, which was suspected to be a hazardous 

substance.  

56. This leakage was caused by damage to the container and the flexitank therein from the 

Respondent’s reckless use of container equipment. As such there is no basis to hold the 

Claimant liable to reimburse these costs stemming from the Respondent’s self-inflicted 

damage. 

  



MEMORANDUM FOR CLAIMANT SRI LANKA LAW COLLEGE 
 
 

 

19 
 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

…………………………………….............. 

PRAYER FOR RELIEF 

In light of the arguments presented hereinbefore, the Claimant would like to respectfully 

request the Tribunal to find that, 

I. The Arbitral Tribunal does have the jurisdiction to hear the case under B/L 

QSHIP68735 

II. The Claimant does have the standing to bring a claim in relation to B/L 

QSHIP77245 

III. The Respondent has breached its contractual obligations 

IV. The Respondent is liable for the loss faced by the Claimant 

 

And order the Respondent to, 

I. Bear the costs of the Arbitral Proceeding 

 

 

Counsel for Claimant 

 

Anam Ismail [Signed] 

Hana Haffee [Signed] 

Kavindu Tennakoon [Signed] 

Manul Rajapaksha [Signed] 

Najma Rizwan [Signed] 

Shenal Wijesinghe [Signed] 

 

 

 

 

 

 

 


