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SUMMARY OF ISSUES 

 

1. The Charterers have not breached the Charter party with regard to the 

performance of Hull Cleaning. 

 

  1.1 The Charterers are not obligated to perform hull cleaning as per Clause 83 (d) 

  1.2 CLAIMANT rejecting the offer to clean the hull of the vessel at North Titan Port is 

unreasonable 

2. The Charterers are not obliged to pay for the damages of late re delivery. 

 

2.1 charterers claim restitution of the sum overpaid as hire/damages. 

2.2 Charterers had no special knowledge about the next fixture at the time of entering into the 

Charter party 

2.3  In the instance the Charterers are found liable the damages are overestimated 

 

3. The Charterers are entitled to a Counterclaim against the Owners. 

 

3.1 The Charterers are entitled to raise a cargo claim against the owners 

3.2 The owners are at fault in causing damage to the cargo during the course of ballasting 

operations of the vessel.
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STATEMENT OF FACTS 

 

1. On 18th of March 2016 Panther Shipping Inc. (the CLAIMANTS) owners of M/V 

“THANOS QUEST” (the vessel) entered into a Time Charter Party (TCP) with charterers, 

Omega Chartering Limited (the RESPONDENT). 

  

2. The time charter trip was of about 50-55 days carrying a cargo of harmless bulk products 

from West Coast Port to Wahanda Port, which is also the redelivery port of the vessel. 

 

3. The Vessel was delivered into the Charter party on 29th of March 2016.On 20th of April 

2016 the vessel sailed for Wahanda upon the completion of cargo loading. 

 

4. Upon arrival at Wahanda on 7th of May 2016, the Vessel was detained by the Port Authority 

as they had reasonable grounds for suspecting that one or more crew members was carrying 

the Ebola virus. This caused a delay to the Vessel berthing until 26th of June 2016.  

 

5. On 24th of May 2016 the charterers requested relevant information and advice from 

Wahanda Port services to arrange hull cleaning as the vessel waited for a long time at the Port 

due to the above detention. In response Wahanda Port Services informed that hull cleaning 

could not be performed at the Wahanda anchorage for visibility reasons.  

 

6. On 8th of June 2016 Charterers sent an email to Owners (via the Vessel’s managers and 

brokers, respectively Hulk Hulls (“Managers”) and Clark Kent & Sons (“Brokers”)) noting the 

inability to carry out hull cleaning at Wahanda port. Charterers further requested advice from 

the Owners to solve the issue or offered to pay Owners a lump sum instead. 
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7. Furthermore on 23rd of June 2016 the charterers obtained a quotation for hull cleaning of 

the vessel from Titan Shipbuilders of North Titan Port and forwarded the same to the owners 

of the vessel. 

 

8. On 29th of June.2016, Owners sent an email to Charterers (via Brokers) calling upon 

Charterers to arrange for the Vessel’s hull to be cleaned at South Island following the 

completion of discharge at Wahanda. On 30th of June 2016, Charterers responded to Owners 

(via Brokers and Managers) stating that any voyage to South Island would be non-contractual 

and that cleaning could not be performed at Wahanda. 

 

9. During this period the charterers offered to pay a lump sum to the owners for hull cleaning 

in full and final settlement of the matter in two further instances as an alternative option for the 

owners.  

 

10.The Vessel was re-delivered on 30th of June 2016 following which the vessel’s hull was 

cleaned at South Island between 1st of July 2016 and 3rd of July 2016. 

 

11. Upon discharge of the Cargo at Wahanda, the cargo was found to be severely wet damaged. 

The cause of the damage was negligence on the part of the crew. In particular, the crew 

negligently pumped water into the cargo hold while ballasting prior to leaving the berth at West 

Coast. As a result of the wet damage, the receivers of the cargo brought a claim against 

Charterers (the “Cargo Claim”).  
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12. On 23rd of May 2017 the charterers requested for a three months’ time extension in relation 

to claim for cargo damage and a further three months’ time extension on 23rd of August 2017 

both of which were granted by the owners. Furthermore on 23rd November 2017 the charterers 

requested for a three months’ time extension for the third time. 

 

13. The Attorneys (Thor & Loki Brothers) representing the owners of the vessel issued the 

Notice of Arbitration to the charterers on the 16th of October 2018.  
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1. The Charterers have not breached the Charter party with regard to the performance 

of Hull Cleaning. 

 

1.1 The Charterers are not obligated to perform hull cleaning as per Clause 83 (d) 

 

1. Clause 83 of Omega Chartering Rider Clauses refers to BIMCO Hull fouling clause for 

Time Charter parties.  

 

“Clause 83(d): Cleaning in accordance with this Clause shall always be carried out 

prior to redelivery.  If, nevertheless, Charterers are prevented from carrying out such 

cleaning, the parties shall, prior to but latest on redelivery, agree a lump sum payment 

in full and final settlement of Owners’ costs and expenses arising as a result of or in 

connection with the need for cleaning pursuant to this Clause.”  

2. On 7th May 2016 the vessel arrived at Wahanda but was held at anchorage by Port State 

Control. The Vessel was not allowed to berth as the Port Authority had reasonable 

grounds for suspecting that crew members were carrying the Ebola virus and was later 

quarantined as the crew members were found be sick. It was on the 26th June 2016 after 

50 days of delay caused by quarantine that the Vessel was allowed to berth.  

 

3. In establishing that the Charterers were in fact ‘prevented from’ cleaning the Vessel it 

must be noted that it was the Wahanda Port Services that notified the Charterers that 

Hull cleaning could not be performed at the Wahanda port due to current, charge and 

poor visibility reasons. In their communications it is distinctly instructed by them that 

the ship owner should arrange for a different port for the cleaning requirements as, 

Wahanda Port Services, are unable to arrange at it at this port. 
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4. Therefore the charterers are very clearly prevented from carrying out the cleaning of 

the hull at the Port prior to re-delivery thereby activating the function of the Clause 

83(d) entitling them to the option of agreeing to a Lump sum payment in full and final 

settlement of Owner’s Costs and expenses arising as a result of hull cleaning. 

 

5. The Charterers therefore on a wholly without prejudice and pursuant to the above clause 

proposed to pay a lump sum to the owners at three instances each with generous 

increments. However following the first proposal of the lump sum payment the owners 

rejected such offer stating that the Owners cannot agree in advance to a Lump sum 

amount as it cannot be quantified in advance without an inspection.  

 

6. The above statement by the owners is unreasonable and unjustifiable on two ends,  

Firstly, as per the clause 83 above either party can call for an inspection which can be 

jointly conducted; 

 

“(a) If, in accordance with Charterers’ orders, the Vessel remains at or shifts/sails 

within a place, anchorage and/or berth and/or port(s) for an aggregated period 

exceeding:  

(i) A period of 25 days in a tropical zone or seasonal tropical zone; or  

(ii) A period of 30 days outside such zones any warranties concerning speed 

and consumption shall be suspended pending inspection of the Vessel’s 

underwater parts including, but not limited to, the hull, sea chests, 

rudder and propeller.  
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(b) In accordance with sub-Clause (a), either party may call for inspection which shall 

be arranged jointly by Owners and Charterers and undertaken at Charterers’ risk, cost, 

expense and time.”  

7. It is apparent that the Owners’ did not call for an inspection in order to at least quantify 

the extent of damage prior to rejecting the Charterers proposal to settle the cleaning 

issue with a lump sum payment as per clause 83(d). Nevertheless the Charterer’s 

themselves acquired a quotation from North Titan Port on the 23rd June 2016 which 

was communicated to the Owners along with an increment in the initial Lump sum 

proposal corresponding to the quotation received.   

 

8. Therefore if the Owners were to attempt to delegate the burden of calling and arranging 

an inspection solely on to the charterers they are in contradiction with provisions of the 

BIMCO clause 83(b). Even though such inspection is to be carried out at the Chartered 

risk, cost, expense and time there should be a joint effort between the parties regarding 

the arranging of the same as per the provision. 

  

 

9. Secondly, the Owners depriving charterers of their entitlement to pay a lump sum 

pursuant to clause 83(d) purely due to their reluctance of agreeing to an amount in 

advance defeats the purpose of the same clause as it is clearly states: “prior to but latest 

on redelivery, agree a lump sum payment”  

 

10. This provides a clear indication that the sole purpose of such clause existing in aid of 

both the parties is to come to an agreement regarding the amount of such lump sum 
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payment ‘prior’ or at least on redelivery, it is a gross violation of such provision if the 

Charterers are deprived of  the alternate choice.  

 

11. Furthermore it is reasonable to assume that as ship owners it is not a difficult task to 

either estimate or carry out a small scale research on hull cleaning charges in relevant 

ports, which is a very basic and common service activity related to Vessel maintenance, 

so as to aid their decision on the possible lump sum value. 

 

12. As mentioned before at this point of time it was only the Charterers who have even 

been able to acquire a hull cleaning quotation from North Titan that indicates an 

estimated cost. The owners did not provide any response to the above and later on only 

stated that the charterers should agree to carry out hull cleaning at a certain South Island 

Port, without sharing any specifics as to the costs etc.  

 

13. Nevertheless, it is reiterated that the Charterers possess the right to redeliver the vessel 

without Hull cleaning as per clause 83(d) and instead pay a Lump Sum.   

 

1.2 The Charterers rejecting the offer to clean the hull of the vessel at North Titan Port 

is unreasonable 

14. The RESPONDENT submit that it was unreasonable for the CLAIMANT to reject the 

Charterer’s offer to have the hull of the vessel cleaned at North Titan Port due to the 

following reasons. 

Firstly, the charterers were prevented from cleaning the hull of the vessel. 
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Secondly. The journey to North Titan Port to clean the hull of the vessel is cost 

effective, geographically convenient and not time consuming when compared with 

owners journey to South Titan Port. 

15. The charterers were informed by Wahanda government that the hull cleaning facility 

for the vessel isn’t available at Wahanda due to the poor visibility and the current at 

Wahanda anchorage been quite complex and no company does such cleaning work 

currently. Thereby it was Wahanda government who themselves informed the 

charterers of the inability to perform the hull cleaning at Wahanda and advised them to 

obtain the hull cleaning facility from another port. It was beyond the control of the 

charterers to perform the hull cleaning. Thereby charterers submit that they were 

prevented by the Wahanda government from performing the hull cleaning of the vessel 

at Wahanda and there was no intention of theirs to redeliver the vessel without 

performing the hull cleaning. 

16. Clause 83(c) of Rider Clauses of the Charter Party states that either party may call for 

inspection which shall be arranged jointly by owners and charterers. It is evident in 

this instance that no joint inspection has been carried out with regard to the hull cleaning 

of the vessel which is a breach of the Clause 83(c) of the charter party. 

17. If the charterers were not prevented from cleaning the hull of the vessel from Wahanda 

it is still unreasonable for the charterers to have the hull of the vessel cleaned from 

South Island Port and not from the North Titan Port. The charterers obtained a quotation 

from Titan Shipbuilders from North Titan Port to perform the hull cleaning of the vessel 

and the quotation amounted to USD 33,000.Nevertheless the owners got the hull of the 

vessel cleaned by South Island Port which amounted to USD 41,000 which resulted in 

incurring an extra expenditure to perform the same services offered by North Titan 

Shipbuilders. The charterers further submit that the journey to South Island Port from 



9 
 

Wahanda is quite distanced when compared with the journey to North Island Port and 

furthermore the journey to North Titan Port takes is only a half a day journey whereas 

the journey to South Island Port spanned for four days.Thereby when comparing the 

North Titan Port and the South Island Port it appears that there’s no reasonable reason 

for the owners to have travelled to South Island Port when the quotation for the hull 

cleaning was obtained by the RESPONDENT beforehand from North Titan 

Shipbuilders and no such quotation was obtained by the CLAIMANT from the South 

Island Port. The only available monetary document from South Island Port is the 

invoice after the hull cleaning was performed. 

18. Thereby the RESPONDENT submit that the decision of the CLAIMANT to reject the 

offer of charterers to get the hull of the vessel cleaned at North Titan Port is for no valid 

substantial reason and hence unreasonable. 
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2. The Charterers are not obliged to pay for the damages of late re delivery. 

 

2.1 The Charterers claim restitution of the sum overpaid as hire/damages. 

  

19. As admitted by the Owners the Charterers have settled all hire payments due. As stated 

in the claim submissions by the owners all other hire dues have been settled. 

 

Nevertheless it is the claim of the Charterers that as the Vessel was off-hire from 

07.05.2016 until 26.06.2016 pursuant to clause 17 of the Charter party, Charterers have 

therefore overpaid hire in the amount of USD 375, 000.00. Charterers claim restitution 

of that sum, or alternatively damages. 

 

20. On 7th May 2016 the vessel arrived at Wahanda but was held at anchorage by Port State 

Control. The Vessel was not allowed to berth as the Port Authority had reasonable 

grounds for suspecting that crew members were carrying the Ebola virus and was later 

quarantined as the crew members were found to be sick. It was on the 26th June 2016 

that the Vessel was allowed to berth.  

 

21. The time period between such dates is considered off-hire and therefore at USD 

7500.00 a day for 50 days of off hire adds up to an overpaid hire of USD 375,000.00 

which is claimed as restitution of damages from the owners. 
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2.2 The Charterers had no special knowledge about the next fixture at the time of 

entering into the Charter party 

 

22. The RESPONDENT submit that the charterers aren’t liable to pay for the damages for 

the late redelivery because the RESPONDENT had no knowledge of the next fixture of 

the owners or any loss arising out of the cancellation of the next fixture. 

 

23. CLAIMANT asserts that the RESPONDENT did have special knowledge about the 

next fixture at the time of entering into the charter party. RESPONDENT submit that 

they had no knowledge about the next fixture and in fact the CLAIMANT replied to 

the RESPONDENT on the 9th June 2016 that the next itinerary of the vessel isn’t 

known by the owners themselves. This implies that next fixture was confirmed by the 

owners and Champion Chartering Corporation only after the parties entered into the 

charter party and also even after the email correspondence on the 9th of June 

2016.Because if the next fixture was decided by the date of commencement of the 

charter party the CLAIMANT would’ve known the next itinerary of the vessel on the 

9th of June 2016.RESPONDENT even more inquired from the CLAIMANT on 27th 

June 2016 whether the next itinerary is at North because then the hull cleaning could 

be performed at North Titan Port. This inquiry also implies that the RESPONDENT 

had no special knowledge about the next fixture of the CLAIMANT even two months 

after entering into the charter party. Thereby RESPONDENT submit that there isn't any 

method for the RESPONDENT to have had any special knowledge about the next 

fixture of CLAIMANT by the date of commencement of the charter party when the 

CLAIMANT hasn’t decided on the next fixture by the date of commencement of the 

charter party. 

 



12 
 

24. Damages cannot be claimed by the CLAIMANT for the loss of the next fixture because 

of the breach of the charter party as the case doesn’t fall under any of the limbs of the 

landmark case of Hadley v Baxandale which discusses the damages that could be 

claimed by a party when a loss is suffered by the CLAIMANT. In this case it laid down 

limbs to be established by the parties in order to recover the loss suffered by the 

CLAIMANTS. It is as follows:  

The damages a CLAIMANT may recover for breach of a contract are such as may fairly 

and reasonably be considered either  

(a) Arising naturally according to the usual course of things from such 

breach of contract itself or 

(b) Such as may reasonably be supposed to have been in the 

contemplation of the parties at the time they made the contract as 

the probable result of it. 

25. The loss suffered by the CLAIMANT due to the cancellation of the next fixture wasn’t 

anything that arises naturally in the course of the events of this case and wasn’t of the 

reasonable contemplation of the parties at the time they made the contract because 

RESPONDENT had no knowledge about the next fixture at the time they entered into 

the charter party. Thereby the CLAIMANT cannot claim any damages because of the 

remoteness in claiming damages. 

26. The cases of Watson Steamship v Merryweather , The Dione and The Peonia it  

was held the “conventional” measure of loss in these cases was the difference in market 

and charter rates for the period of the overrun ,  such loss were those which came within 

the first part of the test in Hadley v Baxendale (losses arising naturally according to 

the usual course of things from such breach of contract itself. The “convention” the 

https://www.steamshipmutual.com/publications/Articles/AchilleasAppeal0907.html#_edn14
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charterers can rely on is the fact that the loss of subsequent fixture damages claimed by 

the owners had never before been awarded for late redelivery of a vessel. 

 

27. The RESPONDENT further submit that the CLAIMANT knew that the vessel was 

quarantined at least for a minimum period of twenty eight days when the next fixture 

for Champion Chartering Corporation was fixed 0n 15th June 2016.Because the agent 

of the owners of the vessel, Hulk Hulls was informed by Peter Parker of the Clark Kent 

and Sons, the agent of charterers on 11th May 2016, that a number of crew members of 

the vessel were found with high fever and the vessel has been quarantined for a 

minimum of twenty eight days, possibly longer. Thereby the CLAIMANT knew that 

the vessel would minimally be quarantined for twenty eight days from the 11th May 

2016 which would be at least until 8th June 2016.In the email correspondence from 

Hulk Hulls to Clark Kent and Sons on 8th June 2016 it was stated that the vessel is not 

expected to complete discharging operations at this anchorage before at least 12 June 

2016.By the 8th June 2016 the owners of the vessel knew that there was no possibility 

for the vessel to discharge operations before the 12th June 2016 and they also knew the 

hull of the vessel was remaining to be cleaned at another port after the completion of 

the discharge of her operations at Wahanda. With the occurrence of the above said 

series of unanticipated issues there was a foreseeable risk associated whether the vessel 

could be redelivered to the next fixture on the stipulated date. Nevertheless the owners 

of the ship went ahead with confirming the fixture to Champion Chartering Corporation 

on 15th June 2016 disregarding the risk of redelivering the vessel to Champion 

Chartering on the agreed date. Thereby owners of the vessel entered into the fixture 

knowing the possibility of not being able to deliver the vessel on time to the Champion 
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Chartering Corporation and it is because of the fault of the owners that the fixture was 

cancelled by the other party due to not being able to deliver her on time. 

  

28. The CLAIMANT failed to act with utmost good faith with Champion Chartering with 

regard to the next fixture of the vessel. Hulk Hulls requested for an extension of the 

cancelling date of the next fixture (on 27th June 2016) till 30th June 2016 reasoning out 

as a delay in discharge operations of the vessel due to continuing bad weather. But it is 

a question of bona fide whether the delay at discharge operations was actually due to 

the continuing bad weather at Wahanda or any other reason because the cargo was 

damaged on the negligence of the crew members on 27th June 2016 and a survey was 

to take place at the discharge port to protect the interests of the charterers with regard 

to the cargo damage. It is thereby evident that the delay at the discharge was caused due 

to the survey that took place at the discharge port which was a result of the negligence 

of the crew members which in return is a fault on the part of the CLAIMANT. It is clear 

that CLAIMANT didn’t convey the actual reason to Champion Chartering Corporation 

with regard to the delay in redelivering the vessel on stipulated time and thereby acted 

contrary to good faith. Good faith is one of the key positions to be maintained by parties 

in an agreement and thereby the CLAIMANT are in breach of the implied term as to 

good faith and acting in mala fide. 

 

29. The RESPONDENT submit that next fixture with Champion Chartering Corporation 

was fixed after the CLAIMANT and RESPONDENT entered into the charter party and 

there was no possibility for the RESPONDENT to have known about the next fixture 

at the time of entering into the charter party. The RESPONDENT has no special 

knowledge about the next fixture at the time of entering into the charter party. 
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Furthermore the fault is on the CLAIMANT for confirming the next fixture when there 

was a risk associated with redelivering the vessel on the stipulated date and for acting 

in mala fide in reasoning out the delay in re delivering the vessel on time. 

 

2.3 In the instance the Charterers are found liable the damages are overestimated 

 

30. If the Charterers are to be found liable to pay damages for the loss of the next fixture of 

the owners, Nevertheless, the relevant period of the Next Fixture for the calculation of 

damages would be the minimum period of two years, not the maximum period of four 

years. 

 

31. As per the agreement between the Owners and the Charters of the next fixture the 

agreed provisions state that it is a two year charter with 2 year extension in ‘Charterer’s 

Option’.  

 

Therefore it is apparent that the charterers only has the option of nominating such 

extension and that it is not confirmed. The owners are not guaranteed of such extension 

of two more years. In the light of it being doubtful as to whether the charterers will call 

for such extension or not, it is unreasonable for the Owners to calculate the damages 

for the total of 4 years. The reasonable and accurate number of years should be two 

years which is what the owners on their own could have been guaranteed of.   

 

32. Further, Owners must give credit for hire received under the Replacement Fixture as 

such was acquired for a notably high per day rate.  
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3. The Charterers are entitled to a Counterclaim against the Owners. 

 

3.1 The Charterers are entitled to raise a cargo claim against the owners 

 

33. By Clause 53 of the Charter Party the parties have incorporated the application of the 

Inter-Club New York Produce Exchange Agreement effective from February 20, 1970 

and 1996 as amended September 2011 and any amendments thereto. This is therefore 

applicable in terms of the apportionment of the liability for Cargo claims as between 

owners and charterers. 

 

34. Upon discharge of the Cargo at Wahanda, the cargo was found to be severely wet 

damaged. Based on the surveyor report the cause of the damage was negligence on the 

part of the crew. In particular, the crew negligently pumped water into the cargo hold 

while ballasting prior to leaving the berth at West Coast. The cargo consists of 8,600 

mt of loose leaf English Breakfast Tea in 1kg jute bags packed in 1,720 5mt big bags 

and was stored in the Hold 2 which was subjected to this predicament. 

 

35. As per the ICA clause 8(a) the Charterers claim that the cargo claim is 100% on the 

owner’s account. 

 

(a) Claims in fact arising out of unseaworthiness and/ of error or fault in navigation or 

management of the vessel:   

100% Owners 
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save where the Owner proves that the unseaworthiness was caused by the loading, 

stowage, lashing, discharge or other handling of the cargo, in which case the claim 

shall be apportioned under sub-clause (b). 

 

36. The provision under sub-clause (b) hold the exception where the words "and 

responsibility" are added in clause 8 or there is a similar amendment making the Master 

responsible for cargo handling in which case the claim for damages will be 50% 

Charterers 50% Owners accounts. 

  

37. The function of the above wordings “and responsibility” with regard to the transfer of 

the burden between charterers and ship owners was discussed in Agile Holdings v 

Essar Shipping [2018] EWHC 1055 (Comm) 

38. It must be noted that as per the rider clause 8 the above words have in fact been added 

therefore the charterers claim the alternative, that 50% of the Cargo Claim is for 

Owners’ account pursuant to clause 8(b) of the ICA.  

 

39. In further alternative Charterers claim damages in like amount for Owners’ breach of 

clauses 27 and 53 of the charter party.  

 

40. As per clause 6 of the ICA regarding the time bar on cargo claims it must be noted that 

the Owners themselves have admitted that they were notified of the cargo claim in 2016. 

If the sufficiency of the contents of such notice is disputed under clause 6, it is the 

submission of the charterers that the clause state that “Such notification shall if possible 

include details of the contract of carriage, the nature of the claim and the amount 
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claimed”. The wordings “shall if possible” renders no mandatory obligation on the 

charterers to provide such full extra details of the cargo claim as against a notification.  

 

3.2 The owners are at fault in causing damage to the cargo during the course of 

ballasting operations of the vessel. 

 

41. A crew member of the ship owners were solely negligent in the course of ballasting 

operations and he had opened the wrong valve and as a result of his negligence the 

water was pumped into hold where the cargo was stored, rather than to ballast tanks. 

Thereby the cargo stored in lower hold number 2 was severely damaged as a result of 

the negligence of the crew member. 

42. In Rider Clause 64 of the charter party the owners have guaranteed that the vessel will 

always be maintained in safe condition during ballast operations. And it further states 

that the vessel is capable of ballasting No 4 hold and the owners, master and crew will 

do their utmost to de-ballast and dry such holds as quickly as possible.  

43. But the owners have failed to maintain the vessel in the safe condition during the 

ballasting operation because it is one of their crew members who has led water onto the 

wrong hold No 2 rather than to ballast tanks causing severe wet damage to the cargo in 

the hold as well. The vessel was capable of ballasting hold No 4 whereas the crew 

member negligently ballasted the hold which is not capable of being ballasted. The 

owners or the crew failed to deballast that hold as quickly as possible. This caused the 

cargo in hold No 2 to be damaged severely which cannot be used for the required 

purpose. Thereby it could be held that the owners are in breach of the charter party. 

44. This has been further confirmed by the surveyor Dan Dare from Mekon Surveyors Inc. 

in the Preliminary Survey Report on 30th June 2016.He states that majority of the cargo 

was wet damaged due to the improper use of the ballasting system by the crew. 
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45. The CLAIMANT too accepts that it undertook its own investigations into the incident 

which confirmed the findings of the Preliminary Survey Report in relation to the cause 

of the damage suffered to the cargo. 

 

46. In the Bill of Lading of the charter party it states the application of Hague Rules and 

Hague Visby Rules. Article III (I) of the Hague Visby Rules and Hague Rules states, 

The carrier shall be bound before and at the beginning of the voyage to exercise due 

diligence to:  

(a) Make the ship seaworthy 

(b) Properly man, equip and supply the ship   

(c) Make the holds, refrigerating and cool chambers, and all other parts of 

the ship in which goods are carried, fit and safe for their reception, 

carriage and preservation. 

According to III (I) of Hague Visby Rules there is a responsibility imposed upon the 

carrier to make the vessel seaworthy. 

47. Article IV (2) (a) of the Hague Visby Rules state that neither the carrier nor the ship 

shall be responsible for loss or damage arising or resulting from: Act, neglect, or 

default of the master, mariner, pilot, or the servants of the carrier in the navigation or 

in the management of the ship.  

 

48. Thereby according to Article IV (2) (a) of the Hague Visby Rules it could be stated that 

the carrier cannot be held liable for properly manning the ship because it was a (time 

charter party where the crew is of the ship owners) and damage that arrised out of 

negligence of the crew in the course of the management of the vessel. Thereby the 

charterers cannot be held liable for the negligence of the mariners. 
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49. In the case of Grosse Millerd meanwhile a ship was been repaired the hatch cover of 

the ship wasn’t closed properly by the servants of the ship or the men who repaired the 

ship. Charterer was protected under the exception under Article IV(2)(a) of the Hague 

Visby Rules because it was not clear on whose fault the hatch cover of the vessel was 

left open. 

 

50. RESPONDENT submit that the sole negligence of wrongfully operating the valves 

during the course of ballasting is on the crew of the ship owners and thereby the ship 

owners are liable for the damage caused to the cargo due to the ingress of water into 

the hold No 2 of the vessel. 

 

51. In Section 2, Annex 1, Part A of The Seafarers’ Training Certification and Watch 

keeping Code states cargo handling and stowage, controlling the operation of the ship 

and care for persons on board. 
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PRAYER FOR RELIEF 

 

For the reasons set out above, the RESPONDENT requests the Tribunal to:   

 

FIND that the  

 Charterers have not breached the Charter party with regard to the performance of Hull 

Cleaning;  and  

 Charterers are not obliged to pay for the damages of late re delivery. 

 

AWARD  

 An amount of USD 375,000.00 alternatively damages for overpaid hire; 

 An indemnity for 100% of the Cargo claim, alternatively damages; 

 Interest and costs in favour of the RESPONDENT.  

 


