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I. SUMMARY OF FACTS 

1. The ‘Claimant’ is the Owners (Panther Shipping Inc), who chartered the vessel M/V 

“THANOS QUEST” (the ‘Vessel’) to Omega Chartering Ltd (the ‘Respondent’) for a time 

charter trip of about 50-55 days from West Coast to Wahanda carrying a cargo of harmless 

products at a daily rate of USD7,500 (the ‘Charterparty’). The Charterparty is dated 

18.03.2016 and is a fixture recap incorporating the NYPE 2015 form and additional Rider 

Clauses. 

2. On 29.03.2016, the Vessel was delivered into the Charterparty. On 20.04.2016, loading of the 

cargo was completed and the Vessel sailed for Wahanda. On 07.05.2016, the Vessel arrived at 

the discharge port of Wahanda. She was unable to proceed immediately to berth and instead 

waited at the anchorage. 

3. On 08.06.2016, the Claimant sent an e-mail to the Respondent requesting it to confirm 

arrangements for cleaning the hull of the vessel. The Respondent replied to the Claimant by e-

mail that hull cleaning was not possible at Wahanda and offered USD15,000 in lieu of 

cleaning. 

4. On 09.06.2016, the Claimant sent an e-mail to the Respondent stating that as inspection had 

not been executed, it was not possible to know the extent of the fouling and they would arrange 

an inspection and cleaning at the next convenient port. On the same day, the Respondent 

responded that they will pay the cost of underwater cleaning against an original invoice. 

5. On 15.06.2016, the Claimant chartered the vessel to Champion Chartering Corp. 

(‘Champion’, the ‘Next Charterer’) for two years, plus a further two years in the Next 

Charterer’s option (the ‘Next Fixture’). Delivery under the Next Fixture was to be DLOSP 

Wahanda with a laycan of 22-28 June 2016 and the daily rate of hire of USD10,500. 
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6. 18.06.2016, the Claimant sent an e-mail to the Respondent reserving its right to claim against 

the Respondent for losses incurred due to Vessel being re-delivered without performing hull 

cleaning. On 26.06.2016, the Claimant sent a further e-mail to the Respondent stating that the 

Vessel had been fouled during her stay at Wahanda and that no cleaning could take place in 

East Coast ports. The Claimant, therefore, asked the Respondent to confirm their intention 

with regard to cleaning in accordance with Cl. 83 of the Charterparty. 

7. On 27.06.2016, the Respondent replied to the Claimant stating that they could arrange cleaning 

at North Titan port if the Claimant were sailing north. Alternatively, the Respondent offered 

to pay a lump sum of USD20,000 in lieu of cleaning. 

8. On 28.06.2016, Champion gave notice to the Claimant that they were cancelling the Next 

Fixture because the Vessel missed the laycan. 

9. On 29.06.2016, the Claimant sent an email to the Respondent requesting it to clean the Vessel’s 

hull at South Island following discharge at Wahanda. 

10. On 30.06.2016, the Respondent replied that any voyage to South Island would be non-

contractual and cleaning could not be performed at Wahanda and offered USD30,000 in lieu 

of cleaning. The Claimant rejected the offer and gave the Respondent one final opportunity to 

comply with their obligations under cl. 83 of the Charterparty prior to re-delivery. 

11. On 30.06.2016, the Vessel was re-delivered, and discharge of cargo completed on the same 

day.  

12. From 01.07.2016 to 03.07.2016, the Vessel’s hull was cleaned at South Island at USD 41,000. 

13. On 04.07.2016, the Claimant chartered the Vessel to Fairwind International for a period of 50-

55 days (the ‘Replacement Fixture’). Delivery was to be DLOSP South Island with a laycan 

of 4-6 July 2016. The daily rate of hire was USD11,000.  
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II. PROCEDURAL ISSUES 

A. Ms Walker should act as a sole arbitrator in the matters  

14. The Charterparty, with additional rider clauses is in accordance with the NYPE Form 2015, 

and according to Cl. 54(b)1, where the arbitration is held in London, the LMAA Terms 2017 

apply. The Tribunal shall consist of three arbitrators, each party appoints one arbitrator and the 

two original arbitrators appoint the third2. That is to say, that the arbitration cannot proceed 

with two arbitrators according to what the rules state, and it might result to a ‘deadlock’ or 

possible delays. 

1) Captain Masterson’s appointment is not valid under LMAA terms 

15. The Respondent’s alleged party-appointed arbitrator, Captain Eric Masterson, was not offered 

the appointment. It can be seen from the email sent on the 26.10.2018,3 that the Charterers 

asked for help from Cpt. Masterson, and they specifically wrote: “We are not quite sure what 

to do but think our next step is to appoint an arbitrator of our own. Can you please help?”. 

16. In the LMAA Notes on London Arbitration, it is stated that the appointment of an ‘original 

arbitrator’, in order to be validly effected requires strict observance of the following 

formalities: (i) the arbitrator must have been offered the appointment, (ii) the arbitrator must 

have signified his acceptance of the appointment, and then (iii) the appointment and identity 

of the arbitrator so appointed must have been communicated to the other party.4 These Notes 

are helpful and guide the procedures, and the arbitrators refer to them in practice. 

                                                
1 New York Produce Exchange (NYPE) Form 2015, Cl. 54(b). 
2 London Maritime Arbitrators Association (LMAA) Terms 2017, Art. 8(b); IMLAM-2019-Moot-Scenario-FINAL 

v3 01.04.19, Rider Cl. 80, p 15. 
3 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 62. 
4 LMAA Website, Notes on London Arbitration <http://www.lmaa.london/notes-on-arbitration.aspx> accessed 12 

April 2019. 

http://www.lmaa.london/notes-on-arbitration.aspx
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17. In this case, the Respondent fails to offer the appointment to Cpt. Masterson; Respondent 

merely asks, ‘Can you please help?’ which is linked to the statement ‘not quite sure what to 

do’. Basically, the help Respondent asked, refers to the previous statement as to what to do 

next. The Respondent asked for advice and guidance from an experienced person, whom they 

seemed to probably know personally. The email did not present an offer, expressly or 

impliedly, to Cpt. Masterson to be appointed as an arbitrator. 

18. The party-appointed arbitrator of the Claimant, Ms Mary Walker, should act as a sole arbitrator 

in these matters. This is based on the intention of the Claimant inviting the Respondent to agree 

to the appointment of Ms Walker as a sole arbitrator to ‘limit the cost’ involved in the 

arbitration5. Art. 13 of the Second Schedule of the LMAA Terms requires that: “Parties and 

tribunals should actively consider ways in which to make the arbitral process as cost-effective 

and efficient as possible”.6 

2) If the appointment was valid, Captain Masterson is incompetent due to the 

justifiable doubts as to his impartiality 

19. As Cpt. Masterson’s appointment was not valid in the first place, it is safe to say that he was 

never appointed as an arbitrator. Even if it was valid, the Claimant would challenge his 

appointment under s. 24(1)(a) for justifiable doubts as to his impartiality and independence.7 

This is based on his personal relations he seems to have with the Respondent and the fact that 

they seem to know each other8; it is specified by Cpt. Masterson the following: ‘I accept 

appointments as you know’ and ‘I can definitely help you’. This gives rise to justifiable doubts, 

thus, he would be biased. The LMAA Terms provide for strict impartiality; the arbitrators are 

                                                
5 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 61. 
6 LMAA 2017, Sch. 2, Art. 13. 
7 Arbitration Act 1996, s 24(1)(a). 
8 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 62. 



 5 

under a “duty to act fairly and impartially between the parties and an original arbitrator is in 

no sense to be considered as the representative of his appointer”.9 

3) Ms Walker is a commercial person ‘conversant with shipping matters’ 

20. The arbitration agreement10 requires the arbitrators to be “commercial men conversant with 

shipping matters”. In the case of Pando11, it was held that: “What matters is his practical 

commercial experience. ... I have no doubt that a member of the London Maritime Arbitrators 

Association practicing as a full-time maritime arbitrator would be regarded by most ship 

owners and charterers throughout the world as a ‘commercial man’.12” The English court in 

this case explained the meaning of a commercial man and the extent of his commercial 

experience. Moreover, it is assumed that, one need not to be an LMAA arbitrator to be 

considered as having maritime experience, but being a full-time commercial arbitrator dealing 

with shipping matters will suffice; in both occasions the same standards apply. 

21. In the ‘Myron’13, the court approached the notion of “commercial men engaged in the shipping 

trade”, clearly stating that: “A person who is actively engaged throughout all available working 

hours in maritime arbitrations is regarded in practice as being engaged in the shipping 

trade”14. The question of what is meant by ‘conversant with shipping matters’ and ‘engaged 

in the shipping trade’ is an identical issue, as the phrases are related to the extent to which a 

lawyer specialises in the shipping industry is enough to fulfil the special characteristics 

required. 

                                                
9 LMAA 2017, Art. 3. 
10 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 15. 
11 Pando Compania Naviera SA v Filmo SAS [1975] 1 Lloyd’s Rep 560. 
12 ibid 
13 ‘Myron’ (Owners) v Tradax Export SA [1969] 1 Lloyd’s Rep 411. 
14 ibid 415 
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22. Ms Walker is not an LMAA arbitrator, however, she is a full-time arbitrator in commercial 

disputes, many involving charterparties, with over twenty years of experience,  a reasonable 

person would conclude that she is a commercial person “conversant with shipping matters”, 

and that she fulfils the characteristics requiring her to have special knowledge. In relation to 

her email accepting the appointment15, it can be inferred from the context that she is competent 

enough to be involved in such matters of a commercial nature. 

B. The Cargo Claim is time-barred under ICA 

23. The Respondent claims damages from the Claimant for the cargo being wet damaged, as the 

Respondent received a Cargo Claim from the Receivers. As stated above, the Charterparty is 

in accordance with NYPE Form 2015 and additional Rider Clauses. Art. 27 states: “Cargo 

claims as between the Owners and the Charterers shall be settled in accordance with the Inter-

Club NYPE Agreement 1996...”16 Thus, the ICA is incorporated into the Charterparty. 

1) ICA Terms shall prevail in relation to the Cargo Claim 

24. The ICA states: “the terms of this Agreement shall apply notwithstanding anything to the 

contrary in any other provision of the charterparty; in particular the provisions of clause (6) 

(time bar) shall apply notwithstanding any provision of the charterparty or rule of law to the 

contrary”.17 

25. In ‘The Genius Star 1’18 the ‘reasonable man’ test was applied and it was held that “a 

reasonable person having the background knowledge reasonably available to the parties 

would approach the question of the appropriate time bar reading the head charter and ICA 

1996 as a whole”19, and by operation of Cl. 2 of the ICA, the 24 month time bar in Cl. 6 would 

                                                
15 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 60. 
16 NYPE 2015, Art. 27. 
17 Inter-Club NYPE Agreement (ICA) 1996, Cl. 2. 
18 M H Progress Lines SA v Orient Shipping Rotterdam BV (The Genius Star 1) [2011] EWHC 3083 (Comm). 
19 ibid 
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prevail over any other time bar provision of the Charterparty or rule of law to the contrary. 

ICA has an overriding effect once incorporated into the Charterparty. 

2) The relevant documentations which constitute a valid written notification were 

not provided to the Claimant  

26. The ICA provides for Time Bar, and it specifically states that: “Recovery under this Agreement 

by an Owner or Charterer shall be deemed to be waived and absolutely barred unless written 

notification of the Cargo Claim has been given to the other party to the charterparty within 24 

months of the date of delivery of the cargo or the date the cargo should have been delivered, 

... Such notification shall if possible include details of the contract of carriage, the nature of 

the claim and the amount claimed.”20 It is submitted that the Respondent failed to give the 

written notification of the Cargo Claim required by Cl. 6 of the ICA. As such, the Cargo Claim 

is time-barred.21 

27. Four propositions can be derived from Senate22 and Laminates.23 Firstly, the commercial 

purpose of a ‘claim notification clause’ includes ensuring the defendant knows sufficiently 

formal terms that a claim for breach is to be made so that financial provision can be made for 

it. Such a purpose is not served if the notice is uninformative or unclear. The notice in the 

present case stated: “We will revert once the details of receivers’ claim against us become 

clear. Meantime please treat this message as formal notice of claim against you.”24. The 

information about the claim was unclear to the Respondent itself, as expressly stated, therefore, 

the notice cannot be considered to be clear to the Claimant either. 

                                                
20 ICA 1996, Cl. 6. 
21 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 77. 
22 Senate Electrical Wholesalers Ltd v Alcatel Submarine Networks Ltd [1999] 2 Lloyd’s Rep 423. 
23 Laminates Acquisitions v BTR Australia Limited [2004] 1 All ER (Comm) 737. 
24 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 45. 
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28. Secondly, in interpreting the notice, the question is how it would be understood by a reasonable 

recipient with knowledge of the context within which it was sent. It is submitted that the notice 

in the present case would not be understood by a reasonable recipient as a comprehensive 

notice of the Cargo Claim. Indeed, a reasonable recipient would understand that there would 

be a proper notice once the Respondent reverted with clear information from the Receivers.  

29. Thirdly, the notice must specify that a claim is actually being made, rather than indicating the 

possibility that a claim may yet be made. There is no certainty in the words used by the 

Respondent ‘we anticipate a substantial claim’25, and “will revert once the details of receivers’ 

claim against us become clear”26. It can be inferred from them that the claim might not be 

made at all.  

30. Fourthly, it was stated in the Laminates that the notice must specify the matter giving rise to 

the claim, i.e. “the underlying facts, events and circumstances”, the nature of the claim, namely 

“the form and substance of the claim”, and the amount claimed, which “requires a calculation 

… of the loss which is allegedly suffered”.27 In Ipsos28 it was held that there is a need to provide 

as much information as possible in relation to any underlying cargo claim. The relevant 

documents, i.e i) details of the contract of carriage, ii) the nature of the claim and iii) the 

amount claimed, were not provided to the Claimant. The Liner Booking Note,29 as evidence 

of the contract of carriage, was neither attached to the Preliminary Survey Report nor provided 

to Mekon Surveyors30. Furthermore, the Respondent itself accepts that details of the Cargo 

Claim and of the contract of carriage were only provided to the Claimant during the directions 

                                                
25 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 38. 
26 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 45. 
27 Laminates (n 23). 
28 Ipsos SA v Dentsu Aegis Network Limited (Aegis Group Plc) [2015] EWCH 1171 (Comm). 
29 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, 47-49. 
30 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, PO2, para 8. 
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hearing with the arbitrators on 07.03.2019.31 Therefore, the Cargo Claim is absolutely time-

barred under Cl. 6 of the ICA. 

III. THE RESPONDENT BREACHED ITS OBLIGATIONS UNDER THE 

CHARTERPARTY 

A. The Respondent failed to perform hull cleaning prior to re-delivery 

31. It is agreed between the Parties that Cl. 83 of Rider Clauses allocates the responsibility of hull 

cleaning on the Respondent once the Vessel was expected to spend more than 30 days at the 

Wahanda Port. It is submitted that the Respondent failed to perform hull-cleaning prior to 

redelivery of the Vessel thus committing a breach of the Charterparty. 

32. The Respondent claimed that it was prevented from performing hull cleaning at anchorage due 

to poor visibility and subsequently made various lump-sum offers in settlement of their hull 

cleaning obligation. The Respondent alleges that the Claimant was unreasonable in rejecting 

the Respondent’s offer to have the Vessel’s hull cleaned at North Titan Port and that the 

Claimant’s rejection of the offer relieved the Respondent of the obligation to perform hull 

cleaning.32 Alternatively, the Respondent argues that if it was found liable for the cost of 

cleaning the hull, these costs are limited to USD33,000.33 The Claimant submits that on the 

true construction of Cl. 83, the Claimant has no obligation to accept the Respondent’s offer 

and that the Claimant is entitled to recover the full extent of costs arising from the 

Respondent’s failure to perform hull cleaning. 

                                                
31 ibid, PO2, para 15. 
32 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 72.  
33 The said sum is contained in a quotation obtained by the Respondent for hull cleaning service at the North Titan 

Port, IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 33. 
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1) The Claimant had reasonable grounds for rejecting the Respondent’s offer to 

have the Vessel’s hull cleaned at North Titan port 

33. It is submitted that the Claimant is entitled to take into account of his own commercial interests 

in determining whether to accept an offer or not.34 The offer made by the Respondent contained 

in an email on 27.06.2016 was under such terms that no reasonable shipowner would accept 

under the circumstances. Given that at that time the Claimant was contemplating entering into 

the Replacement Fixture where delivery was to be at South Island port,35 agreeing to this offer 

would create commercial absurdity. Accepting this offer would entail that the Vessel would 

first proceed from Wahanda to the North Titan Port, she would then have to travel to South 

Island Port via Wahanda. It is indicated that in the Respondent’s email that a voyage from 

Wahanda to the North Titan Port would take half a day meaning that accepting this offer would 

cause the Claimant to lose at least one full day of practical use of the Vessel.36 Agreeing to 

this arrangement could mean that the Replacement Fixture may need to be deferred.  

34. Additionally, it is submitted that the Claimant had no obligation to accept any of the lump-

sum offers made by the Respondent because these offers were all made before inspection of 

the hull could be carried out. The Claimant could not be reasonably expected to accept a lump-

sum offer when the extent of hull fouling was not known. Furthermore, it is submitted that the 

Respondent made no genuine lump-sum offer in pursuant to Cl. 83(d) of the Charterparty to 

cover the Claimant's expenses arising from the Defendant's failure to clean the Vessel’s hull 

prior to re-delivery. The Respondent had made three lump-sum offers, the highest offer, of 

USD30,000, was made on 27.06.2016. This final offer was unreasonably low by comparison 

                                                
34 Porton Capital Technology Funds v 3M UK Holdings Ltd [2011] EWHC 2895 (Comm) [223]. 

35 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 43. 
36 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 39. 
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to the underwater cleaning quotation at North Titan Port obtained by the Respondent on 

23.06.2016 where the quoted price was USD33,000. In a situation where the Respondent 

offered to pay USD30,000 with full knowledge that it was insufficient to cover the hull 

cleaning costs, the Claimant acted reasonably in rejecting such an offer.  

2) The Respondent would not be relieved of its obligation to perform hull cleaning 

even if the Claimant acted unreasonably 

35. The Claimant was under no duty to act reasonably as Cl. 83(d) made no reference as to any 

requirement of reasonableness. In exceptional circumstances, the English Court may imply a 

term into the contract if the strict test established by Spencer plc v BNP Paribas Securities 

Services Trust Company (Jersey) Ltd37 is satisfied. In that case, the Supreme Court highlighted 

that if a contract is professionally drafted, a party is unlikely to be able imply a term into the 

contract.38 Furthermore, there is no general implied term in the English law requiring a 

contracting party to act reasonably. Therefore, the Respondent should remain fully liable for 

its failure to perform hull cleaning under Cl. 83.  

B. The Respondent failed to re-deliver the Vessel prior to the expiry of the maximum 

period of the Charterparty 

36. The Respondent committed a breach of the Charterparty by redelivering the Vessel late. The 

duration of the Charterparty was about 50-55 days. The Vessel was delivered into the 

Charterparty on 29.03.2016. The last permissible date of redelivery, allowing the most 

generous reasonable additional margin, was no later than the end of May 2016. The 

Respondent redelivered the Vessel on 30.06.2016. As the Respondent admitted this breach in 

                                                
37 [2015] UKSC 72. 
38 ibid 50. 
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para 10(2) of the Defence Submissions39 no further submissions are made by the Claimant in 

this regard. 

IV. AS A RESULT OF THE RESPONDENT’S BREACHES THE CLAIMANT 

SUFFERED LOSS AND DAMAGE 

A. The Claimant is entitled to claim the amount of hull cleaning and the associated costs 

37. Cl. 83(d) states “the parties shall….. agree a lump sum payment in full and final settlement of 

Owners’ costs and expenses arising as a result of or in connection with the need for cleaning 

pursuant to this clause.” It is submitted that this clause entitles the Claimant to recover 

expenses beyond the actual cost of hull cleaning. Namely, costs of the voyage from Wahanda 

to South Island to perform hull cleaning (USD55,567.42), as such a voyage would not be 

necessary had the Respondent performed hull cleaning prior to re-delivery. Such an 

interpretation is supported by Cl. 83(c), clearly stating that cleaning shall be undertaken by the 

Respondent at their cost and time. The cost of voyage which encompasses hire and bunker 

used would fall within the phrase “cost and time.” It is anticipated that the Respondent could 

argue that the Claimant should be liable for the voyage to the South Island by reason that the 

Vessel would have to proceed to the South Island anyway to perform the Replacement Fixture. 

However, the Claimant notes that had the Respondent re-delivered the Vessel on time with no 

hull fouling, the Vessel would have been able to perform the Next Fixture which was to be 

DLOSP Wahanda, in which case no additional voyage would have been necessary.  

38. Further and alternatively, the Claimant submits that it is entitled to recover more than 

USD33,000 as the hull cleaning cost. The Respondent arrived at the said sum on the quotation 

they obtained from the Titan Shipbuilders (“the Respondent’s Quotation”). The actual hull 

                                                
39 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 72. 
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cleaning costs incurred by the Claimant were USD 41,000 and it is submitted that the disparity 

between the Respondent’s Quotation and the actual hull cleaning cost was justifiable. 

Prevented by the lack of visibility at the Wahanda Port, the Respondent obtained the quotation 

without conducting an actual inspection of the extent of hull fouling. Therefore, it is submitted 

that the service covered by the Respondent’s quotation may not be adequate. This is evidenced 

by the fact that the Respondent’s Quotation only covers underwater cleaning but as pointed 

out by the photo40 and the Claimant’s emails,41 hull cleaning is required above water line. It is 

for this reason that hull cleaning service actually performed covered service such as 

“BOOTOPING ABOVE WATER LEVEL 4m CLEANING BY MAN POWER HAND 

TOOLS”.42 Such a service was unlikely to be covered by the Respondent’s quotation which 

only covers underwater cleaning.  

B. The Claimant is entitled to damages for loss of four years of hire under the Next 

Fixture 

39. The Respondent’s breach in re-delivering late caused the Claimant to miss the cancelling date 

under the Next Fixture and lose the fixture. It is submitted that the Respondent is liable for 

damages amounting to the loss of hire for 4 years under the Next Fixture, totalling 

USD15,330,000.00. 

40. The Respondent disputes the chosen measure of damages and asserts that the Claimant is only 

entitled to either damages calculated as the difference between the market rate and the 

charterparty rate or to a reduced sum of hire lost under the Next Fixture. It is submitted that 

both the measure and the amount of damages pleaded by the Claimant are correct. 

                                                
40 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 84. 
41 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, pp 34, 43. 
42 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 50. 
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1) The Respondent is liable for loss of hire under the Next Fixture as the Respondent 

had special knowledge of the Next Fixture at the time of contracting  

41. The Claimant notes that the Respondent may argue that following The Achilleas43 the Tribunal 

should find that the Respondent cannot be deemed to have assumed responsibility for the 

claimed loss. However, it is submitted that this test does not apply in the present case as the 

claimed measure of damages falls under the second limb of Hadley v Baxendale44 remoteness 

rule. The loss of hire under the Next Fixture is in this case “what arises from special 

circumstances known to or communicated to the party who is in breach at the time of entering 

into the contract which because he knew about he can be expected to provide for”. 

42. It is submitted the Respondent had special knowledge of the Next Fixture at the time of 

contracting as before that, on 01.03.2016, the Claimant had posted the relevant information on 

its “Chatter” account.45 This post should be considered as sufficient notice to the Respondent 

of a follow-on fixture for the following reasons: 

a. the account name @Panthershippinginc, identical to the Claimant’s name, clearly 

identifies the addresser of the notice as the Claimant; 

b. the post is addressed to customers, i.e. those who were looking to charter the Vessel, 

and that included the Respondent; 

c. the post has enough detailed information as to the name of the Vessel, period of 

fixture (3-5 years), name of contact person and the managers; 

d. the post was publicly available and widely read,46 and the Respondent should be 

taken to have read it; 

                                                
43 Transfield Shipping Inc v Mercator Shipping Inc (The Achilleas) [2008] UKHL 48. 
44 Hadley v Baxendale 156 ER 145, [1854] 2 WLUK 132. 
45 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 1. 
46 As clarified in PO2, para 3. 
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e. it would have been reasonable of the Respondent to enquire about the business of 

the party it was contracting with. 

43. It is also submitted that the application of the “assumption of responsibility” test is limited to 

“unusual”, “rare” cases47 and the present case cannot be considered as such. The loss of the 

Next Fixture was not so unpredictable or unquantifiable as the loss of hire claimed in The 

Achilleas. The latter occurred in a highly volatile market due to renegotiation of price of the 

follow-on fixture, i.e. the process that cannot be in any way predicted by a third party to that 

contract, whereas in the present case the Next Fixture was lost completely, as Next Charterer 

exercised its cancellation right when the Vessel was late. This result could have been easily 

contemplated by the Respondent as a not unlikely consequence of its redelivering late. 

44. Therefore, at the time of entering into the Charterparty the Respondent knew about the 

possibility of the Claimant having a follow-on fixture of several years duration and 

contemplated the loss of this fixture as likely to result from his breach of contract, i.e. 

redelivering late. Hence, the Respondent should be held liable for damages calculated as loss 

of hire under the Next Fixture. 

2) The Claimant is entitled to damages calculated as 4 years of hire lost under the 

Next Fixture  

45. The Claimant can claim damages in the full amount of hire lost, i.e. 4 years. Under the terms 

of the Next Fixture, after 2 years the charterparty could be extended for additional 2 years at 

the Next Charterer’s option. Because the Respondent redelivered late, the Claimant did not 

deliver the Vessel on time, lost the Next Fixture and was deprived of the opportunity of having 

the Next Fixture extended for further 2 years. It is submitted that this case can be regarded as 

                                                
47 Sylvia Shipping Co Limited v Progress Bulk Carriers Limited [2010] EWHC 542 (Comm) [48]. 
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analogous to a loss of chance case because the determination of what would have happened, 

but for the Respondent’s breach, involves determining what actions the Claimant would have 

taken as well as the actions of the Next Charterer - a third party. However, as to the quantum 

of damages, since the present case concerns the loss of a particular contract with an agreed rate 

of hire, it is distinguishable from traditional loss of chance cases such as Chaplin v Hicks48 

where the amount of damages is assessed with regard to chances of success. Instead, the 

Claimant submits that if the Claimant establishes that the Next Fixture would have been 

extended for further 2 years, the full amount of hire payable for this period should be awarded 

without any discounts.49 

46. What the Claimant would have done has to be determined on the balance of probabilities.50 It 

is submitted that this test is fully satisfied. Had the Respondent not redelivered late, the 

Claimant would not have missed the cancelling date and the Vessel would have started 

operations under the Next Fixture. In addition, as it had been agreed that the extension of the 

Next Fixture depended on a unilateral act of the Next Charterer, no actions of the Claimant 

have to be taken into consideration with regard to 2 additional years. 

47. In the case of the Next Charterer - the third party to the Claimant-Respondent relationship, - 

the Claimant only needs to prove that there was a real and substantial chance of the Next 

Charterer acting in the way which would have benefitted the Claimant,51 i.e. extending the 

Next Fixture. “A real and substantial chance” means a chance that is not negligible.52 It 

                                                
48 [1911] 2 KB 786. 
49 Vasiliou v Hajigeorgiou [2010] EWCA Civ 1475 , [22]; John (t/a Quantum Digital) v Lucasfilm Ltd LLC [2018] 

EWHC 624 (QB), [90]. 
50 Wellesley Partners LLP v Withers LLP [2015] EWCA Civ 1146, [109]. 
51 ibid 
52 The Hon Mr Justice James Edelman, Dr Jason Varuhas, Simon Colton, McGregor on Damages (20th edn, Sweet 

& Maxwell 2018) para 10-51; applied in John (t/a Quantum Digital) v Lucasfilm Ltd LLC [2018] EWHC 624 (QB), 

[93]. 
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submitted that due to a rather long initial period of the Next Fixture, its beneficial terms and 

amicable relationship between the Claimant and the Next Charterer (as evidenced by the tone 

of the email on 27.06.2016 and the suggestion of cooperation in the near future53) there was a 

real and substantial chance of the Next Charterer exercising its option to extend the 

charterparty. 

48. As opposed to balance of probabilities test or loss of chance in the context of causation applied 

above, with regard to the quantum of loss, the Tribunal must make “a realistic and reasoned 

assessment of a variety of circumstances in order to determine what the level of loss has 

been”.54 It is submitted that the assessment of loss as 4 years of hire lost under the Next Fixture 

satisfies the required test. 

49. With regards to the Respondent’s submission that the Claimant must give credit for hire 

received under the Replacement Fixture, the Claimant notes that the burden is on the 

Respondent to prove that the Claimant benefited from actions taken to mitigate its loss.55 

V. ARGUMENTS ON THE MERITS OF THE COUNTERCLAIM 

A. The Cargo Claim is not apportioned 100% to the Claimant 

50. In the event the Cargo Claim is not time-barred, it is submitted that apportionment under the 

ICA shall be applied only to the Cargo Claim if only the Respondent can prove that it has 

satisfied the stated conditions under Cl. 4. These conditions are: (a) the Cargo Claim has arisen 

under a qualifying contract of carriage; (b) the provisions of the charter dealing with cargo 

responsibility have not been materially amended; and (c) the Cargo Claim has been properly 

settled and paid. In the present case, there is no indication that (c) has been fulfilled.56 If the 

                                                
53 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 42. 
54 Vasiliou v Hajigeorgiou [2010] EWCA Civ 1475, [25] (Patten LJ). 
55 Thai Airways International Public Co Ltd v KI Holdings Co Ltd [2015] EWHC 1250 (Comm), [2015] 1 CLC 765, 

[92]. 
56 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 82. 
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Tribunal finds that any of the above preconditions are not met, the Respondent has no claim 

under the ICA and must revert to proving a claim for damages, indemnity or contribution under 

the Charterparty.57 If the Tribunal finds that the ICA is applicable, it is submitted that the Cargo 

Claim should not be apportioned 100% to the Claimant under Cl. 8(a) of the ICA, since the 

claim was not caused by unseaworthiness and/or error or fault in the navigation or management 

of the Vessel58. Further and alternatively, the Cargo Claim should be apportioned under Cl.8(b) 

in which case the Claimant is not liable at all or only liable for 50% of the Cargo Claim.59 

1) The Cargo Claim did not arise out of unseaworthiness and/or error or fault in the 

navigation or management of the Vessel  

51. It is submitted that there is no evidence of physical unseaworthiness of the Vessel. The 

Preliminary Survey Report states that the ballasting system was in order.60 The Report 

attributes the damage to the cargo to the improper use of the ballasting system at discharge 

operations. As such, it is submitted that there is no evidence indicating that the Vessel was not 

structurally fit or not cargoworthy.61  

52. Furthermore, there was no error or fault in the management of the Vessel. The meaning of 

“error or fault in the management of the vessel” is taken to mean improper handling of the 

ship as a ship, which affects the safety of the cargo.62 A key question is whether the act 

(ballasting) is an act that is primarily for the sake of the ship or the cargo.63 If it is the latter, 

the act will fall outside the meaning of “management of vessel”. In the Farandoc,64 ballasting 

                                                
57 Terence Coghlin et al, Time Charters (7th edn, Informa 2014), ch 20.58. 
58 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 77. 
59 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, Rider Cl. 53, p 10. 
60 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 46. 
61 ibid, PO2, para 9. 
62 Rowson v Atlantic Transport Co [1903] 2 KB 666 (CA). 
63The Glenochil [1896], 10  
64 Robin Hood Flour Mills Ltd v NM Paterson & Sons Ltd (The Farrandoc) [1967] 2 Lloyd's Rep 276 
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was ordered for two purposes: 1) to trim the vessel during the discharge of the cargo and 2) to 

allow the cargo to be discharged at dock. In the course of the ballasting operation, a crew 

member turned on the wrong valve which led to water damage to the cargo in the hold. In this 

case, Noel J opined that the crew made the error in the care and the custody of the cargo.65 In 

the present case, it is submitted that ballasting was performed for the sake of both the Vessel 

in preparation of her next voyage and of the cargo in relation to its discharge. Therefore, unless 

the Respondent can prove that ballasting was performed primarily for the Vessel, it is not 

entitled to claim an apportionment under Cl.8(a) of the ICA.  

2) The Respondent is 100% liable under Cl. 8(b) of the ICA as the Cargo Claim 

arose out of the discharge of the cargo 

53. If the Tribunal holds that damage to the cargo was caused by the unseaworthiness of the Vessel, 

it is submitted that the unseaworthiness was caused by the discharge of the cargo. In 

Transgrain66, a case which interprets Cl. 8 of the ICA, it was held that “claims in fact arising 

out of loading, stowage, lashing, discharge, storage or other handling of the cargo’67 does not 

concern any notion of fault. Even if the reference to a failure to do so ‘properly’ governs the 

meaning of the main part of the clause, it refers to a state of affairs rather than a culpable fault. 

54. According to the Preliminary Survey Report, the damage occurred while “the crew were taking 

steps to ballast the vessel, ready for her departure once the cargo had been discharged”.68 

Under Cl. 8(a) of the ICA, cargo claim arising from unseaworthiness caused by the loading, 

stowage, lashing, discharge or other handling of the cargo shall be apportioned under Cl. 8(b) 

                                                
65 Robin Hood Flour Mills Ltd v NM Paterson & Sons Ltd (The Farrandoc) [1967] 2 Lloyd's Rep 276, 288 
66 Transgrain Shipping (Singapore) Pte Limited v Yangtze Navigation (Hong Kong) Co Limited (YANGTZE XING 

HUA) [2017] EWCA Civ 2107. 
67 ICA 1996, Cl. 8(b). 
68 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 46. 
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which provides that such claim should be apportioned 100% to the Charterers.69 Thus, the 

Respondent is liable for the Cargo Claim in whole and is not entitled to any indemnity from 

the Claimant. 

3) Alternatively, the Claimant would only be liable for 50% of the Cargo Claim 

under Cl.8(b) of the ICA 

55. The ICA provides that “Claims in fact arising out of the loading, stowage, lashing, discharge, 

storage or other handling of cargo: shall be apportioned 100% Charterers, unless the words 

‘and responsibility’ are added in clause 8 (of the NYPE Form) or there is a similar amendment 

making the Master responsible for cargo handling in which case: shall be apportioned 50% 

Charterers 50% Owners.”70 If the Tribunal holds that the Cargo Claim arose as a result of any 

of the causes in Cl.8(b) and that there is a transfer of responsibility to the Claimant, it is 

submitted that the Claimant's liability for the Cargo Claim is apportioned at 50%. In no 

scenario should the Claimant's liability be apportioned at 100%.  

B. The Respondent is not entitled to claim off-hire under Cl. 17 

56. The Respondent submitted that the Vessel was detained by the State Port Control at Wahanda, 

causing a delay to berthing from 07.05.2016 to 26.06.2016. This is not admitted. The burden 

of proof is on the Defendant to prove that the Vessel was being detained during this period and 

to prove that the authority had reasonable grounds for detention. 

57. However if the Tribunal found that such facts exist, such a detainment would not constitute an 

off-hire event under Cl. 17 of the Charterparty.71 The Claimant is therefore entitled to retain 

the hire of USD375,000 for the relevant period.  

                                                
69 ICA 1996, Cl. 8(b). 
70 ICA 1996, Cl. 8(b). 
71 NYPE 2015, Cl. 17. 
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58. Cl. 17 provides that “in the event of loss of time from deficiency and/or default and/or strike 

of officers or ratings… or detention by Port State control or other competent authority for 

Vessel deficiencies… or by any other similar cause preventing the full working of the Vessel, 

the payment of hire and overtime, if any, shall cease for the time thereby lost”. 

59. The Claimant submits that the conditions which are necessary to trigger Cl. 17 are not fully 

satisfied. These conditions are as follows:72  

1) the full working of the ship must have been prevented; 

2) it must have been prevented by one of the causes or events listed in the Clause;  

3) there must have been a loss of time from that cause or event. 

1) Full working of the Vessel was not prevented  

60. It was held in The Aquacharm73 that the relevant test was whether the vessel was fully efficient 

in herself, i.e. whether she was fully capable of performing the service immediately required 

of her. If she was, then she was not off-hire even though she was prevented from performing 

that service by some external cause such as the refusal by the canal company to permit the 

vessel to pass through the canal. In the present case, “full working” of the vessel had not been 

prevented and the vessel was fit for service. An external cause such as detainment by the Port 

Authority had no effect on the full working of the Vessel. The fact that the vessel was carrying 

one or two crew members who were ill did not have any influence on the ship’s efficiency.74 

2) Full working of the Vessel was not prevented by one of the named causes 

61. Even if the Tribunal holds that the full working of the Vessel was in fact prevented, it is 

submitted that this had not been caused by any of the events specified in the clause. 

                                                
72 Terence Coghlin et al, Time Charters (7th edn, Informa 2014), ch 25.6. 
73 Actis Co Ltd v The Sanko Steamship Co Ltd (The Aquacharm) [1980] 2 Lloyd's Rep 237, 240.  
74 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, p 24. 
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62. One of the listed causes is “deficiency … of officers or ratings”75. The predecessors of NYPE 

2015 (NYPE 46 and NYPE 93)76 made reference to “deficiency of men/crew” as one of the 

named causes. It was held in Royal Greek77 that “deficiency of men” is taken to mean 

“numerical insufficiency” in the number of crew. Under the present facts, only two crew 

members had a cold. It is submitted that this does not constitute “numerical insufficiency” as 

there were still enough competent crew who were physically fit to maintain the full working 

of the Vessel. Alternatively, even if there was “numerical deficiency” of crew members, it is 

submitted that the proximate cause of delay was the Port Authority’s refusal to allow the Vessel 

to berth rather than the crew members catching a cold. 

63. The Claimant also submits that the Vessel was not detained “by Port State control or other 

competent authority for vessel deficiencies”. This is a new cause added to the NYPE 2015. In 

pre-2015 NYPE forms, interference by authorities were examined under “any other cause”. 

The meaning of “vessel deficiency” should be read literally and its application should be 

strictly limited to cases where the vessel was physically deficient. The Port State control 

detained the Vessel not because she was deficient but because the crew onboard were 

suspected of carrying Ebola. Even if the tribunal found that the crew were incapacitated by 

illness, the Vessel was physically fit for service.  

64. Detention by port control on the grounds of suspected Ebola in the present case does not fall 

within the catch-all provision, i.e. “any other similar cause”. It is submitted that the wording 

“any similar cause” is to be interpreted ejusdem generis with the words that precede it.78 Thus, 

                                                
75 NYPE 2015, Cl. 17. 
76 Cls 15 and 17 respectively.  

77 Royal Greek Government v Minister of Transport (1948) 82 lL (81 lL Rep 359) approved by Rep 196 (CA). 

78 Court Line v Dant & Russell Inc (1939) 64 LIL Rep 212; Mareva Navigation Co Ltd v Canaria Armadora SA (The 

Mareva AS) [1977] 1 Lloyd’s Rep 368; Harmony Shipping Co SA v Saudi-Europe Line Ltd (The Good Helmsman) 

[1981] 1 Lloyd’s Rep 377; Actis Co Ltd v Sanko Steamship Co Ltd (The Aquacharm) [1982] 1 Lloyd’s Rep 7. 
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the chartered ship could only be off-hire under Cl. 17 if its full working was prevented by a 

cause similar in nature to detention Port State control for Vessel deficiencies and etc. This is 

to be distinguished from off-hire cases arising from the older versions of the NYPE which used 

the word “any other clause”. In Cl. 17, most if not all causes mentioned are related to the 

physical condition of the vessel. It is submitted that the Port State Control detained the Vessel 

based on the condition of the crew rather than the condition of the Vessel. Therefore, the 

quarantine imposed by the State Port Control is something that is outside the general context 

of the causes in Cl. 17.  

65. This conclusion is supported by case law based on older versions of NYPE that suggests that 

the scope of “any similar cause” does not cover intervention of authorities unless it is amended. 

The Claimant has identified five recent NYPE off-hire cases, each arising out of the 

intervention of authorities or other third parties. They are Apollo79, Aquacharm80, Mastro 

Giorgis81, Roachbank82 and Laconian Confidence83. Both vessels in the Apollo and Mastro 

Giorgis were held to be off-hire and in each of the charterparties involved the off-hire clause 

was modified by the addition of “whatsoever” after “any other cause”. All of the vessels in 

cases with unamended NYPE forms (Laconian Confidence and Aquacharm) remained on-hire. 

In Laconian Confidence, the court rejected the off-hire claim on the basis that all the listed 

causes are related to physical condition or efficiency of the vessel, and the phrase “any other 

cause” encompasses a comparable physical event, and not an entirely external or legal one. Of 

these five cases, The Apollo mirrors the present facts most closely. It was decided that the 

vessel was off-hire with the cause of delay being that the crew were suspected of carrying 

                                                
79 [1978] 1 Lloyd's Rep 200. 

80 [1980] 2 Lloyd's Rep 237; [1982] 1 Lloyd's Rep 7. 

81 [1983] 2 Lloyd’s Rep 66. 

82 [1987] 2 Lloyd's Rep 498. 

83 [1997] 1 Lloyd’s Rep 139. 
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typhus by the authority. The presence of the wording “whatsoever” was decisive in the judge’s 

decision that it was within the ambit of the off-hire clause.84 It is therefore submitted that 

without the addition of the word “whatsoever”, the action carried out by Wahanda’s State Port 

Control does not fall within “any similar cause”.  

66. It is acknowledged that Rix J’s obiter in Laconian Confidence raised the possibility that delay 

arising from the reasonable act of authorities will fall within “any other cause” under the off-

hire clause of NYPE 46 in the absence of the addition “whatsoever”.85 However, it is submitted 

that the action taken by the Wahanda Port State control was unreasonable. In the Apollo the 

port authority had valid ground to hold up the vessel as two members of the crew who had 

been taken to hospital with suspected typhus were actually infected with this disease.86 In the 

present case, the Port State control had no reasonable ground to suspect the crew were infected 

with Ebola simply because they displayed symptoms of a common cold. Furthermore, nothing 

on the facts suggests that the crew were actually infected with Ebola. The Respondent had not 

provided the Claimant with any official documents as to the reason for detention, e.g. the Port 

Authority’s report on inspection carried out on board the ship. If the crew were not infected 

with Ebola, it is submitted that the erroneous suspicion of the existence of Ebola should not be 

treated as eiusdem generis with the other listed causes which relate to an actual existence of 

an event.  

                                                
84 The Apollo (n 79), 204-205. 
85 Laconian Confidence (n 83), 151. 

86 The Apollo (n 79), 203. 
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3) Even if there was an off-hire event under Cl. 17, the vessel remained on-hire as 

the delay was the result of compliance with Respondent's orders 

67. Following the "RIJN"87, if quarantine is an inevitable result of the Charterers' orders, the 

quarantine will not be a fortuitous event but a “natural consequence of the way in which the 

Charterers chose to employ the vessel”. In such a case, hire will remain payable to the Owners 

during the period of quarantine. As highlighted by para 3 of the PO2, the Respondent should 

be aware of the severity of the Ebola outbreak in the West Coast through the widely read West 

Coast Daily Echo.88 It was reasonably foreseeable to the Respondent that choosing the West 

Coast as the port of departure would put the Vessel at risk of being detained by port officials 

in Wahanda .  

68. In relation to the Respondent's alternative claim on damages, as the Claimant did not commit 

any breach under Charterparty, it is submitted that no damages should be awarded. 

VI. REQUEST FOR RELIEF 

69. For the reasons set out above the Claimant requests that the Tribunal: 

FIND that Ms Walker should act as a sole arbitrator in the matters  

FIND that the Claimant is entitled to claim the hull cleaning costs of USD41,000.00  

FIND that the Claimant is entitled to claim the costs of USD55,567.42 for the voyage to South 

Island to perform the hull cleaning 

FIND that the Claimant is entitled to the sum of USD15,330,000.00 by way of damages for loss of 

hire under the Next Fixture  

DECLARE that the Claimant is not liable for the Respondent’s counter-claims 

AWARD interest & costs in favour of the Claimant. 

                                                
87 [1978] 1 Lloyd's Rep 200. 
88 IMLAM-2019-Moot-Scenario-FINAL v3 01.04.19, pp 22-23.  


