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STATEMENT OF FACTS 

1. Omega Chartering Ltd. (RESPONDENT), a company based in Liechstein, had 

chartered a vessel named “THANOS QUEST” from Liberia based Panther Shipping 

Inc through a time charter party (the Charterparty) dated 18.03.2016. According to the 

Charterparty, the vessel was to carry a total of 1720 x 5 mt bags of english breakfast 

tea from West Coast, Challaland to Wahanda, Bao Kingdom in approximately 50-55 

days. 

2. The vessel started to depart from Challaland on 20.04.2016 and arrived at the 

discharge port on 07.05.2016. However, due to reasonable grounds suspecting that 

one or more crew members were carrying the Ebola virus, the Port Authority did not 

allow her to berth and she had to be detained for a minimum of 28 days. 

3. Between 7-11 May, both parties communicated on this detention. Claimant insisted in 

their emails that this problem was not caused by and beyond the control of Claimant, 

which would not make the vessel off hire throughout the waiting time. 

4. On 08.06.2016, Claimant asked Respondent for confirmation on vessel cleaning 

arrangement. Respondent replied that cleaning was not possible because the Wahanda 

Government did not allow underwater cleaning of vessel around the place of 

anchorage and offered to pay a lumpsum. Claimant refused to accept lumpsum and 

insisted that Respondent clean the vessel at North Titan. Respondent further refused 

to send the vessel to North Titan as they had sent a redelivery notice on  29.06.2016. 

5. On 15.06.2016, Claimant entered into a contract with Champion Chartering and had 

to deliver the vessel between 22 June and 28 June. On 27.06.2016, Claimant notified 

Champion Chartering that the vessel was facing significant delays on discharging 
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operation and requested that the cancelling date of the contract be extended to 30 June 

at 23.59. 

6. On 27.06.2016, although Champion Chartering noted Claimant‟s notification of the 

vessel‟s situation, they rejected Claimant‟s request and notified that they would still 

cancel the contract on 28 June. 

7. On 28.06.2016, Champion Chartering notified Claimant that since the vessel had 

missed laycan on 28 June 2016 at 24.00, they declared the option of cancelling hire as 

per the charter party. 

8. At the time of discharge, it was discovered that the cargo was severy water damaged. 

Ono 27.06.2016, both parties initiated a joint survey to find out the cause of such 

damage and the quantum of the damage.  

9. Following this, on 07.07.2016, Respondent sent Claimant a claim notice with the 

preliminary survey report as an attachment showing that the cause of damage was 

crew‟s negligence in the course of the ballasting operation. 

10. In light of this series of events, Claimant referred the existing dispute to arbitration 

pursuant to Clause 80 of the Charterparty. The Tribunal was then properly constituted 

under the terms of the Charterparty.  
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I. CLAIMANT IS TIME BARRED FROM SUBMITTING CARGO CLAIM 

1. Cargo claims under the Charterparty are governed by the New York Produce 

Exchange Interclub Agreement (hereinafter, ICA), Cl. 6 of which sets a time bar 24 

months from the date of delivery.
1
 The bar operates „unless‟ written notification had 

been given to the other party within the period, which must include, „if possible‟, 

details of the contract of carriage, the nature of the claim, and the amount claimed.
2
 

2. Respondent e-mailed Claimant on a cargo claim on 7 July 2016,
3
 a week after 

discharge on 30 June 2016.
4
 With its claim, it attached a preliminary survey report 

that concerned the potential cause and estimated loss for the water damage.
5
 This e-

mail is the only notice of any kind by Respondent - no further notices were made 

before the 24-month mark on 30 June 2018
6
 - and is thus at issue. 

A. THE ‘SHALL, IF POSSIBLE’ WORDING OF CL. 6 REQUIRES STRICT 

COMPLIANCE WITH DETAILS 

3. Cl. 6 is worded to make a valid claim an exception, not a rule; compliant notice is 

thus a matter of importance.
7
 Ascertaining what a proper notice would be under the 

Clause must be done in light of the commercial context in which the Clause is found, 

and the commercial purpose it is intended to serve.
8
 

                                                
1
 Inter-Club New York Produce Exchange Agreement 1996 (as amended September 2011) [NYPE ICA], Cl. 6. 

2
 Ibid. 

3
 Moot Scenario, at 45. 

4
 Moot Scenario, at 46. 

5
 Moot Scenario, at 46. 

6
 Moot Scenario, at 45-6. 

7
 Laminates Acquisition Co v. BTR Australia Ltd [Laminates] [2003] EWHC 2540 (Comm), para. 30. 

8
 Ibid, para. 29. 
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4. Cl. 6 operates when obtaining information is „possible‟; this wording may make the 

obligation seem conditional, but the context and purpose make it clear that possibility 

is far from being at charterer‟s convenience.  

5. As is the case with other notice clauses, Cl. 6 is made to serve a specific commercial 

purpose - to ensure that the parties know where they stand on any claims existing 

between them,
9
 and allow preparations to be made.

10
 It is critical for this purpose that 

a notice be informed and informative;
11

 this is why the threshold is not „difficulty‟ or 

„inconvenience‟, it is impossibility. 

6. Cl. 6 can therefore be understood to impose two obligations: first, to provide 

sufficient information on details listed where available, and second, to seek 

information on the same where possible. Respondent fails on both grounds on all 

three details. 

B. RESPONDENT FAILED TO COMPLY WITH SAID OBLIGATION 

1. In construing what is considered „sufficient‟ in a given notice clause, similar 

provisions in other cases may be of some - albeit limited - help.
12

 Laminates v. BTR, 

which concerned similar notice requirements of „details‟ in a share sale and purchase 

agreement,
13

 may offer some assistance. 

                                                
9
 Sparta Navigation Co. v. Transocean America Inc. (The Stephanos) [1989] 1 Lloyd‟s Rep. 506; Senate 

Electrical Wholesalers Ltd v. Alcatel Submarine Networks [Senate v Alcatel], [1999] 2 Lloyd‟s Rep 243; P 

v. Q [2018] EWHC 1399, para. 47. 
10

 IPSOS SA v. Dentsu Aegis Network Ltd [The Ipsos], [2015] EWHC 117, para. 19. 
11

 Senate v. Alcatel, n. 9. 
12

 Laminates, n. 7, para. 29. 
13

 Ibid. 
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1. The notice does not contain sufficient details on the contract of carriage 

7. The first, „details of the contract of carriage‟, is evidenced in the bill of lading.
14

 

Respondent certainly had this detail even well before cargo damage even occurred, 

and it thus had the obligation to make informative notice of this detail. 

8. In Laminates, a similar requirement exists to specify underlying circumstances behind 

a claim. The Court held that the function served by this detail is to lay out the factual 

basis on which the claim is posited;
15

 it follows that it is necessary to provide enough 

information to discern this. 

9. Respondent failed to provide critical details in its notice. In particular, two important 

details within the bill of lading were omitted: first, the incorporation of the Hague-

Visby rules by virtue of Cl. 2 of the B/L,
16

 which may determine whether a claim for 

indemnity is possible at all;
17

 and second, the law applicable to the B/L under Cl. 3, 

which may determine the extent of damages. 

2. The notice does not contain sufficient details of the nature of the claim 

10. The second, „the nature of the claim‟, was also a requirement in Laminates; there, it 

was held as requiring a claimant to specify what is being claimed and the basis of it 

by reference to the underlying contract.
18

 Notably, given the requirement of 

„reasonable detail‟, the Court rejected a more lax approach to interpretation and 

                                                
14

 Sewell v. Burdick, (1884) 10 App.Cas. 74, at 105.  
15

 Laminates, n.7, para. 31. 
16

 Moot Scenario, at 48. 
17

 The Hague-Visby Rules, Art. IV(2). 
18

 Laminates, n. 7, para. 31. 
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preferred a technical approach, requiring sufficiently formal written terms and a 

particularised claim.
19

  

11. Respondent had clearly understood what claim it was making and provision it was 

invoking. However, it still neglected to give the required formal terms in this case; 

Respondent made a passing remark to a „claim‟, but had never mentioned what claim 

it was making, or what the basis of said claims was.
20

 This notice is far from 

sufficient. 

3. The notice does not contain sufficient details on the amount claimed 

12. The third, „amount claimed‟ was held in Laminates as requiring inclusion of at least 

an indication of the amount claimed, or any detail of the alleging party‟s calculation 

of the loss alleged to follow.
21

  

13. Admittedly, Respondent did provide information that was available on 2016 on the 

total cargo and estimated amount in the preliminary survey,
22

 and the final value of 

the cargo claim was only decided after the institution of proceedings and well after the 

time bar.
23

 However, the 2016 information was insufficiently informative, and 

Respondent failed to perform the necessary inquiry to make an informative claim. 

14. The function of a notice on the amount being claimed is to allow the other party 

sufficient time to make financial provisions.
24

 A claim specifying only the total 

amount of cargo and its value is highly insufficient for this point. The damages could 

                                                
19

 Ibid, para. 29; the Court noted that the more flexible approach is specific to simpler notice requirements, see, 

e.g., Mannai Investment Co Ltd v. Eagle Star Life Assurance Co Ltd [1997] AC 749. 
20

 Moot Scenario, at 45-6. 
21

 Laminates, n. 7, para. 39. 
22

 Moot Scenario, at 46. 
23

 Procedural Order No. 2, para. 11. 
24

 The Ipsos, n. 10, para. 19. 
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have been - and indeed were - much lower than those specifications;
25

 and on the 

contract, they could have been unpredictably large due to the involvement of a third-

party Receiver.
26

 

15. Unless an accurate estimate of this amount was impossible to obtain prior to the time 

bar, Cl. 6 would require Respondent to seek that information. Far from it, Receivers 

made a timely and valid notice of cargo claim by 2017,
27

 well before time bar some 

months later in 2018, and by which point it would have determined the extent of 

losses. That Respondent failed to exercise what should have been a clear option fails 

to fulfill the notice requirement under Cl. 6. 

II. EVEN IF THE CLAIM WAS NOT TIME-BARRED, RESPONDENT IS NOT 

ENTITLED TO PAYMENT IN ANY AMOUNT FOR THE DAMAGED CARGO 

16. Cl. 8 of the ICA apportions liability for cargo claims based on cause. Under Cl. 8(a), 

owners are 100% liable for claims arising out of unseaworthiness and/or error or fault 

in navigation or management of the vessel.
28

 Under Cl. 8(b), charterers would be 

100% liable for claims arising out of handling of cargo;
29

 an exception to this exists if 

Cl. 8 NYPE is contractually amended to make the Master responsible for discharge, in 

which case liability for the cargo claim would be 50% owners and 50% charterers.
30

 

17. Respondent is not entitled to damages for that liability, either (A) in full under Cl. 

8(a) of the ICA, or (B) for half the amount under Cl. 8(b) of the ICA. 

                                                
25

 Moot Scenario, at 45-6; Procedural Order No. 2, para. 11. 
26

 Moot Scenario, 47-9. 
27

 Procedural Order No. 2, para. 10. 
28

 ICA, Cl. 8(a). 
29

 ICA, Cl. 8(b). 
30

 ICA, Cl. 8(b). 
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A. RESPONDENT CANNOT CLAIM INDEMNITY OR DAMAGES UNDER 

CL. 8(A) AS DAMAGE WAS CAUSED BY CARGO HANDLING UNDER CL. 

8(B)  

18. Damage to cargo caused by crew action may arise either from handling of cargo or  

management of the vessel. However, a distinction between the two is often not clear-

cut. For this reason, the test to decide the matter is twofold: first, the „primary purpose 

test‟, which concerns the purpose of the action causing damage;
31

 and second, in the 

event of ambiguity in the former, the „primary cause‟ test, which concerns the nature 

of the action that caused damage.
32

 

19. In this case, (1) resort must be taken to the primary cause test, given ambiguity in the 

primary purpose test, and (2) under said test, the cause for damage is cargo handling. 

1. The primary purpose test does not produce sufficiently clear results 

20. The primary purpose test poses the question of whether the act or default causing 

damage was done to perform care of the cargo, or is part of running the ship.
33

 Where 

there are two concurrent purposes, determination is made on which one is more 

primary than the other.
34

 

21. Like other cases involving valves, ballasting can have more than one purpose at a 

given point.
35

 The Germanic, which concerned negligent loading of solid ballast 

causing vessel to list uncontrollably, was decided on grounds that it was done to 

                                                
31

 Voyage Charters Lloyd's shipping law library [Voyage Charters], Lloyd's of London Press, 1993; Glenochil 

[1896], at 10.; Clearlake Shipping Pte Ltd v. Privocean Shipping Ltd [The Privocean] [2018] EWHC 2460 

(Comm), para. 61. 
32

 Voyage Charters, n. 31; Glenochil, n. 31, at 10; The Privocean, n. 31, para. 61. 
33

 The Privocean, n. 31, para. 61. 
34

 The Iron Gippsland [1994] 1 Lloyd‟s Rep 335; Gosse Millerd v. Canadian Government Merchant Marine [the 

Canadian Highlander], [1927] 29 Lloyd‟s Rep 190. 
35

 The Privocean, n.31, para. 70. 
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discharge cargo.
36

 The Glenochil, which concerned water damage due to leaky pipes 

during stiffening of the vessel, was decided on grounds that it was done to stabilize 

the vessel.
37

 

22. In this case, no satisfactory result can be drawn on which function was more primary 

than the other on the basis of facts alone. Both operations were in place concurrently, 

with stabilization operations being done in conjunction with commencement of 

discharge,
38

 and neither prevailed over the other.
39

 As a result, resort must be taken to 

the primary cause test. 

2. The ballasting constitutes handling of cargo under the primary cause test 

23. Even if Claimant could not establish with sufficient distinction that cargo handling 

was the primary purpose for ballasting, Claimant cannot establish that the primary 

purpose is solely vessel-related. At best, it can only establish that concurrent cargo 

and stability operations were occurring;
40

 the primary cause test thus applies. 

24. In The Canadian Highlander, the House of Lords formulated the test in this way - if 

the damage was caused solely or primarily by neglect to take reasonable care of 

cargo, including vessel apparatus used to protect cargo, it would be a handling of 

cargo claim; on the other hand, if there had been neglect to take care of the parts of 

the ship that are unrelated to cargo, it would fall to be considered as vessel 

management.
41

 

                                                
36

 The Germanic, 196 U.S. 589 (1905). 
37

 The Glenochil, n. 31. 
38

 Moot Scenario, at 46. 
39

 This is unlike the facts of both The Germanic and Glenochil; in the former, simultaneous ballasting and 

discharge was done to expedite vessel‟s unloading, in the latter, ballasting was done to change the trim of the 

vessel. 
40

 The Privocean, n. 31, para. 70. 
41

 The Canadian Highlander, n. 34. 
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25. On this basis, The Glenochil can be distinguished from this case. The case indeed 

concerned more similar facts than The Germanic, having dealt with water breaking 

through broken pipes used during ballasting and causing damage. However, in The 

Glenochil, water breaking free would not have happened if care was done to the water 

pipe, which would not have had anything to do with cargo otherwise.
42

  

26. That is to be distinguished from this case, where the cargo holds has always been part 

of the ballast system and the latter has thus always had the capacity to flood the 

holds.
43

 It was only by virtue of a negligent choice that this function to be performed, 

inflicting damage on cargo.
44

  

27. In this sense, the case parallels The Germanic better; there, it was negligent decision 

by the Master during discharge operations, which posed identifiable risk to cargo, that 

was at issue.
45

 It did deal with cargo, and not vessel parts used to care for cargo per 

se, but The Canadian Highlander made it clear that they are one and the same.
46

 

28. Ultimately, however, the question turns on the facts of the case.
47

 In the 

circumstances, it is clear that negligence in managing the cargo holds, which was part 

of the vessel‟s valve system, was what caused the damage.
48

 It would have been 

averted had careful decision been made to prevent flooding to the cargo holds. In 

considering the primary cause test, this thus falls within handling of the cargo. 

                                                
42

 The Glenochil, n. 31. 
43

 Moot Scenario, at 46 
44

 Moot Scenario, at 46 
45

 The Germanic, n. 36. 
46

 The Canadian Highlander, n. 34. 
47

 The Privocean, n. 31, para. 63. 
48

 Moot Scenario, at 46 
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B. RESPONDENT IS NOT ENTITLED TO HALF OF THE CLAIMED 

AMOUNT UNDER CL. 8(B) AS THE AMENDMENT DID NOT SUFFICE 

29. Cl. 8(b) ICA may indeed shift liability from charterers to owners when amendment is 

made to Cl. 8(a) NYPE making the Master responsible for cargo handling.
49

 

However, it is clear that the words „and responsibility‟ only causes transfer of liability 

to owners because the Master normally acts as agent for owners. That is not the case 

with discharge within the Charterparty. 

30. Discharge should normally be performed by Respondent under Cl. 8(b) ICA.
50

 

However, Cl. 68 and 70 of the Omega Rider Clause make it clear that the Master and 

crew will perform discharge,
51

 which they indeed performed.
52

 Given that no transfer 

of responsibility had been made, the Master would thus be acting as Respondent‟s 

agent during discharge.
53

 

31. In matters of discharge, the words „and responsibility‟ within Cl. 8(b) would thus 

cease to have the context of agency between the Master and Claimant, and instead 

engage Respondent‟s responsibility as principal. Given that cargo damage occurred 

during discharge, transfer of liability cannot therefore be effected under Cl. 8(b). 

                                                
49

 ICA, Cl. 8(b). 
50

 Ibid. 
51

 The Charterparty, Cl. 68 & 70. 
52

 Moot Problem, at 46. 
53

 NYK Bulkship (Atlantic) NV (Respondent) v. Cargill International SA (Appelant), [2016] UKSC 20. 
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III. RESPONDENT IS LIABLE FOR US$15,700,000 FOR CLAIMANT’S 

CANCELED FOUR-YEAR FIXTURE 

A. RESPONDENT BREACHED ITS OBLIGATION TO REDELIVER AT THE 

MAXIMUM PERIOD OF THE CHARTERPARTY 

1. The words ‘without guarantee’ in the 18 March recap was waived by 

conduct 

32. Waiver of explicit contractual terms can be implied by conduct.
54

 Whether waiver has 

occurred is fact-sensitive, and depends on whether there is sufficient evidence on the 

balance of probabilities.
55

 

33. The Charterparty‟s stipulation on duration contains the term „without guarantee‟ 

following the words „about 50-55 days‟.
56

 Admittedly, the term, if enforceable, serves 

as a qualifier to the obligation to redeliver a vessel within a given period; courts have 

consistently held that it limits a charterer‟s obligation only to that of making a good 

faith estimate at the time of fixture.
57

 However, the Parties‟ performance of the 

charter is inconsistent with the enforcement of the term; if anything, it shows clearly 

that the term was abandoned. 

                                                
54

 Globe Motors Inc & Ors v. TRW Lucas Varity Electric Steering Ltd & Anor [Globe Motors], [2014] EWHC 

3718, para. 100; World Online Telecom v. I-Way Ltd., [2002] EWCA Civ 41, para. 7. 
55

 Energy Venture Partners v. Malabu Oil and Gas Ltd [2013] EWHC 2118, para. 66; For a successful 

application of this rule, see Globe Motors, n. 49, where the Court of Appeals held that the parties, in trading 

with a supplier as if he were a party, had varied the contract by conduct and made him privy to its terms. 
56

 Moot Scenario, at 3. 
57

 Continental Pacific Shipping Ltd v. Deemand Shipping Co Ltd [The Lendoudis Evangelos II], [1997] 1 

Lloyd‟s Rep 404; cited with approval in IMT Shipping and Chartering GmbH v. Chansung Shipping Co Ltd 

[The Zenovia], [2009] EWHC 739 (Comm), para. 22; Transpetrol Maritime Services Ltd v. SJB (Marine 

Energy) BV [Rowan], [2012] EWCA Civ 198. 
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34. Respondent‟s own Defence and Counterclaim Submissions contains a concession that 

there was a period of overrun
58

 - Respondent essentially admits that there is a 

maximum period of charter. On a similar note, Claimant referred in its Notice of 

Claims to the duration of the Charter as „about 50-55 days‟, disregarding the „WOG‟ 

provision in the initial fixture.
59

 

35. Additionally, Claimant‟s very conclusion of the second fixture with Champion shows 

that the fixture was made with a maximum period in mind. The fixture was concluded 

at a time when the Vessel had yet to be redelivered.
60

 If it was indeed the intent of the 

Parties to allow Respondent discretion on when to return the Vessel, the second 

fixture would have been based on a mere hope that Respondent would redeliver prior 

to laycan - this arrangement flouts commercial sense. 

2. Respondent breached the obligation to return the vessel ‘about 50-55 days’ 

36. The word „about‟ in a provision on charter duration does allow a margin for re-

delivery beyond the stipulated period.
61

  Nonetheless, that margin must be reasonable 

in light of the charter duration.
62

 Previous decisions have seen a five-day margin 

being reasonable for a four to six-month charter,
63

 and a ten or eleven-day margin for 

a thirty-month charter.
64

 Whatever the reasonable margin in this case, a re-delivery at 

                                                
58

 Moot Scenario, at 73. 
59

 Moot Scenario, at 65. 
60

 Moot Scenario, at 30. 
61

 Time Charters Lloyd's Shipping Law Library, Informa Law from Routledge; 7 edition (November 14, 2014) 

para. 4.19. 
62

 Ibid, para. 4.20 
63

 Marbienes Compania Naviera S.A. v. Ferrostaal A.G. [The Democritos], [1976] 2 Lloyd‟s Rep 149. 
64

 Skibsaktieselskapet Snefonn, Skibaksjeselskapet Bergehus and Sig Bergesen D.Y. & Company v. Kawasaki 

Kisen Kaisha Ltd. [The Berge Tasta], [1975] 1 Lloyd‟s Rep 422, at 424. 
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nearly double the stipulated period - a 91-day charter for an estimate of 50 to 55 

days
65

 - is nowhere close to being reasonable. 

37. Respondent‟s failure to re-deliver indeed occurred due to unexpected detention by 

Wahandan Port Authorities, and not illegitimate last orders. However, fault is not a 

prerequisite to liability for delayed redelivery. The Peonia established that charterers 

have a duty of care, and would be liable in damages if the Vessel is not redelivered 

within the charter period; this occurs irrespective of whether their voyage orders are 

legitimate.
66

  

B. THE VALUE OF THE FOUR-YEAR LOST FIXTURE CONSTITUTES 

RECOVERABLE DAMAGES 

38. Damages are meant to place the claimant in the same position, as far as possible, as if 

the contract had been performed.
67

 In ascertaining damages, (1) causation, (2) 

remoteness, and (3) mitigation are central to (4) the question of recoverable 

quantum.
68

  

1. There is sufficient causal link between the breach and the loss 

39. As a fundamental rule, damages can only be recovered for breach of contract if that 

breach was the direct cause for the loss.
69

 Here, the fixture‟s cancelation indeed 

involved a choice by Champion.
70

 However, Jackson v. RBS established that if a 

                                                
65

 Moot Scenario, at 52 
66

 Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The “Peonia”) [The Peonia], [1991] 1 

Lloyd's Rep 101, at 107-8. 
67

 Robinson v. Harman, [1848] 1 Exch 850, at 855. 
68

 Transfield Shipping Inc v. Mercator Shipping Inc [The Achilleas], [2008] UKHL 48.  
69

 A/B Karlshamns Oljefabriker v. Monarch Steamship Co, [1949] AC 196. 
70

 Moot Scenario, at 40 
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choice leading to loss was only made possible by a breach, causation is still 

established.
71

  

40. The option for Champion to cancel was only made possible by Respondent‟s failure 

to redeliver the Vessel in time, or at least before laycan under the second fixture 

expired; under Cl. 3 of the second fixture, Champion only permits canceling prior to 

delivery only if the Vessel failed to meet laycan
72

 between 22-28 June.
73

 That 

Champion had, and chose to exercise this option, establishes the requisite causation. 

2. The damages are not too remote 

41. Apart from causation, damages must fulfill the test of remoteness laid down in Hadley 

v. Baxendale; the loss must be reasonably foreseeable at the time of contract under 

one of two limbs - first, a consequence flowing naturally from a breach, or second, 

special circumstances known to both parties.
74

 

42. Losses are „reasonably foreseeable‟ under the first limb if they are not unlikely to 

occur in most cases;
75

 this limb has been applied to lost fixture in The Sylvia.
76

 The 

High Court held that a time-charterer‟s lost sub-fixture, caused by owners‟ failure to 

provide a seaworthy vessel by laycan, was reasonably foreseeable at the conclusion of 

the head charter as a natural loss; the Court based this on commercial realities that 

sub-letting was a frequent occurrence in time charters,
77

 and delay would frequently 

result in lost fixture.
78

  

                                                
71

 Jackson & Anor v. Royal Bank of Scotland [Jackson v. RBS], [2005] UKHL 3. 
72

 Moot Scenario, at 40 
73

 Moot Scenario, at 31 
74

 Hadley & Anor v. Baxendale & Ors, [1854] EWHC Exch J70. 
75

 Koufos v. C Czarnikow Ltd [The “Heron”], [1967] UKHL 4, at 18. 
76

 Sylvia Shipping Co Ltd v. Progress Bulk Carriers Ltd, [2010] EWHC 542. 
77

 Ibid, para. 63. 
78

 Ibid, para. 63-4. 
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43. On a similar note, forward fixtures are commonplace in time charters, and delayed 

redelivery will, in many cases, lead to cancellation for failure to make laycan. That 

such fixture would have been concluded was especially foreseeable in this case - 

Claimant had explicitly stated that it was looking to fix the Vessel for three to five 

years,
79

 and it made commercial sense for Claimant to conclude more fixtures to meet 

this target following the Charterparty. Given these facts, Respondent had, or should 

have contemplated that delayed redelivery would pose risk to Claimant‟s forward 

fixtures; that loss actually occurred renders this claim reasonably foreseeable under 

the first limb. 

3. The Fairwind fixture cannot be taken into account as mitigation 

44. Respondent argued in its Notice of Defence and Counterclaims that the recoverable 

damage must be the fixture value, less the value of the fixture Claimant entered into 

with Fairwind on 4 July 2016.
80

 As a rule, benefits obtained by a wronged party from 

mitigation are taken into account in calculating damages.
81

 However, not all benefits 

arising from a breach of contract can constitute mitigation; if a benefit arose from a 

contract that was wholly independent of the breached obligation, it cannot be taken 

into account.
82

 The Fairwind fixture cannot be taken into account on these grounds. 

45. An illustrative case is Jebsen v. East and West India Dock, where it was held that 

damages for a shipowner‟s loss of passengers, caused by defendant‟s fault, could not 

be reduced by reason that the passengers boarded another ship belonging to the 

                                                
79

 Moot Scenario, at 1. 
80

 Moot Scenario, at 53. 
81

 Dunkirk Colliery Co v. Lever, [1878] 9 Ch D 20, at 25. 
82

 British Westinghouse Electric and Manufacturing Co v. Underground Electric Railways Co of London, 

[1912] AC 673. 
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shipowner. The second arrangement was a separate contract from the former; and it 

was that arrangement, not the breach, that brought on the benefit.
83

 

46. On the same note, it is unreasonable to take into account Claimant‟s subsequent 

fixture with Fairwind as mitigation. Save the fact that the latter was made subsequent 

to the former‟s breakdown,
84

 the two are separate contracts; and it was the Fairwind 

fixture, not Respondent‟s breach, that earned Claimant hire. To insist that they are 

„connected‟ would imply that every single charter that Claimant enters into after 

Champion‟s cancelation is to be taken as mitigation - this is wholly unreasonable. 

Hence, the Fairwind fixture cannot be taken into account in calculating damages. 

4. Consequently, both the two-year fixture and two-year extension at US$ 

15,700,000 are recoverable 

47. First, Claimant is entitled to the full hire of the two-year fixture. The fixture would 

have been certain had the Vessel made laycan, as the charter period having been 

provided for in contract; hire in the full amount would have been due under any 

circumstances.
85

 Given that Claimant was deprived of this sum due to Respondent‟s 

breach, Claimant is entitled to damages in the same amount. 

48. Second, Claimant is entitled to the value of a two-year extension. Lost business 

opportunity, despite potential uncertainties, is recoverable if it had a real substantial 

chance of occurring.
86

 Here, there is a clear case for Champion extending the charter; 

the charter guaranteed Champion definite employment of a vessel, and the fixed hire
87

 

                                                
83

 Jebsen v. East and West India Co, [1875] LR 10 CP 300. 
84

 Moot Scenario, at 53 
85

 Even if Champion redelivered early, Claimant can affirm the contract and seek the remaining hire, see White 

& Charter v. McGregor [1962] AC 413. 
86

 Allied Maples Group Ltd v. Simmons & Simmons, [1995] 1 WLR 1602. 
87

 Moot Scenario, at 32. 
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provided stability in the face of potentially volatile market rates. Champion had also 

been cooperative at all stages.
88

 

49. Respondent may argue that it was not aware of the particulars of the sub-fixture, and 

thus that the loss was an unquantifiable damage. However, this has no impact on the 

recoverable quantum;
89

 in The Achilleas, the House of Lords remarked that 

„unforeseeably large‟ damages would nonetheless be recoverable if they fulfill the 

tests of causation and remoteness;
90

 and neither require Respondent to foresee the 

quantum of the damages.
91

 

50. Given that the fixture would have been valued at US$10,500 daily and is recoverable 

for the entirety of the 4-year period, US$15,700,000 is due to the Claimant. 

IV. CLAIMANT MUST NOT PAY RESPONDENT USD 375,000 IN EXCESS HIRE 

PAYMENT 

51. Cl. 17 NYPE allows claims for off-hire for loss of time on fifteen different grounds, 

with the addition of a catch-all provision on „any other similar cause‟, if one or more 

of said causes prevents the full working of the vessel.
92

 

52. Claimant does not dispute that the Port Authorities‟ actions prevented the full working 

of the Vessel within the meaning of Cl. 17.
93

 However, the cause for that does not fall 

within the closest provisions in that Clause: (A) deficiency of officers, and (B) 

                                                
88

 Moot Scenario, at 40. 
89

 See, e.g., Transworld Oil Ltd v. North Bay Shipping Co [The Rio Claro], [1987] Lloyd‟s Rep 173, at 175; 

Jackson v. RBS, n. 65. 
90

 The Achilleas, n. 68, para. 21. 
91

 Ibid. 
92

 NYPE, Cl. 17. 
93

 Minerva Navigation Inc v. Oceana Shipping AG and Oceana Shipping AG v. Translantica Commodities SA, 

[2013] EWCA Civ 1273, where the Court of Appeals held that  the „full working of the vessel‟ refers to the 

inability of a vessel to do that which she is immediately required to do. In this case, berthing, which the 

Vessel was required to do after its arrival was prevented by the Port Authorities.  
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detention by Port State control or other competent authority for Vessel deficiencies, 

nor (C) any other similar cause. 

A. THE DELAY WAS CAUSED BY DEFICIENCY OF OFFICERS 

53. The term „deficiency of officers‟ applies to situations where „there is not on board a 

full complement of officers and men able to work‟.
94

 This cause deals clearly in 

intrinsic factors, having been distinguished from „default of officers‟ which involves 

the taking of decision by the crew.  

54. No English decisions have been made on deficiency being caused by illness.
95

 Even if 

such grounds could be invoked, it cannot be applied in this case. Although there was 

suspicion of ebola, the crew did not in fact contract the disease;
96

 in the 

circumstances, they were fit to perform the tasks required for berthing and discharge. 

The sole reason why they could not do so was because they were prevented by Port 

Authorities,
97

 which is an extrinsic factor. 

B. ALTERNATIVELY, THE DELAY WAS CAUSED BY DETENTION FOR 

VESSEL DEFICIENCIES 

55. „Detention‟ refers to all circumstances where there is a geographical constraint placed 

on a vessel‟s movement.
98

 A quarantine by Port Authorities would admittedly fall to 

be considered as „detention‟. Regardless, said detention would not be an off-hire event 

if the cause for it was not named within Cl. 17.
99

  

                                                
94

 Time Charters, para. 25.24; Royal Greek Government v. Minister of Transport, [1948] 82 Lloyd‟s Rep 196 

(C.A.). 
95

 Time Charters still distinguishes between deficiency and illness, see para. 25.25. 
96

 Procedural Order No. 2, para. 8. 
97

 Moot Scenario, at 28. 
98

 The Mareva AS [1977] 1 Lloyd‟s Rep 368. 
99

 Andre & CIE SA v. Orient Shipping (Rotterdam) BV (The “Laconian Confidence”) [1997] 1 Lloyd‟s Rep 139, 

at 151. 
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56. Two causes for detention are named in Cl. 17: vessel deficiencies, and average 

accident to vessel or cargo.
100

 The closer among the two to this case is Vessel 

deficiencies - that is, where a Vessel‟s physical conditions are not, or are suspected 

not to be, compatible with discharge at a given port.
101

 

57. However, crew illness, or suspicion thereof, is not a vessel deficiency. As much as 

crew members are crucial to a vessel‟s working, they cannot be lumped together with 

the physical build of the vessel; the NYPE recognizes this distinction in separating 

„deficiency of officers‟ and „vessel deficiencies‟.
102

 

C. IN THE FURTHER ALTERNATIVE, THE DELAY WAS CAUSED BY ‘ANY 

OTHER SIMILAR CAUSE’ 

58. While Cl. 17 allows causes of off-hire beyond those explicitly stipulated, it does so 

with the qualification that it must be a „similar cause‟.
103

 The ejusdem rule - that to 

fall within the provision, the circumstances must be of the same kind as those 

previously listed
104

 - therefore applies.
105

 Detention for crew illness is not sufficiently 

close, either to the provisions on deficiency of officers, or on detention under Cl. 17.  

59. First, deficiency of officers is a fundamentally different cause to detention for crew 

illness. Even if the former could include crew illness, it is the insufficient number of 

                                                
100

 NYPE, Cl. 17. 
101

 Navigas International Ltd. v. Trans-Offshore Inc. (The “Bridgestone Maru No. 3”) [The Bridgestone Maru 

No. 3], [1985] 2 Lloyd's Rep. 62. 
102

 NYPE, Cl. 17. 
103

 NYPE, Cl. 17. 
104

 The Laconian Confidence, n. 99, at 150-151; Costco Bulk Carrier v. Team-Up Owning [2010] EWHC 1340, 

para. 30. 
105

 The ejusdem rule would not apply where the catch-all provision contains wording intended to remove all 

limitations, e.g., the use of the word „whatsoever‟. This wording was used in Sidermar SpA v. Apollo 

Corporation (The “Apollo”) [1978] 1 Lloyd‟s Rep 200, which led the court to hold that denial of free 

pratique due to suspicions of typhus was held as an off-hire event; nonetheless, this case is distinguishable 

on the basis that the word is absent. 



21 

 

able men to operate the vessel that prevents its full working;
106

 in the latter, it is the 

Port‟s discretion, and not the illness per se, that prevents the vessel from performing 

what is required.
107

  

60. Second, while detention was indeed performed by the Port Authorities, the listed 

causes for detention under Cl. 17 are distinct from the health and safety requirements 

that caused detention for crew illness in this case. Health and safety requirements are 

matters of whether the vessel is „legally fit‟;
108

 it does not concern whether operations 

are physically possible, but conformity between the crew‟s condition and policies 

enacted by local authorities. 

61. In contrast, the causes for detention under Cl. 17 all concern whether the vessel is 

„physically fit‟ to perform discharge: „vessel deficiencies‟, as stated supra, refers to 

the physical conditions of the vessel making discharge;
109

 and „detention by average 

accidents to the vessel or cargo‟ requires physical damage.
110

 Given these differences 

in nature, the Vessel‟s detention cannot fall within these grounds. 

V. RESPONDENT IS OBLIGATED TO PAY US$ 96,567.42 IN HULL CLEANING 

COSTS AND EXPENSES INCURRED FOR SUCH CLEANING 

62. Cl. 83 of the Omega Rider Clauses requires Respondent to undertake cleaning of the 

Vessel‟s underwater parts prior to redelivery if, in accordance with its orders, the 

Vessel remained in a non-tropical zone exceeding 30 days. The exception to this 

obligation is if Respondent was prevented from performing such cleaning, in which 

                                                
106

 Royal Greek Government v. Minister of Transport, n. 94. 
107

 The Laconian Confidence, n. 99 at 143; The Apollo, n. 105; Maestro Giorgis, [1983] 2 LLR. at 66; The 

Bridgestone Maru No.3, n. 101. 
108
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 Bridgestone Maru No. 3, n. 101. 
110

 Cosco Bulk Carrier Co Ltd v. Team-Up Owning Co Ltd (The “Saldanha”) [2010] EWHC 1340. 
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case the Parties would have to agree on a lump sum in settlement of any costs and 

expenses under Cl. 83(d). 

63. That the obligation under Cl. 83 was triggered is not in question,
111

 nor is the 

impossibility of underwater cleaning at Wahanda.
112

 The Parties, however, differ on 

whether (A) Respondent was relieved of its obligation to perform cleaning, and (B) 

whether Claimant is entitled to damages for the full cost of cleaning at South Island. 

A. RESPONDENT WAS NOT PREVENTED FROM CLEANING 

1. The notice of redelivery is not a factor that would ‘prevent’ cleaning under 

Cl. 83(d) 

64. Cl. 83 of the Omega Rider Clauses requires Respondent to undertake cleaning of the 

Vessel‟s underwater parts prior to redelivery if, in accordance with its orders, the 

Vessel remained in a non-tropical zone exceeding 30 days. The exception to this 

obligation is if Respondent was prevented from performing such cleaning, in which 

case the Parties would have to agree on a lump sum in settlement of any costs and 

expenses under Cl. 83(d). 

65. The wording of Cl. 83 imposes an absolute obligation to clean the vessel prior to 

redelivery; it qualifies this obligation only if Respondent is „prevented‟ from doing 

so.
113

 The word „prevented‟, properly construed, requires impossibility beyond 

Respondent‟s control. This is consistent with the word‟s use in other parts of the 

Charterparty,
114

 and the otherwise absolute nature of the obligation. 

                                                
111
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66. Cl. 83 of the Omega Rider Clauses requires Respondent to undertake cleaning of the 

Vessel‟s underwater parts prior to redelivery if, in accordance with its orders, the 

Vessel remained in a non-tropical zone exceeding 30 days. The exception to this 

obligation is if Respondent was prevented from performing such cleaning, in which 

case the Parties would have to agree on a lump sum in settlement of any costs and 

expenses under Cl. 83(d). 

67. The timing of redelivery cannot constitute one such cause. Redelivery is done at 

charterer‟s discretion;
115

 to include it within Cl. 83(d) would effectively allow 

Respondent to discharge the obligation at its convenience - further, it would be absurd 

to allow Respondent to render its own performance impossible. 

68. Cl. 83 of the Omega Rider Clauses requires Respondent to undertake cleaning of the 

Vessel‟s underwater parts prior to redelivery if, in accordance with its orders, the 

Vessel remained in a non-tropical zone exceeding 30 days. The exception to this 

obligation is if Respondent was prevented from performing such cleaning, in which 

case the Parties would have to agree on a lump sum in settlement of any costs and 

expenses under Cl. 83(d). 

69. The fact that Respondent had tendered a one-day notice
116

 does not change this. In 

The Great Creation, the High Court approved that charterers have a choice to cancel 

such notice prior to it falling due;
117

 in going forward with that notice, Respondent 

was exercising a choice not to cancel. This choice cannot fall within Cl. 83(d). Unless 

Respondent can demonstrate that it could not have cleaned the Vessel, it would have 

                                                
115

 With the caveat that it redelivery is made legitimately within the charter period, see Time Charters, at 4.30; 
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breached the obligation to clean prior to redelivery; as argued infra, it had the option 

of cleaning at South Island,  

2. It was possible for Respondent to perform cleaning at South Island 

70. South Island was the place of delivery of the Vessel for the subsequent fixture with 

Fairwind.
118

 North Titan, where Respondent initially offered to clean
119

 was in the 

opposite direction to the Island. Claimant thus had the right to reject the offer of 

cleaning at the location, which would have been done at the risk of missing laycan.
120

 

On the contrary, there is no reason why Respondent should have refused Claimant‟s 

request to clean at the Port - It was approximately the same distance from Wahanda as 

North Titan,
121

 and was not unreasonably costly.
122

  

71. Cleaning at South Port would have, inevitably, been done against Respondent‟s 

interest - it would have cost Respondent more hire and cleaning costs. However, when 

a party undertakes to perform an obligation, they are bound to perform it under any 

circumstances - even when it acts against their commercial interest, if so foreseen 

within the contract.
123

 

72. Respondent had undertaken the risk of extra costs for cleaning within Cl. 83(c), which 

provides that cleaning was to be undertaken by Respondent at their risk and time.
124

 

By virtue of this Clause, Respondent agreed that cleaning may done at a point where 

it could not use the Vessel, and hence at its loss; it is only logical that this extends to 

the period after discharge. 
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B. CLAIMANT HAS A RIGHT TO DAMAGES IN THE FULL AMOUNT 

EXPENDED IN CLEANING AS IT ACTED REASONABLY 

73. The Vessel‟s next voyage was due for East Coast ports, to which it could not proceed 

if the hull was fouled.
125

 Given the potential impact that this may have for the 

Fairwind fixture, it was reasonable that Claimant would have performed cleaning in 

light of Respondent‟s breach of obligation in order to mitigate potential losses. 

74. Claimant proceeded to South Island at the soonest opportunity,
126

 performed cleaning 

at a reasonable rate,
127

 and charged Respondent only with actual costs incurred - 

US$30,000 for actual cleaning, US$11,000 for vessel disbursements, and 

US$55,567.42.
128

 In doing so, Claimant acted reasonably; the entire cost for this 

mitigation is thus recoverable.
129
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