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1 Jurisdiction  

1.1 It is recognised under the doctrine of competence-competence and severability of the 

arbitration agreement, that an arbitral tribunal has the power to decide on its own 

jurisdiction, even where there are disputes about the validity of the contract.1  

1.2 It is submitted that the Respondent’s objection to jurisdiction fails because clause 27(d) 

of the Voyage Charterparty does not provide sufficient detail on the process to be 

undertaken. 2 The clause provides even less detail than the equivalent expert 

determination clause in the Heart Research Institute Limited v Psiron Limited,3 a clause 

which the Court held was uncertain. In this case, there is no information provided on 

how the Master Mariner would be appointed, so it should fail for lack of certainty.  

1.3 If clause 27(d) fails, then all the issues in dispute should be determined by the arbitral 

tribunal. Courts typically take a liberal approach to construing the phrases ‘any dispute 

arising out of’ and ‘any dispute in connection with this contract’.4 Thus, the phrase 

‘[a]ny dispute arising out of or in connection with this contract’ would likely capture 

disputes over the vessel’s route, loading and unloading of cargo, and storage conditions. 

                                                        
1 See, eg, Commercial Arbitration Act 2010 (NSW) s 16; Harbour Assurance Co (UK) Ltd v Kansa General International 
Insurance Co Ltd [1993] QB 701; Arbitration Act 1996 (UK) s 7; Premium Nafta Products Limited v Fili Shipping Company 
Limited [2007] UKHL 40; Dallah Real Estate and Tourism Holding Company v Ministry of Religious Affairs, Government 
of Pakistan [2011] 1 AC 763.  
2 The Heart Research Institute Limited v Psiron Limited [2002] NSWSC 646 (25 July 2002).  
3 [2002] NSWSC 646 (25 July 2002).  
4 Comandate Marine Corp v Pan Shipping (2006) 157 FCR 45, 87–93 [162]–[187]; IBM Australia Ltd v National 
Distribution Services Ltd (1991) 22 NSWLR 466. 
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2 Amended Hague Rules  

The Amended Hague Visby Rules apply to the carriage of the coffee 

2.1 The amended Hague Rules as contained in the Carriage of Goods by Sea Act 1991 

(Cth)5 apply to the carriage of the coffee beans by sea under the Charterparty. The 

Carriage of Goods by Sea Act incorporates into Australian law a modified version of 

the Hague Visby Rules. These are contained in Schedule 1A of the Act, and are referred 

to in the act as the ‘Amended Hague Rules’.6 They are given force of law in section 8 

of the Carriage of Goods by Sea Act.7 One effect of the amendments is broadening the 

scope of the rules from covering merely bills of lading, to covering ‘sea carriage 

documents’. 

2.2 Per the Act, the ‘Dock Receipt’ on page 16 of the Moot Scenario is to be considered a 

‘sea carriage document’. ‘Sea carriage document’ is defined in article 1(g)(iv)8 as 

including ‘a non-negotiable document (including a consignment note and a document 

of the kind known as a sea waybill or the kind known as a ship’s delivery order) that 

either contains or evidences a contract of carriage of goods by sea’. As the Dock Receipt 

evidences the contract of carriage of goods by sea between Cerulean Beans and Aromas 

and Dynamic Shipping and contains evidence of some of the major elements of the 

contract, it is a ‘sea carriage document’ for the purposes of the Act. 

2.3 Article 10(6) of Schedule 1A to the Carriage of Goods by Sea Act 1991 states that, ‘[the 

amended Hague rules] do not apply to the carriage of goods by sea under a charterparty 

                                                        
5 Carriage of Goods by Sea Act 1991 (Cth). 
6 Ibid s 4. 
7 Ibid s 8. 
8 Ibid Schedule 1A art 1(g)(iv). 
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unless a sea carriage document is issued for the carriage.’9 As the Dock Receipt has 

been issued for the carriage, the Amended Hague Rules apply to the carriage of goods 

by sea under the Charterparty. 

2.4 Confusion may arise relating to article 10(7) of Schedule 1A, however this article as it 

states, relates particularly to the application of the Amended Hague Rules to sea 

carriage documents, and not to ‘the carriage of goods by sea under a charterparty’, 

which is addressed in article 10(6). It is submitted that the Rules may apply to the 

carriage of goods by sea under a charterparty, even if the Rules do not apply to a sea 

carriage document issued under that charterparty. 

2.5 Although Hague Visby apply in general to the carriage of the coffee, the clause 

paramount in clause 28 of the Charterparty incorporates article 4(5) of the Hague Rules.  

2.6 It has historically been held that a general reference to a clause paramount will give 

effect to the Hague Rules. The case of Nea Agrex SA v Baltic Shipping Co Ltd [1976], 

like the current case involved a charterparty, where a clause of the charterparty read 

‘Paramount Clause deemed to be incorporated in this Charter Party’. 10 There was no 

specification further than ‘paramount clause’. Lord Denning stated that the correct 

approach was to ask what ‘paramount clause’ would mean to shipping men, and that 

‘when the “paramount clause” is incorporated, without any words of qualification, it 

means that all the Hague Rules are incorporated. If the parties intend only to incorporate 

part of the rules (for example, art IV), they say so”.11  

                                                        
9 Ibid Schedule 1A art 10(6). 
10 Nea Agrex SA v Baltic Shipping Co Ltd [1976] 2 All ER 842. 
11 Ibid 846-847. 
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2.7 In the current case, the parties have referred to a ‘clause paramount’ giving the owner 

the benefit of ‘Article 4(5)’. To shipping men, this would seen as a way of incorporating 

a different limit of liability to the Amended Hague Rules one that was already governing 

the carriage of goods. Goff LJ in that same case held that the phrase ‘paramount clause’ 

was a ‘term of art’ which referred specifically to the Hague Rules.12 

2.8 The current case is distinguishable from that of The Superior Pescadores, which the 

Respondent may have invoked.13 In that case, the clause paramount read, “The Hague 

Rules contained in the International Convention for Unification of certain rules relating 

to Bills of Lading, dated Brussels the 25th August 1924 as enacted in the country of 

shipment shall apply to this contract…”. The clause made explicit reference to the 

Hague Rules as enacted in the country of shipment. The country of shipment in that 

case had domestic legislation incorporating the Hague Visby rules, and so the ‘Hague 

Rules’ were taken to refer to the Hague-Visby rules. There is no such mention of 

domestic legislation in clause 28 of the Charterparty. It merely refers to an article in a 

set of rules. As there is no specification of which rules, it should be presumed to refer 

to the Hague Rules following the case law. 

2.9 As the Hague-Visby rules already govern the carriage of the goods, clause 28 of the 

Charterparty would be superfluous if it referred to the Hague-Visby Rules, as such rules 

would already be applicable. 

2.10 The parties are not barred under the Amended Hague Rules from binding themselves 

under article 4(5) of the Hague Rules, as article 4(5)(g) of the Amended Hague Rules 

                                                        
12 Ibid 851. 
13 Yemgas Fzco v Superior Pescadores SA Panama; The Superior Pescadores [2016] 2 All ER (Comm) 104. 
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provides that parties may by agreement increase the liability limit, so long as ‘no 

maximum amount so fixed’ is less than the maximum in the Amended Hague Rules.14 

The bags of coffee are the relevant ‘package or units’ for the purposes of limiting liability 

2.11 In accordance with the Hague Rules, the 1000 individual bags of coffee should be held 

to be the relevant ‘package or units’ for the purposes of limiting liability. In the case of 

Nigerian National Shipping Line Ltd v Owners of Cargo lately on board ship “River 

Gurara [1997], which was decided by the English Court of Appeal, it was held that the 

description in the bill of lading, if there was one, was not decisive.15 With regards to 

limiting liability under the Hague Rules, that liability should be calculated on the 

number of packages that are proved to have been loaded within the containers and not 

upon the number of containers shown in the Bills of Lading. In the current case, it is 

not disputed that 1000 bags of premium coffee beans were loaded within the containers, 

and they should therefore be counted as units for the purposes of limiting liability. 

The £100 limit in article 4(5) of the Hague Rules should be interpreted in accordance with the 

gold standard 

2.12 Following from this, the Claimant submits that the £100 limit in article 4(5) of the 

Hague Rules should be interpreted in accordance with the gold standard and its value 

when the Hague Rules came into effect in 1924. Article 4(5) of the Hague Rules states 

that, “Neither the carrier nor the ship shall in any event be or become liable for any loss 

                                                        
14 Carriage of Goods by Sea Act 1991 (Cth), Schedule 1A art 4(5)(g). 
15 Nigerian National Shipping Line Ltd v Owners of Cargo lately on board ship “River Gurara [1997] WLR 
1128. 
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or damage to or in connexion with goods in an amount exceeding 100 pounds sterling 

per package or unit, or the equivalent of that sum in other currency.”16 

2.13 In the case of The Rosa S [1989], Hobhouse J held that article 4(5) of the Hague Rules 

refers to the gold value of £100 sterling as defined by the Coinage Acts, not its nominal 

or paper value, so that the applicable limitation figure is the value of the quantity of 

gold which was the equivalent of £100 sterling in 1924, i.e. 732.238 grams of fine 

gold.17 

2.14 In the case of Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15 NSWLR 

448, Kirby P referred to, ‘the manifest injustice of holding the recovery of a shipper to 

£100 sterling today where this was what was required (with reference to “gold value”) 

in 1924. In that year, £100 per package or unit was a very substantial sum. Today it is 

a negligible amount.’18 

2.15 On the 28th of July 2017, the price of 732.238 grams of gold had a value of 40.83 x 

732.238 = USD 29,897.28.19 £100 sterling is significantly less than this amount. 

2.16 Kirby P also pointed to how the £100 was clearly meant to be in the context of a gold 

standard, and referred to the historical context surrounding the creation of the Hague 

Rules. Due to the wild currency inflation resulting from WW1, the purpose of 

specifying a value in the Hague Rules was to disconnect the limitation of liability from 

wildly fluctuating currencies.20 The gold standard is solidified in article 9 of the Hague 

                                                        
16 International Convention for the Unification of Certain Rules of Law relating to Bills of Lading (Hague Rules) (Brussels, 
25 August 1924; Aust TS 1956 No 2) art 4(5). 
17 The Rosa S [1989] QB 419. 
18 Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15 NSWLR 448, 466. 
19 Money Metals Gold Price <www.moneymetals.com/precious-metals-charts/gold-price>. 
20 Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15 NSWLR 448, 461. 
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Rules.21 Even if article 9 is not incorporated explicitly, it explains what is meant and 

intended by article 4(5). 

2.17 CLAIMANT submits that the clause “Owners to have benefit of Article 4(5)” refers to 

the owners having the benefit of the limitation of liability. 

2.18 RESPONDENT may invoke the case of Diary Containers Ltd v Tasman Orient Line 

CV.22 That case has only been considered in three exclusively New Zealand cases, and 

as stated by Kirby P in Brown Boveri, each court needs to perform its duty according 

to its own view of the law.23  

2.19 Further, CLAIMANT submits that that case should be distinguished from the present 

one. In the Tasman Discoverer, the carrier’s liability was governed by a clause which 

provided ‘for the purpose of this sub-paragraph the limitation of liability under the 

Hague Rules shall be deemed to be £100 Sterling, lawful money of the United Kingdom 

per package or unit.’24 The Court found that on its true construction the express 

limitation stated by the parties in the clause had the purpose of altering the limitation 

aspect of the Hague Rules and that effect had to be given to that contractual purpose. 

The clause referred to ‘lawful money of the United Kingdom’. Although similar at first 

glance, this is in fact quite different to article 4(5) of the Hague Rules, which, as the 

aforementioned case law has shown, makes clear refers to a gold standard. The clause 

in the Tasman Discover referred explicitly to lawful money of the United Kingdom, 

whereas the Hague Rules refer to the gold equivalent of £100 in 1924. The case should 

therefore be distinguished. 

                                                        
21 International Convention for the Unification of Certain Rules of Law relating to Bills of Lading (Hague Rules) (Brussels, 
25 August 1924; Aust TS 1956 No 2) art 9. 
22 Diary Containers Ltd v Tasman Orient Line CV (the “Tasman Discoverer”) [2004] UKPC 22. 
23 Brown Boveri (Aust) Pty Ltd v Baltic Shipping Co (1989) 15 NSWLR 448, 455. 
24 Diary Containers Ltd v Tasman Orient Line CV (the “Tasman Discoverer”) [2004] UKPC 22. 
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2.20 The gold standard should further be applied in order to conform with article 4(5)(g) of 

the Amended Hague Rules.25 That article provides that parties may by agreement 

increase the liability limit, so long as ‘no maximum amount so fixed’ is less than the 

maximum in the Amended Hague Rules. Taking ‘£100’ to be the equivalent of 100GBP 

on the 17th April 2018 for example would result in a total liability limit of 100,000 GBP 

/ 98,653 SDR, if bags are taken to be the package/unit.26 This is less than the 105,000 

SDR limit under the Amended Hague Rules that the Respondent may argue for. This 

would contradict article 4(5)(g) of the Amended Hague Rules. If the Hague Rules are 

used in limiting liability, the gold standard should be used in order to avoid this 

contradiction. 

Conversion of Currency 

2.21 The price of gold and its equivalent in the relevant currency should be evaluated on the 

date of delivery of the goods (or when they should have been delivered) rather than the 

date of judgment.27 On the 28th of July 2017, the price of 732.238 grams of gold had a 

value of 40.83 x 732.238 = USD 29,897.28.28 The total liability limit for the 1,000 units 

of coffee beans is therefore limited to USD 29,897,277.54.  

General average not applicable 

2.22 The principle of ‘General Average’ does not apply to any costs incurred regarding 

avoiding the solar storm or the storm around Dillamond. Provision 19 of the 

Charterparty refers to the York/Antwerp Rules in determining general average. 29The 

                                                        
25 Carriage of Goods by Sea Act 1991 (Cth), Schedule 1A art 4(5)(g). 
26 XE Currency Converter <www.xe.com/currencyconverter>. 
27 Yemgas FZCO & others v. Superior Pescadores S.A. (Superior Pescadores) [2016] EWCA Civ 101. 
28 Money Metals Gold Price <www.moneymetals.com/precious-metals-charts/gold-price>. 
29 York-Antwerp Rules, 1994. 
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‘rule paramount’ in those rules is that “In no case shall there be any allowance for 

sacrifice or expenditure unless rea- sonably made or incurred.” Expenses forseeing and 

avoiding danger, such as deviation to avoid a storm, do not qualify for general average 

as this is part of the carrier’s normal responsibility. General average has further not been 

claimed by the Respondent. 

Application of the Convention on Limitation of Liability for Maritime Claims 

2.23 The Claimant submits that the Convention on Limitation of Liability for Maritime 

Claims 1976 does not apply to limit the liability of the Respondent with regard to the 

claims of the Claimant. 

2.24 The limitation of liability for loss in maritime claims is governed by the Convention on 

Limitation of Liability for Maritime Claims 1976 which was implemented by the 

Limitation of Liability for Maritime Claims Act 1989 (Cth).30 The 1976 Convention was 

amended by the Protocol of 1996 to amend the Convention on Limitation of Liability 

for Maritime Claims 1976 and these amendments have been incorporated into the Act, 

per paragraph 3(1) and paragraph 6.31 

2.25 Article 4 of the Convention however states that “A person liable shall not be entitled to 

limit his liability if it is proved that the loss resulted from his personal act or omission, 

committed with the intent to cause such loss, or recklessly and with knowledge that 

such loss would probably result.”32 It is the submission of the Claimant that Dynamic 

Shipping has, through an omission committed recklessly and with knowledge that such 

a loss would probably result, caused the losses the Claimant claims compensation for. 

                                                        
30 Limitation of Liability for Maritime Claims Act 1989 (Cth). 
31 Ibid paras 3(1), 6. 
32 Ibid schedule 1 art 4. 
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2.26 RESPONDENT was aware of the solar storm and its capacity to disrupt 

communications, as evidenced by the statement in paragraph 2 of Procedural Order No. 

2 stating, “Both parties keep fully up to date with all news events in Dillamond.” 

Dillamond and Cerulean are relatively close geographically, and it is likely that intense 

solar flares would affect both countries. Dynamic Shipping is also based in Cerulean, 

and so would have been informed by Cerulean news about the imminent solar flares. It 

is highly unlikely that Dynamic Shipping would keep ‘fully up to date with all news 

events’ in Dillamond, and not in Cerulean where it is based. 

2.27 RESPONDENT then was reckless in omitting to replace the relevant maps, or to keep 

their electronics up to date, to prepare for the solar storm they knew was coming. It is 

submitted that Dynamic Shipping knew that delay was probable if they did not 

adequately equip the ship and still neglected to do so.  

2.28 The correspondence with the Claimant and the repeated emphasis of the importance of 

delivering the beans promptly before 7pm on Friday 28 July 2017 made clear that the 

Claimant would suffer loss if the goods were not delivered promptly. Such liability is 

further emphasised in the statement by Cerulean Beans in the email on page 2 of the 

Moot Scenario that the beans were to be delivered in time for a festival hosted by a 

client they ‘promised [they] will have full control over the voyage and carriage of the 

cargo.’ It was obvious Cerulean beans would suffer loss of some kind due to breach of 

contract if the beans were not delivered on time. This relates to the claims for the 

replacement beans, and also the settlement payment. 

2.29 RESPONDENT was also aware of the sensitivity of the particular product being 

transported, as they were informed by Cerulean Beans in the email replicated on page 

2 of the Moot Scenario. They were aware of the time limit on the waterproofing sealant 
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they were using to protect the coffee. They were aware of the 5 day limit, and must 

have had knowledge that damage to the coffee would probably result if the voyage was 

delayed. This relates to the claim for damage to the 750 bags of coffee. 

2.30 RESPONDENT clearly had knowledge that such losses as are now being claimed by 

the Claimant would probably result if the voyage was delayed. Despite this, the 

Respondent recklessly omitted to properly equip the Madam Dragonfly, with the 

knowledge that such an omission would probably result in delay due to the solar flares. 

Article 4 of the Convention on Limitation of Liability for Maritime Claims therefore 

bars the Respondent from seeking to limit their liability for these claims under the 

Convention.33 

Respondents Liability  

2.31 The Respondent is liable both for failing to properly equip the Madam Dragonfly for 

the voyage, and for failing to make the containers sufficiently waterproof. Article 2 of 

the Amended Hague Rules sets out that, ‘Subject to the provisions of this Article and 

Articles 6 and 6A, under every contract of carriage of goods by sea, the carrier, in 

relation to the loading, handling, stowage, carriage, custody, case and discharge of such 

goods, shall be subject to the responsibilities and liabilities … set out in these Rules.’ 

Failure to ‘properly equip’ Madam Dragonfly 

2.32 Article 3(1) states ‘The Carrier shall be bound before and at the beginning of the voyage 

to exercise due diligence to- (a) Properly man, equip and supply the ship’. The 

Respondent did not supply the ship with the maps necessary for it to reach Dillamond 

without diverting to Spectre against the Claimaint’s strict instructions. Dynamic 

                                                        
33 Ibid. 
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shipping also had old/faulty equipment which did not comply with current Cerulean 

National Communications Agency regulations, as evidenced by the news article on 

page 35 of the Moot Scenario. As a company based in Cerulean, Dynamic Shipping 

failed to meet the regulated standard of electronic equipment for its vessel. 

2.33 Dynamic Shipping was aware of the solar storm and its capacity to disrupt 

communications, as evidenced by the statement in paragraph 2 of Procedural Order No. 

2 stating, “Both parties keep fully up to date with all news events in Dillamond.” 

Dillamond and Cerulean are relatively close geographically, and it is likely that intense 

solar flares would affect both countries. Dynamic Shipping is also based in Cerulean, 

and so would have been informed by Cerulean news about the imminent solar flares. It 

is highly unlikely that Dynamic Shipping would keep ‘fully up to date with all news 

events’ in Dillamond, and not in Cerulean where it is based. 

2.34 The Respondent did not ‘properly equip the ship’, not having necessary maps or up to 

date electrical equipment needed to navigate successfully to Dillamond directly in the 

conditions. It is therefore liable for damage to the cargo under article 3 of the Amended 

Hague Rules. 

Liability of Carrier for delay  

2.35 The RESPONDENT is prima facie liable for delay, which resulted in a variety of 

different types of loss for the CLAIMANT. The primary right of the CLAIMANT to 

have their goods delivered on time and in good condition was not fulfilled. The goods 

were due at 7pm on Friday 28 July 2017. They were not delivered until Monday 31 

July 2017. The goods were delayed because they were not delivered at the port of 

discharge set out in the contract for carriage within the specific time allowed in that 

contract.  
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2.36 The delay means the RESPONDENT failed to ship the cargo as contracted. It was 

required to, inter alia, carry out transportation, proceed with the necessary dispatch 

following the contracted schedule, keep the cargo safe, and execute orders.34  

2.37 The goods were also damaged during delivery. Nothing prevents the RESPONDENT 

being liable to the CLAIMANT for both delay and damage to goods, as stipulated in 

Carriage of Goods by Sea Act 1991 (Cth) (‘COGSA’).35 Quantum of damages for 

delay includes, but is not limited to economic loss, loss of markets and deterioration 

of goods.36  

2.38 To rebut this, the RESPONDENT must establish, on the balance of probabilities, that: 

(a) the delay was excusable; and (b) the carrier (or, if at the time of the delay, the 

goods were under the control of servants or agents of the carrier, those servants or 

agents) took all measures that were reasonably required to avoid the delay and its 

consequences.  

2.39 It is settled Australian law that where there are concurrent causes for the loss, the 

carrier can only escape liability if it proves the loss or damage was caused by the 

excepted circumstance alone.37 The RESPONDENT seeks to be excused from liability 

for delay by virtue of two Force Majeure events as a defence to the cargo claim for 

delay.38 The relevant force Majeure events were the solar flare storm on 26 July 2017, 

and the unexpected severe storm on 29 July 2017. 

2.40 Force Majeure constitutes an Act of God, as per Art 4(2) of COGSA. The 

RESPONDENT seeks to establish that there were two events of Force Majeure. To 

                                                        
34 Ilian Djadjev, The Obligations of the Carrier Regarding the Cargo: The Hague-Visby Rules (Springer, 2017) 44.  
35 COGSA sch 1A (Art 4A(7)). 
36 Ibid sch 1A (Art 4A(1)). 
37 The Golden Lucy 1 [2007] FCA 2014; 245 ALR 125, [85]–[89]. 
38 The International Chamber of Commerce's (‘ICC’) Force Majeure Clause 2003 ("ICC Clause”). 
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claim this defence under the immunities, the RESPONDENT must prove compliance 

with various prerequisites, as laid out in Art 3(1-2) of COGSA and illustrated in The 

Golden Lucy.39 This is a rigorous task that only the most diligent carriers can 

achieve.40 Adding to this strict criteria, the defence’s application is subject to the 

contra preferens rule. Thus, the exclusion is interpreted as narrowly as possible 

against the interest of RESPONDENT seeking to apply it.  

2.41 Therefore, the RESPONDENT effectively has the onus of proof to bring themselves 

within the defence. To do this, the RESPONDENT must prove three essential 

ingredients: (a) the cause of loss or damage; (b) that due diligence has been exercised 

to make the vessel seaworthy; and (c) that the case of loss falls within the criteria of 

an Act of God. The following will outline why the RESPONDENT cannot sustain 

such a claim. 

 

The RESPONDENT is not entitled to claim Force Majeure since it breached its 

prerequisite obligation of seaworthiness: 

2.42 The CLAIMANT prima facie breached its duty of make the ship seaworthy,41 a 

precondition for a claim to Force Majeure. The CLAIMANT has the burden of proof 

to allege the RESPONDENT’S ship was unseaworthy. The CLAIMANT need only 

establish that unseaworthiness was a cause of the loss, they do not have to show that 

unseaworthiness was the sole cause of loss.42 This makes other circumstances 

immaterial to an allegation of unseaworthiness, such as any potential negligence of 

                                                        
39 The Golden Lucy 1 [2007] FCA 2014, [80].  
40 A Guide to the Hague and Hague-Visy Rules (Lloyd's of London Press, 1985).  
41 COGSA sch 1A  Art 3(1-2).  
42 Cf Smith, Hogg and Co. Ltd v Black General Insurance Co Ltd [1940] AC 997 (HL). 
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the carrier and the presence of perils of the seas. These should be regarded as simply 

co-operating causes of loss and delay.43  

2.43 Seaworthiness is determined objectively.44 The absolute obligation of seaworthiness 

attaches firstly at the loading stage, which requires a fit ship to receive cargo and bear 

ordinary perils of lying afloat, and secondly during the voyage,where the ship must be 

fit in design, structure, condition and equipment to encounter the ordinary perils of 

voyage.45 Seaworthiness is not a continuing warranty, and thus even an initially 

seaworthy vessel can still be liable after time of sailing.46 

2.44 Seaworthiness requires the vessel be able to arrive safely at Dillamond and carry its 

cargo safely to such a destination. At common law, it is not enough to say the 

RESPONDENT upheld its obligation if it ‘did it’s best’ - there is a warranty that the 

vessel must actually be fit.47  In Kopitoff v Wilson, the Court defined a seaworthy 

vessel as ‘fit to meet and undergo the perils of sea and other incidental risks of which 

of necessity she must be exposed in the course of a voyage’.48 A seaworthy vessel 

must be structurally sound,49 and also have aboard the sufficient manning and 

equipment for the intended voyage. Manning and equipment also extends to the 

competence of the vessel’s crew.50 The RESPONDENT manifestly failed to show due 

diligence to make it seaworthy. Namely, the vessel lacked documentary 

seaworthiness. Documentary seaworthiness includes notifications of nautical hazards 

                                                        
43 Cf Smith, Hogg and Co. Ltd v Black General Insurance Co Ltd [1940] AC 997 (HL). 
44 McFadden v Blue Star Line [1905] 1 KB 697, 706 (Channel J).  
45 Stanton v Richardson (1872) LR 7 CP 421. 
46 Virginia Carolina Chemical Co v Norfolk and North American Stream Shipping Co [1912] 1 KB 229 (CA), 243–
244 (Kennedy LJ). 
47 McFadden v Blue Star Line [1905] 1 KB 697. 
48 Kopitoff v Wilson (1876) 1 QBD 377, 380 (Field J). 
49 Malayan Motor and General Underwriters (Pty) Ltd v MH [1982] 2 MLJ 2. 
50 Standard Oil Co of New York bv Clan Line Streamers Ltd [1877] 3 App Cas 72 (Lord Atkinson). 
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signals, up-to-date chart corrections, notices to mariners and adequate reliable 

navigational equipment.51  

2.45 If the vessel is prima facie not seaworthy, the RESPONDENT may seek to qualify 

this general rule by arguing it showed ‘due diligence’ to make the vessel seaworthy. 

As long as the carrier showed due diligence to provide a seaworthy vessel before and 

at the voyage’s commencement, it cannot be held liable for loss or damage arising or 

resulting from unseaworthiness.52 Due diligence requires a genuine, competent and 

reasonable effort of the carrier to fulfil the prerequisites set out in Article 4 rule 1 of 

the Hague-Visby rules.53 Due diligence differs in a morass of circumstances, and to 

prove it requires consideration of the facts.54 This requires an ordinary careful and 

prudent owner exercise a degree of fitness exercise at the voyage’s commencement, 

having regard to all the probable circumstances of it.55 This means nothing must be 

left to chance by the carrier in an effort to anticipate and guard against all reasonably 

foreseeable eventualities. Hence, the joint judgment in Great China Metal Industries 

Co Ltd v Malaysian International Shipping Corporation Berhad56 summarises law of 

seaworthiness - ‘requires consideration of the kinds of conditions that the vessel may 

encounter’.57 

2.46 A caveat to note, the contract is dictated by the the Sea-Carriage of Goods (State) Act 

1921 (NSW),58 which declares illegal, null and void any clause that relieves the 

owner, charterer, master or agent from liability for loss or damage from negligence 

                                                        
51 Ahmad Hussam Kassem, The Legal Aspects of Seaworthiness: Current Law and Development (PhD Thesis, 
University of Wales, Swansea University, 2006).  
52 COGSA 1991 Sch 1A (Art 4A(2)). 
53 William Tetley, Marine Cargo Claims (2008, 4th ed, Éditions Yvon Blais) Ch 15, 3–4.  
54 Grain Growers Export Co v Canada Steamship Lines Ltd (1918) 43 OLR 330. 
55 McFadden v Blue Star Line [1905] 1 KB 697, 706.  
56 (1998) 196 CLR 161.  
57 Ibid 175 (Gaudron, Gummow and Hayne JJ). 
58 Sea-Carriage of Goods (State) Act 1921 (NSW).  
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giving rise to the improper condition of the vessel; or any obligation to exercise due 

diligence to man, equip etc or make and keep the ship seaworthy or the holds fit and 

safe for cargo; or to carefully handle, stow and discharge goods.59 

2.47 Seaworthiness and due diligence are relative and hinge on the state of knowledge and 

standards prevailing at the material time.60 

2.48 The RESPONDENT should be deprived of benefit of all exceptions, on the ground 

that breach of obligation of seaworthiness.61 In CV Sheepvaartonderneming 

Ankergracht v  Stemcor (Asia) Pty Ltd62, the CLAIMANT successfully argued that 

there was a failure of due diligence to make the vessel seaworthy,63 and also a failure 

to carry, keep and care for coils properly and carefully.64 Thereby, the carrier’s 

unsuccessfully argued insufficiency of packaging.   

2.49 If the Tribunal nevertheless finds that due diligence towards seaworthiness, this 

submission now turns to why Force Majeure cannot be upheld.  

 

The RESPONDENT cannot exclude liability for delay by virtue of Force Majeure: 

2.50 Clause 17 excuses liability if one of a limited number of specifically outlined Force 

Majeure Events caused a delay in performance. The liability of the RESPONDENT 

cannot be limited, since the strict criteria for excepted perils is not satisfied.   

                                                        
59 Sea-Carriage of Goods (State) Act 1921 (NSW) s 5. 
60 FC Bradley and Sons ltd v Federal Steam Navigation Co Ltd (1927) 27 LJ LR 395 (HL), 396 (Viscount 
Sumner). 
61 The Europa [1908] P 84 (PD, Div Ct). 
62 (2007)160 FCR 342. 
63 COGSA Art 3(1). 
64 Ibid art 3(2). 
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2.51 Force Majeure’s application is not a blanket defence, and tribunals have narrow and 

restricted application of Force Majeure clauses. By practise, tribunals observe that 

arbitrators only uphold the defence in extreme cases, and for performance related to 

typical commercial risks, ICC arbitrators uphold the principle pacta sunt servanda.65   

2.52 Nugget v Smith66 defines Force Majeure, namely an ‘Act of God’ as the ‘proposition 

that a common carrier is not liable for any accident as to which it can be shown that it 

is due to natural causes directly an exclusively, without human intervention, and that 

it could not have been prevented by any amount of foresight and pains and care 

reasonably to be expected’. In this case, the RESPONDENT cannot successfully make 

this out.  

2.53 The RESPONDENT did not use all known means which prudent and experienced 

carriers ordinarily have recourse to, nor did it perform all reasonably required of them 

to overcome the effects of the storm and solar flares. Thus, they are not within the rule 

which grants immunity to the Act of God.67 Further, the RESPONDENT cannot rely 

on the defence of Act of God, since the damage from delay was occasioned by 

negligence and navigational issues.68  

2.54 Clause 17 accords with the International Chamber of Commerce's ("ICC") Force 

Majeure Clause 2003 ("ICC Clause”) for Force Majeure. Force Majeure covers Acts 

of God,69 herewith the RESPONDENT seeks to excuse from liability in damages by 

claiming two such events. Namely, delay due to solar flares70 (which explains 

deviation and the breakdown of telecommunication) and the storm (which explains 

                                                        
65 ICC Case No. 9978/1999 (Extract), 11 ICC Bull 2000, 117. 
66 Nugent v Smith (1876) 1 CPD 423 (CA). 
67 Nugent v Smith (1876) 1 CPD 423 (CA). 
68 Siordet v Hall (1828) 6 LJCP 137 (Common Pleas).  
69 Matsoukis v Priestman & Co [1915] 1 KB 681, 685-7. 
70 ICC FORCE MAJEURE CLAUSE 2003 AND ICC HARDSHIP CLAUSE 2003 paragraph 3[f] 
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damage and delay).71 These impediments to contractual performance are found in the 

ICC’s listed events. But the RESPONDENT must do more than simply point towards 

a listed event - they have the burden of proving the requirements of the general force 

Force Majeure.72   

2.55 The mere occurrence of these enumerated events do not automatically afford relief, 

the RESPONDENT must prove the delay was: caused by impediments beyond its 

reasonable control; they could not reasonably have been expected to have taken the 

impediment’s occurrence into account at the time of the contract’s conclusion; and 

they could not reasonably have avoided or overcome the impediments’ effects. 

2.56 Force Majeure requires that the events arose exclusively from natural causes, without 

any human intervention, which could not have been averted by any reasonable amount 

of foresight or care on the part of the carrier. An Act of God covers damage or loss 

solely attributable to natural causes independent of any human intervention.73 The 

delay linked to the storm involved the RESPONDENT’s human participation, as per 

the anchor incident. Force Majeure is not available where there is human involvement 

that causes loss. For example, in Liver Alkali v Johnson,74 the shipowner had strict 

liability for running the vessel aground in fog, and the fact that there was negligence 

involved was immaterial.  

2.57 The RESPONDENT’S Force Majeure claims must fail, since the solar storms were 

foreseeable. For example, in Tritton Resources Pty Limited v Ever Rock Navigation 

S.A.,75 the maps were not up-to-date, which they should have because of what NASA 

                                                        
71 ICC FORCE MAJEURE CLAUSE 2003 AND ICC HARDSHIP CLAUSE 2003 paragraph 3[e] 
72 ICC Introductory Note on the Application and General Structure of the Clause 
73 Nugent v Smith (1876) I C.P.D.423, 444 (James LJ).   
74 (1872) L.R.7 EX, 267.  
75 [2017] FCA 1605.  
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said about upcoming storms. The Cerulean Mail reports the 10th solar flare in 7 days, 

and more expected. Flares are strong enough to disrupt radio and satellite 

communications, caused by magnetic activity on the surface of the sun which result in 

pieces of the sun breaking off. NASA predicted that the explosions would last another 

2 weeks, and advised anyone in the Cerulean region who relies on radio or satellite 

communication systems to make back-up arrangements.  

2.58 The RESPONDENT failed to demonstrate they explored alternatives, The CISG 

Secretariat Commentary to Article 79 (i) states: ‘This rule reflects the policy that a 

party who is under an obligation to act must do all in his power to carry out his 

obligation and may not await events which might later justify his non-performance.’ 

The RESPONDENT should both have foreseen the possibility of such an event and 

taken precautions to protect against its effects. Electric utilities know, for example, 

how to protect their transformers which are most vulnerable to these solar storms. A 

solar storm's impact on the electric grid is avoidable and its effects can be fully 

overcome. 

2.59 The RESPONDENT failed to attempt alternate performance, rather than its delayed 

performance. ICC Section i(c), ‘when asserting Force Majeure as a defense, a party 

must show that there were no reasonable alternate arrangements that would have 

allowed it to perform under the contract’. Tribunals often require a party claiming 

Force Majeure to prove it attempted alternate performance, as illustrated in Macromex 

SrL. v. Globex Int'l Inc.76  

The RESPONDENT’s deviation is unjustified: 

                                                        
76 AAA Case No. 50181T 0036406 (Interim Award dated Oct. 23, 2007).  
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2.60 Deviation occurs when the ship departs from the course specifically designated in the 

policy, or, where not so designated, from the usual or customary course.77 It is the 

duty of a ship, at any rate when sailing upon an ocean voyage from one port to 

another, to take the usual route between those two ports.78 Although the CLAIMANT 

did not expressly spell out the route to be followed from port of loading to port of 

discharge, the RESPONDENT was obliged to take the the customary or usual route. 

Importantly, the RESPONDENT was required to to take the most direct geographical 

route to Dillamond. No doubt prima facie the route direct from Port of Cerulean to 

Port Port of Dillamond is the ordinary course.  

2.61 The RESPONDENT undertook an unjustifiable deviation from proper route - this is a 

fundamental breach of contract of affreightment and entails severe consequences. 

Hain SS Co v Tate & Lyle79 dictates that deviation is a breach of such a serious 

character that, however slight the deviation, the CLAIMANT can treat it as going to 

the root of the contract, and declare themselves no longer bound by any contractual 

terms. Voluntary or unwarranted deviation render contract of affreightment void ab 

innate, as established in Joseph Thorley Ltd v Orchis Streamship Co.80 Deviation also 

destroys the right to claim contract freight, even if the voyage is completed and the 

goods delivered at contract destination. The circumstances derail the implication of of 

an agreement to pay quantum meruit freight. Further, deviation has the effect of 

frustrating the essential purpose of the voyage.81   

                                                        
77 Michael White, Australian Maritime Law (2014, 3rd ed, The Federation Press) 80. 
78 Reardon Smith Line v Black Sea and Baltic General Insurance [1939] AC 562, 584. 
79 (1936) 41 Com Cas 350, 354 (Lord Atkin).  
80 [1907] 1KB 660, 668. 
81 Shaw v Nordenfieldske SS Co (1934)  50 TLR 418 (Branson J).  
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2.62 In practice, the common law exceptions will rarely offer any protection to the 

deviating carrier. The RESPONDENT cannot show that the relevant loss would have 

been sustained irrespective of the deviation. The loss or damage would not have 

occurred if the vessel had been on its proper course.82    

2.63 As such, the RESPONDENT are not entitled to protection of excepted perils and any 

contractual exceptions. The unjustified deviation automatically displaces the contract, 

and has the sole effect of expunging exceptions clause. The RESPONDENT also loses 

lose not only the benefit of exemption clauses in the contract, but also the right to 

enforce contractual provisions regarding daytime and demurrage.83 Henceforth the 

RESPONDENT’s liability is equivalent to that of a common carrier - be subject to the 

strict liability imposed by the common law. 

2.64 Deviation has the effect of depriving the shipowner of a right to rely on contractual 

exceptions. Hence, in Joseph Thorley Ltd v Orchis Steamship Co Ltd84 the Deviation 

was deemed a serious matter that changes the character of the contemplated voyage, 

thereby the shipowner could not claim benefit of any stipulations in their favour.85 

Diametrically, the CLAIMANT is thus entitled to repudiate any obligations under the 

contract and sue for damages at large irrespective of any exceptions or limitation of 

liability provisions in the contract of carriage. 

2.65 The contract expressly affords the Vessel ‘liberty to deviate for the purpose of saving 

life or property. But no protection afford by exception where excepted peril could've 

been avoided by exercise of reasonable care or where operate cause of loss was 

                                                        
82 James Morrison and Co Ltd v Shaw, Savil, and Albion C Ltd [1916] 2 KB 783 (CA). 
83 United States Shipping Board v Bunge y Born Limited Sociedad (1925) 31 Com Cas 118 HL. 
84 [1907] 1 KB 660 CA. 
85 Fletcher Moulton LJ - Joseph Thorley Ltd v Orchis Steamship Co Ltd [1907] 1 KB 660 CA. 
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unseaworthiness of vessel or fact that it had deviated from agreed course. Han 

Steamship Co Ltd v Tate and Lyle Ltd86 espouses that although the common law has 

always recognised the carrier’s right to deviate in order to save life at sea, deviation 

for the purpose of saving property stands on a totally different footing. 

Care of Cargo 

2.66 Article 3(2) of the Amended Hague Rules provides that the carrier must ‘properly and 

carefully load, handle, stow, carry, keep, care for and discharge the goods carried’.  

2.67 ‘Properly’ means in an appropriate manner87 and, being additional to the word 

‘carefully’, may require the carrier to go beyond merely exercising care.88 

2.68 The Respondent has clearly not cared for the goods ‘properly’. Although providing 

some waterproofing to the containers of coffee, this was not enough to cover the period 

of the voyage, as evidenced by the fact that the coffee was in fact damaged. The 

Respondent was given notice of the specific sensitivities of the coffee, and failed to act 

appropriately in ensuring it remained undamaged. 

3 Maritime Lien  

3.1 A maritime lien is a privilege or security interest ‘which adheres to the ship from the 

time that the facts happened which gave the maritime lien, and then continues binding 

on the ship until it is discharged’. 89  

                                                        
86 [1936] 2 All ER 597 (HL)..  
87 GH Renton & Co Ltd v Palmyra Trading Corp of Panama [1957] AC 149 at 166; 
88 Albacora SRL v Westcott & Laurance Line Ltd [1966] 2 Lloyd’s Rep 53 at 64 per Lord Pearson 
89 The Two Ellens (1872) LR 4 PC 161, 169 
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3.2 CLAIMANT submits that due to the express choice of law clause90 and application of 

Rome Convention91 in European choice of law analysis, the law governing the   

charterparty New South Wales Law.  

3.3 The Admiralty Act provides that “no proceeding can be commenced as an action in rem 

against a ship or other property except as provided by the Act.92 Section 15 broadly 

defines four categories for which a lien can be placed on.93 This list is not determinative 

but seeks to assist in coordinating the applications. CLAIMANT is seeking a maritime 

lien in regard to damages for contractual breach, which is made up of the cost associated 

with the damaged cargo, damages associated with obtaining replacement coffee beans 

and damages in regard to the settlement payment and a maritime lien for the unpaid 

wages. Each will be addressed separately.  

Damages 

3.4 The Admiralty Act states that a general maritime claim is a claim arising out of damaged 

goods or an agreement that relates to the carriage of goods or persons by a ship whether 

by charterparty or otherwise.94 

3.5 CLAIMANT submits that the application of section 15 of the Admiralty Act allows for 

general claims to be brought as maritime claims, on the proviso that they fall within the 

prescribed list.  

3.6 Although most of the jurisprudence surrounding damages is relating to damage to the 

boat, or damage relating from other parties, CLAIMANT submits that the damages 

                                                        
90 Voyage Charterparty Clause 28  
91  
92 Admiralty Act 1988 (Cth) s 14 
93 Admiralty Act 1988 (Cth) s 15 
94 Admiralty Act 1988 (Cth) s 4(2)(e) – (f) 
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sought are an extension of the damages lien.95 Damage has occurred to other property 

where that damage occurs as a result of some wrongful act of navigation of the ship 

arising from negligence or want of skill96.  

Wages 

3.7 A long-standing tradition in maritime law is that the wages of seamen have been 

protected by the privilege of maritime liens. The Admiralty Act follows in a similar vein 

whereby allowing an action to be brought in rem for wages not being paid.97  

3.8 Notably, the wages to the employees have not been paid. CLAIMANT submits the 

owner has the duty to pay the worker immediately after the discharge of the 

charterparty. Reasonable delays have been afforded in circumstances where the 

employer is required to calculate contributions or final payments. CLAIMANT submits 

that the employer has no reasonable grounds for the delay and therefore the 

CLAIMANT can seek lien over the ship.  

4 Counter Claim  

Freight 

4.1 If there is an unjustified deviation, and this amounts to a breach of the contract of 

carriage, freight due under the contract of carriage is no longer payable. As the 

Respondent has deviated unjustifiably and thus breached the Charterparty, the 

Claimant is not bound to pay freight. 

                                                        
95 Peiter Petroleum Inc v The Ship "Sam Hawk" [2015] FCA 1005 
96 Harmer v Bell (The Bold Buccleugh) (1851) 7 Moo PCC 267; [1843-60] All ER Rep 125; (1851) 13 ER 884Positive treatment 
indicated; Currie v M’Knight [1897] AC 97 at 105-6Neutral treatment indicated per Lord Watson; The Father Thames [1979] 
2 Lloyd’s Rep 364; Berliner Bank AG v C Czarnikow Sugar Ltd (The Rama) [1996] 2 Lloyds Rep 281. 
97 Admiralty Act 1988 (Cth) s 15(2)(c). 
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4.2 Even if the Claimant be found to be bound to pay freight, per Dakin v Oxley, which 

involved damaged cargo, ‘if [a shipowner] carry part, but not the whole, no freight is 

payable in respect of the part not carried.’98 The Claimant would thus only be bound 

to pay freight on the one container of undamaged coffee. 

 

Agency fees at Spectre and Repairs to Madam Dragonfly when avoiding dangerous weather 

conditions 

4.3 The Claimant is not liable to pay the counterclaim regarding agency fees at spectre, or 

for repairs to the Madam Dragonfly allegedly sustained avoiding dangerous weather 

conditions. 

4.4 The principle of ‘General Average’ does not apply to any costs incurred regarding 

avoiding the solar storm or the storm around Dillamond. Provision 19 of the 

Charterparty refers to the York/Antwerp Rules in determining general average. 99The 

‘rule paramount’ in those rules is that “In no case shall there be any allowance for 

sacrifice or expenditure unless reasonably made or incurred.” Expenses foreseeing 

and avoiding danger, such as deviation to avoid a storm, do not qualify for general 

average as this is part of the carrier’s normal responsibility. General average has 

further not been claimed by the Respondent. 

4.5 Additionally, with regard particularly to agency fees at Spectre, the only reference to 

agency fees in the Charterparty is in clause 12(a), which states nothing about any 

obligation of the Charterer to pay agency fees at any ports not the ‘ports of load and 

discharge’. 

                                                        
98 Dakin v Oxley (1864) LR 5 PC 159. 
99 York-Antwerp Rules, 1994. 
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4.6 Further, Clause 17 of the Charterparty explicitly provides that the ‘Charterers shall not 

be held liable in any way howsoever’ for deviation even if it is to save life or property. 

 

Agency fees at Dillamond 

4.7 Again, with regard to agency fees at Dillamond, the only reference to agency fees in 

the Charterparty is in clause 12(a). This clause states that ‘the ship shall be consigned 

to the Charterer’s Agents…, paying all customary fees at each port, for attending to 

matters concerning the cargo and the vessel. Prima facie, this claims that ‘the ship’ is 

responsible for the payment of fees at each port. The Claimant, as the Charterer, is not 

responsible. 

Demurrage 

4.8 Prima facie when the laytime prescribed in the charterparty has expired, a vessel will 

come into ‘demurrage’. ‘Demurrage’ has been described as a sum named in the 

charterparty to be paid by the charterer as liquidated damages for delay beyond laytime.  

4.9 Clause 4 of the charterparty states that the laytime ‘will not count before 0700 hours on 

the date shown in Box 6’. There is no date provided for in Box 6, therefore CLAIMANT 

looks imply to a laytime date of 28 July 2017.  

4.10 CLAIMANT gave instructions to RESPONDENT clearly specifying that the goods 

were to be delivered by 7pm 28 July 2017. Further, the charterparty only allows for 

0.5WWD for dispatch. It is therefore submitted that the parties, by implication of their 

instructions and through the surrounding terms of the agreement, intended to have the 

laytime begin on 28 July 2017.  
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4.11 There were a number of delays that caused the ship to arrive after the specified laytime. 

The ship suffered interference from solar flares, rain, bad weather and congestion at the 

dock which was a consequence of the aforementioned weather delays. The current 

charter party contains a specific provision allowing for interruptions to laytime.100 The 

onus is on the party seeking to relay on the laytime exclusion to show that the specific 

circumstances fits within the prescribed circumstances.101 

4.12 CLAIMANT submits that the subsequent laytime exclusion provisions do not apply as 

the delay suffered were a direct result of RESPONDENT failing to ensure the ship was 

seaworthy, thus relinquishing their claim to the exclusionary clause. Further, demurrage 

will not accrue if the ship is delayed beyond laytime by the fault of the shipowner.102 

The failure of the shipowner to carry the correct maps on board, therefore requiring the 

ship deviate unnecessarily resulted in avoidable delay. 

4.13 In the alternate, CLAIMANT asserts that this voyage charterparty is a ‘berth 

charterparty’ for the purposes of determining when the laytime concluded and 

subsequently when demurrage began. The language within the charterparty specifically 

states that the discharging port will be Dillamond therefore specifying the exact location 

at which dispatch will be accepted.  

4.14 Under the terms of a ‘berth charterparty’, the dispatch voyage does not end until the 

vessel has berthed.103 This is generally where it will dispatch the cargo. Accordingly, 

laytime will begin once the ship has berthed and a valid Notice of Readiness is received. 

                                                        
100 [Clause 8e] 
101 clause 5 of Mediterranean Iron Ore C/P C. (Ore) 7; clause 8 of Amwelsh Form 1993 each list more than 
20 different events. 
102 Gem Shipping Co of Monrovia v Babanaft (Lebanon) SARL (The Fontevivo) [1975] 1 Lloyd’s Rep 339 at 343 per 
Donaldson J, QB; Re Ropner Shipping Co Ltd and Cleeves Western Valleys Anthracite Collieries Ltd [1927] 1 KB 879 at 
888Citation information only per Sargant LJ, CA. 
103 North River Freighters Ltd. v President of India [1955] 2 Lloyd’s Rep 668 
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CLAIMANT submits that the ship berthed and laytime began on or around 5:00pm on 

29 July 2017. The charterparty allows 0.5WWD for dispatch therefore demurrage will 

only come into effect after 5:00am and therefore not payable as delivery dispatch was 

completed by 12:02am.104 

Use of electronic access systems at Dillamond 

4.15 The Claimant did not agree to indemnify the Respondent for costs involved in 

unnecessary stops at ports. Payment of electronic access systems at ports was not 

contemplated in the Voyage Charterparty. The instructions were to take the most 

direct route to the port of Dillamond. By taking the most direct route to the port of 

Dillamond, the Madam Dragonfly would have arrived when Cerulean Beans and 

Aromas was ready to take delivery of the shipment.  

 

4.16 Under the common law, the Respondent could seek damages indemnifying them for 

payments, such as the cost of the electronic access systems. The relevant test is 

whether the costs incurred were reasonable and proportionate to the loss 

suffered: Ruxley Electronics and Constructions Ltd v Forsyth [1995] UKHL 8. The 

Respondent is responsible for the delay in reaching the port of Dillamond because the 

maps were not updated prior to the trip and the ship was therefore not seaworthy, 

despite advice from NASA to be prepared with hardcopy maps. The delay and 

therefore the cost of the electronic access systems at Dillamond was therefore not a 

reasonable cost for the Claimant to bear.  

 

                                                        
104  


