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I. SUMMARY OF FACTS 

1. The Claimant is Cerulean Beans and Aroma Ltd. The Respondent, Dynamic Shipping 

LLC, owns the vessel, Madam Dragonfly, which was chartered to the Claimant (on 22 July 

2017) for the carriage of a cargo of prized coffee beans from Cerulean to Dillamond. 

(“Voyage Charterparty”) The Coffees of the World Ltd is the Claimant’s customer. 

2. The Madam Dragonfly departed from the port of Cerulean on 24 July 2017. However, the 

communications and satellite systems on board the vessel were disrupted by solar flares 

around 930p.m. on 25 July. The Respondent lost all contact with her until the recovery of 

the communications and satellite systems in the afternoon, 232pm on 26 July.  

3. Official reports stated that the systems were only down for 4 hours, though some were 

affected for up to 20 hours. The Cerulean National Communications Agency noted that the 

prolonged disruption was attributable to old or faulty equipment, and that any systems  that 

complied with current regulations would have reconnected straightaway. 

4. It transpired that after the systems were wiped out, the Madam Dragonfly deviated from  

its contractual route to the port of Spectre. Apparently, the vessel deviated because they 

had no systems and the only hardcopy maps on board – which were not replaced since the 

vessel’s last voyage – were for the Port of Spectre. Before losing contact, the crew had 

noted that they had passed the port of Spectre approximately 1,000 nautical miles (n.m.) to 

the west. 

5. On 28 July at 4:58pm, the Claimant was informed that a massive storm was about to hit 

Dillamond and that the vessel could not proceed past the location it was in. The storm led 

to closure of the port for 12 hours, and the entailing delays and congestion. Since there was 

no berthing area, the port authorities instructed Madam Dragonfly, on 29 July around 

7:00am, to wait some 100n.m. outside of Dillamond. 
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6. The vessel finally docked on 9 July 2017 at 8.42pm. Cargo was then available for 

collection. The Respondent then provided an access authority pass in respect of the 

offloaded cargo on 30 July at 12.02 am. However, due to congestion at the port, the 

Claimant was only able to access, and take delivery of the cargo on 31 July around 

1.17pm. 

7. On inspection of the cargo by the claimant, it emerged that the coffee in 3 out of 4 the 

containers were completely damaged. Thus only 1 out of the 4 containers of the coffee was 

deliverable to the client.  

8. According to the Expert’s Report by Mr Simon Webster, dated …. [Define, note the 

name], the cargo had sustained water damage sometime in the 24 hours from 30 July 2017 

at 4.30am due to a combination of a prolonged use of the container sealant and 

unprecedented rainfall.  

9. On 1 August 2017, the Claimant issued a letter of demand for the following sums: 

i) USD 15,750,000 for the damaged coffee 

ii) USD 9,450,000 for the replacement coffee and 

iii) USD 5,000,000 for the settlement sum that was agreed between the claimant and Coffees 

of The World. This settlement successfully discharged any outstanding claims by Coffees 

of the World against the claimant.  

10. The respondent has denied all liability, and instead filed a counterclaim for freight, 

agency fees, costs of repairs to damage caused to the Madam Dragonfly, demurrage and 

use of electronic access systems at the Port of Dillamond. 

On 11 August 2017, the Claimant’s lawyers – Messrs Kensington Mayfair and Associates – 

referred the dispute to arbitration and nominated Mr David Friedman as their arbitrator. 

 

II. SUMMARY OF THE ISSUES  
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(i) Whether the Tribunal has jurisdiction and/or power to hear the claims arising from the 

Voyage Charterparty    

 

(ii) Whether the Tribunal should hold the respondent liable for the claimant in respect of the 

alleged breaches of the charterparty  

(iii) Whether the Tribunal should hold the claimant liable for the respondent’s counterclaims 

for amounts owing under the charterparty 

III.  THE TRIBUNAL HAS JURISDICTION TO DETERMINE A CLAIM 
FOR DAMAGES 

11. This Tribunal has jurisdiction to hear the Claimant's claim for damages. (A) The Tribunal 

has power to determine issues relating to its own jurisdiction. The Respondent’s 

contention that there are underlying matters for expert determination prior to arbitration 

(and that non-compliance denies the tribunal jurisdiction) should be rejected because: (B) 

The expert determination provisions in Clause 27 are too uncertain to be enforced. (C) 

The unenforceable provisions on expert determination may be severed, such that the 

arbitration provisions stand validly on their own. (D) Alternatively, there are no disputes 

on technical matters to be referred to expert determination by the IMM at all. For these 

reasons, arbitration proceedings were validly commenced and the Tribunal has jurisdiction 

to hear the damages claim. 

A. The Tribunal has power to determine its own jurisdiction 
12. As there is 'no agreement to the contrary', the seat of arbitration is in England pursuant to 

Rule 6(b) of the London Maritime Arbitrators Association Rules (The Rules'). 

Accordingly the lex arbitri is English law, including the Arbitration Act 1996 ('the Act') 

under which s30(1) recognizes the Kompetenz-Kompetenz principle. Hence, the tribunal 

may rule on its own substantive jurisdiction as to matters that have been submitted to 

arbitration in accordance with the arbitration agreement (s30(1)(c)). 
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B. Clause 27 is a MTDR clause providing for expert determination of 
disputes on technical matters as a precondition to arbitration 

13. Clause 27 of the Charteparty contains two tiers of dispute resolution. Clauses 27(a)-(c) 

provide for any dispute arising out of or in connection with this contract to be referred to 

arbitration. However, Clause 27 (d)-(f)  provide that disputes on technical matter first be 

referred to expert determination before arbitration proceedings are commenced. been 

complied with first”. The arrangement is a multi-tier dispute resolution (MTDR) clause 

providing for two tiers of dispute resolution via different processes.  

C. The agreement to engage in expert determination  is too uncertain to be 
enforced 

14. Even though the MTDR clause requires compliance with the first tier of expert 

determination, the expert determination obligation as envisaged in Clauses 27(d)-(g) is too 

uncertain to be enforced. Hence, commencing arbitration at this stage would not be in 

breach of Clause 27(e) so as to deny the Tribunal jurisdiction. 

15. This is because each tier of the MTDR clause is legally effective only if it defines the 

parties’ rights and obligations with sufficient certainty to enable its enforcement1. 

Specifically, “the test is whether the provision prescribes, without ... further agreement, 

(a) a sufficiently certain and unequivocal commitment to commence a process (b) from 

which may be discerned what steps each party is required to take to put the process in 

place and which is (c) sufficiently clearly defined to enable the court to determine 

objectively (i) ... the minimum required of the parties to the dispute in terms of their 

participation ... and (ii) when or how the process will be exhausted2” ('the Test'). 

16. However, this threshold requirement is not met for the expert determination clauses. 

Clause 27(d) is a bare reference to expert determination and lacks the requisite provisions 

which will enable it to be enforced. There are extensive matters left to be agreed upon by 

                                                
1 Sulamérica Cia Nacional de Seguros S.A. v Enesa Engenharia S.A. [2012] EWCA Civ 638 at 35. (‘Sul 
America’) 
2 Wah v Grant Thornton [2012] EWHC 3198 (Ch) at 60. (‘Wah’) 
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the parties in the event they wish to implement an expert determination3. These lacunae 

lead to an insurmountable difficulty in giving what the parties have agreed on objective 

and legally controllable substance4. The areas which lack certainty are as follows.   

1. There is no defined process of determination 
17. An important aspect of an enforceable clause is that it should set out a defined process or 

procedure to be undertaken5, and for the envisaged steps to have defined content6. The 

purported expert determination clause does not stipulate such matters, other than a mere 

undertaking to refer to expert determination, which is so uncertain as to render it 

impossible to enforce7.  

18. There are no discernible process, rules or principles under which the expert is to approach 

and resolve the dispute8. For example, it is unclear to what extent the expert is entitled to 

call for documents from the parties. There are also no clauses expressly empowering the 

expert to obtain professional legal advice and assistance so far as may be necessary9. As a 

result, repeated problems will arise during the course of attempting expert determination10. 

Further, the statement that the IMM is to act as an expert and not as an arbitrator is in 

itself insufficient. This is because the courts have expressly rejected the view that all that 

is required is that the court can discern the minimum that is required to be done11.  

19. The clause is further nebulous in terms of the party’s respective obligations12 as they do 

not specify whether the parties are to participate in the expert determination (by presenting 

                                                
3 Holloway and another v Chancery Mead Ltd [2007] EWHC 2495 (TCC) at 81. (‘Holloway’) 
4 Wah at 56. 
5 Sul America at 35-36, Wah at 5, Aiton Australia Pty Ltd v Transfield Pty Ltd [1999] NSWSC 996 at [44]. 
(‘Aiton’) 
6 Wah at 52.  
7 Sul America at 36. 
8 Cott UK Ltd v FE Barber Ltd [1997] 3 All E.R. 540 at 549 (‘Cott UK’), followed in DGT Steel and Cladding 
Ltd v Cubitt Buildings and Interiors Ltd [2007] B.L.R. 371, Kendall on Expert Determination at 91, Wah at 63. 
9 Kendall at 97. 
10 Cott v UK at 550. 
11 Wah at 52. 
12 Wah at 72. 
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its case and documents to the expert13) or whether the appointed expert should decide the 

suitable procedure once the dispute arises. Nor is there reference to the services of a 

specific expert provider14.  

20. In Sul America, the Court distinguished the case before it from Cable and Holloway (two 

cases where the respective ADR clauses were enforced), holding that the process was not 

sufficiently defined to be certain. In the latter two cases, the clauses had gone so far as to 

set out the third party's functions and powers, duties of the participants, and provisions on 

confidentiality, fees, expenses and costs15. A similar distinction may be made here as the 

present case is more analogous to Sul America, where there was a mere reference to expert 

determination16. The commitment to expert determination here is so equivocally expressed 

that it renders the court unable to determine or direct compliance with the provisions17 and 

hence it is incapable of giving rise to a binding obligation of any kind18.  

2. There is a lack of provisions concerning the fees the expert is entitled to 

21. Provisions stipulating the fees of the expert are another important element in a sufficiently 

certain clause19. In Aiton, but for the silence on the remuneration to be paid to the 

mediator, the court would have held that the clause was sufficiently certain20. 

Additionally, the administrative process for payment should be stated21. However, these 

matters are not provided for in relation to the expert, adding to the uncertainty of the 

clause. The importance of such provisions is explicable on the fundamental basis of an 

expert's potential liability in negligence22, given which he would not proceed without the 

benefit of legal or accounting advice and an undertaking that parties pay for this advice. If 

                                                
13 Cable & Wireless plc v IBM United Kingdom Ltd [2002] EWHC 2059 (Comm) at 29. (‘Cable’) 
14 Sul America at 36. 
15 Cable at 21. Holloway at 67 and 81-84. 
16 See also Cott UK at 548/549, at 544 for the clause. 
17 Wah at 72. 
18 Sul America at 36.  
19 Holloway at 81. 
20 Aiton at 78. 
21 Holloway at 81. 
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such costs are not agreed beforehand and a disagreement arises on costs, "it is difficult to 

see how the determination could proceed"23.  

3. The appointment process of the IMM is unclear 

22. The administrative processes for appointing the party to resolve the dispute should be 

clear24, as it is an essential provision25 without which the agreement is incomplete26. 

However, Clause 27 does not stipulate how the IMM will be appointed. Expert 

determination will not be able to proceed as the parties would scramble to appoint an 

expert of their choosing, resulting in a stalemate. Uncertainty will be heightened  by the 

lack of a fall-back provision to break such deadlocks, such as recourse to a professional 

institution. Such machinery is critical in giving a clause the necessary certainty27.  

23. Conclusion: Therefore, essential aspects of the expert determination clause necessary for 

certainty are missing, and call for ad-hoc procedural rules from time to time requiring the 

consent of all involved, which is likely to produce confusion and delay28. Clauses 27(d)-

(g) are thus incapable of giving rise to a binding obligation or precondition to arbitration29.  

4. The unenforceable expert determination clauses can be severed from the 
MTDR clause, leaving an enforceable stand-alone arbitration obligation 

24. The unenforceable expert determination agreement is severable from the rest of the 

MTDR clause such that the arbitration agreement may be upheld and the Tribunal retains 

its jurisdiction to hear the dispute. In principle, the doctrine of severability should be 

extended to the context of ADR clauses under English law since such clauses derive their 

authority from the agreement of the parties and can be severed from the main contract30. 

                                                                                                                                                   
22 Cott UK at 550. 
23 Cott UK at 550.  
24 Holloway at 81.  
25 State of New South Wales v Banabelle Electrical Pty Ltd (2002) 54 NSWLR 503 at 70. (‘Banabelle’) 
26 Emirates at 60. 
27 Banabelle at 70. 
28 Cott v UK at 550. 
29 Sul America at 33-36. 
30 Dr Ronan Feehily, The Contractual Certainty of Commercial Agreements to Mediate in Ireland at 65. 
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25. The Court in Wah also implicitly accepted that an offensive portion of a MTDR clause 

may be severed. This is because although the mediation clause was not enforceable, it 

ultimately held that the tribunal did have jurisdiction31, despite its cautious comments on 

severance32. It was also observed that severance is appropriate where provisions have 

become redundant33. Similarly, the expert determination machinery has become redundant 

since its purpose is to determine disputes on technical matters, and the Tribunal has 

already accepted Mr Webster's expert opinion on the issues of technical matters34. Thus, it 

may be severed and its uncertainty does not infect the arbitration machinery.  

26. In Banabelle, the test of severance was ultimately whether the parties intended that if the 

offending portion could not take effect, that the remainder be given effect35. The test is 

fulfilled here. The overarching purpose of the MTDR clause as intended by the parties is 

efficient dispute resolution. Severing the expert determination tier would not disregard 

this main purpose or entirely alter the scope of the agreement entirely36, since the parties 

would still be able to have their dispute resolved via arbitration, especially considering 

that the Tribunal has already accepted Mr Webster's opinion, rendering expert 

determination unnecessary. Further, it is unlikely that the expert determination machinery 

is essential to the parties' bargain37 since the Tribunal may appoint similarly qualified 

experts to answer technical questions. It is also unlikely that the parties intended to be 

indefinitely barred from having the main dispute arbitrated in such circumstances.  

D. Alternatively, there is no dispute on technical matters to be decided by an 
IMM and compliance with clauses 27(d)-(g) is not required 

27. There is no dispute to be decided by an IMM pursuant to the expert determination clauses.  

                                                
31 Wah at 82.  
32 Wah at 53. 
33 Wah at 53. 
34 Moot Materials page 45. 
35 Banabelle at 32. 
36 Banabelle at 33. 
37 Banabelle a 33. 
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1. The technical matters to be decided do not fall within an IMM’s expertise 

28. Clauses 27(d)-(g) are only engaged to the extent that that there is dispute on a "technical 

matter". The relevant matters arising in the present dispute do not fall within such 

"technical matters" as defined in Clause 27(g). These matters are: (1) The time of delivery 

of the Cargo [Pts of Def para 4 a)]; (2) The time of damage to the cargo [Pts of Def para 

5]; (3) The cause of water damage to the cargo, and specifically whether improper storage 

conditions contributed to this damage [Pts of Def para 5].  

29. These technical matters do not fall within either (i) The defined categories of matters 

listed in Clause 27(g), or (ii) "other matters which can reasonably be considered to be 

within the expert technical knowledge of a Master Mariner".  

30. Regarding category (ii), the reasonable expertise of a Master Mariner is discernible from 

the Merchant Shipping Annex A of Standards of Training, Certification and 

Watchkeeping Regulations 201538 ('the Regulations'). The Regulations stipulate that to 

obtain a Master Unlimited Deck Certificate of Competency, one must possess a certificate 

of competency, watchkeeping service, safety course certificates, pass written 

examinations relating to navigation and stability and structure, and possess an approved 

education under the SCTW Code39. Hence, a Master Mariner's expertise lies in 

watchkeeping services, seamanship, and navigation. 

31. On this basis, there are no matters for an IMM to decide. Matter (1) is for the Tribunal to 

decide, as there is no dispute on the surrounding facts of this issue, such as the ship's 

arrival time and when the electronic bar code was given. Matters (2) and (3) do not fall 

within any category in (i) and (ii). These matters require special knowledge of the 

performance of the specific sealant used and the effect rainfall has on it40. They more 

suitably fall within the expertise of a Marine Engineer specialising in carriage of rare 

                                                
38 http://www.legislation.gov.uk/uksi/2015/782/pdfs/uksiod_20150782_en_001.pdf 
39 Ibid at 3.3. 
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cargo. Understandably, this is why the Tribunal appointed Mr Webster after reviewing his 

curriculum vitae41 and being satisfied as to his suitability.  

2. An expert has no jurisdiction to depart from his instructions 
32. It is trite that an expert has no jurisdiction to materially depart from his instructions42, and 

in such a case the parties are not bound by his determination43, and it would be pointless to 

have started the expert determination process. In such a case, the Tribunal should refuse to 

stay proceedings as any reference of the relevant matters to an IMM is ultra vires the 

jurisdiction to be conferred on him as agreed by the parties44.  

3. Alternatively, the disputes have been resolved by Mr Webster 
33. Lastly, even if the Tribunal finds that the dispute as to technical matters properly fall 

within the IMM's expertise, there is no more dispute to decide as Mr Webster's opinion on 

the disputes has already been accepted by the Tribunal45.  

E. Conclusion on Jurisdiction Issue 

34. In conclusion, the Claimant requests that the Tribunal finds it has jurisdiction to hear the 

damages claim. This is on the basis that the first tier of expert determination of the MTDR 

is unenforceable, though this does not affect the arbitration clause. Alternatively,  arbitral 

proceedings may be commenced as there are no disputes for the IMM to decide at all.  

IV. THE RESPONDENT BREACHED ITS OBLIGATIONS UNDER THE 
CHARTERPARTY   

A. The respondent breached its absolute obligation to ensure seaworthiness.   

35. A seaworthy ship is one that must be reasonably fit to encounter the ordinary perils which 

might be expected on the voyage46. For a vessel to be seaworthy, her equipment and 

                                                                                                                                                   
40 Moot Materials at 43. 
41 Procedural Order No. 2. 
42 Veba Oil Supply and Trading GmbH v Petrotrade Inc [2002] 1 All ER 703 
43 Merkin at 172, McHugh JA in Legal & General Life of Australiav A H Hudson Pty Ltd [1985] 1 NSWLR 314 
at 335; Mason P in Holt v Cox (1997) 23 ACSR 590.  
44 In Cott Uk Ltd, the court refused a stay in favour of expert determination (to which all disputes were to be 
referred to) because the appointing authority's appointee had no experience in dispute resolution. [Kendall at 91]. 
Expertise is a relevant factor in determining the expert's jurisdiction. 
45 Moot Materials at 45.. 
46 Alfred C Toepfer Schiffahrtsgesellschaft GmbH v Tossa Marine Co Ltd [1985] 2 Lloyd's Rep 326 (CA) 
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systems must be reasonably fit to withstand the perils which may foreseeably be 

encountered on the voyage and to keep the cargo reasonably safe from those perils47. This 

requires, inter alia, that the vessel be supplied with all charts, pilot books and other 

navigational aids necessary to perform the voyage5. As such, a ship may be unseaworthy 

if it does not have certain types of equipment, such as maps or lifesaving gear48. 

Furthermore, technology alone will not ensure safety at sea and that the ship’s officer 

should be aware of the equipment’s limitations as well as interference from external 

sources49  

36. An express obligation to keep the vessel tight, staunch and strong is synonymous with 

the obligation to keep the vessel seaworthy.50 Whilst there may be some doubt whether 

“the question of fittedness can be regarded as synonymous with seaworthiness”51, more 

often than not, it is probable that “there is rarely any practical difference between 

seaworthiness and fittedness”52 . In this regard, if a prudent owner would never have sent 

the ship to sea with the defects unremedied, the ship must be regarded as unseaworthy53. 

The Respondent is under an absolute obligation to ensure a seaworthy ship since Clause 1 

of the Charterparty expressly states that the ship is “warranted tight, staunch and strong 

and in every way fitted for the voyage”. However, the Madam Dragonfly was not “in every 

way fitted tight, staunch and strong" when she sailed from the port of loading in the 

following ways: firstly, there were no maps on board the vessel for the specific voyage in 

question and secondly, the satellite and communication systems on board were not 

                                                
47 Cia Sud Americana De Vapores v Sinochem Tianjin Import & Export Corp (The Aconcagua) [2010] 1 Lloyd's 
Rep 1 at [367] 
48 Julian Cooke, "Voyage Charters" at [11.39] 
49 See Maritime Risk International, at https://www-i-
law.com.libproxy1.nus.edu.sg/ilaw/doc/view.htm?queryString=%22navigational+charts%22&sort=dat
e&sort=date&searchType=advanced-search&se=2&id=365165&searched=true 
50 Scrutton on Charterparties at 7-032 
51 Athenian Tanker Management SA v Pyrena Shipping Inc (The Arianna) [1987] 2 Lloyd's Rep 376 at 388 
52 The Arianna at 389 
53 McFadden v Blue Star Line [1905] 1 KB 697 at 706 
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compliant with current regulations. Thus, there was a clear breach of the warranty in 

Clause 1.  

B. The vessel’s unjustified deviation amounted to a breach of the 
Respondent’s obligations both in contract and at common law  

37. At common law, a vessel under a voyage charterparty must adhere to the contractual 

route, as well as commence and perform the contractual voyage with reasonable 

despatch54. A deviation constitutes a breach of a fundamental term of the charterparty, 

regardless of  how factually trivial. Moreover, pursuant to Clause 1 of the 

Charterparty, the Respondent was obliged to “proceed with all reasonable speed”. The 

concept of reasonable despatch has been likened to reasonable speed14. The Respondent’s 

deviation to the port of Spectre constitutes both a breach of the contractual obligation to 

proceed with reasonable speed and the implied obligation at law not to deviate. Moreover, 

the Respondent is not entitled to rely on the exceptions in Clause 17 of the Charterparty to 

justify the deviation.  

V. THE RESPONDENT CANNOT RELY ON CLAUSE 17 TO ESCAPE 
LIABILITY IN RESPECT OF ITS BREACHES  

A. Reliance on Clause 17 is conditional on the exercise of due diligence to 
ensure a seaworthy ship 

38. Clause 17 expressly states that “all the above exceptions are conditional on the 

exercise of due diligence to ensure the ship is seaworthy… when she sails on the voyage”. 

The “due diligence” obligation is calibrated according to what a reasonably prudent 

shipowner would have done in the prevailing circumstances55. Considering NASA’s 

prediction that the solar flares would continue (throughout the duration of the charterparty) 

and had advised ships in the Cerulean region relying on radio or satellite communication 

                                                
54 Carver at 4-345 
55 The Good Friend [1984] 2 Lloyd’s Rep 586 at 592 (Staughton LJ) 
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systems to make back-up arrangements56, a reasonably prudent shipowner would have 

ensured that the communication systems on board complied with current regulations. Even 

if there was insufficient time to make such arrangements, a prudent shipowner, with 

knowledge of the high likelihood that such systems would be affected throughout the 

voyage, would not have let the vessel sail without equipping it with the necessary 

navigational aids and charts. In fact, the Respondent itself has admitted that it failed to 

replace the hardcopy maps for this journey.  

39. Had the Respondent, or the vessel’s master done a quick check, the lack of relevant 

maps would have been discovered. The Respondent was clearly negligent in its failure to 

do so. Therefore, the failure to replace the hardcopy maps and to ensure that the navigation 

or satellite communication systems complied with the current regulations cumulatively and 

individually amounted to a breach of its obligation of seaworthiness. In allowing the vessel 

to embark on the voyage, notwithstanding the lack of updated communication systems and 

relevant maps, the shipowner failed to exercise due diligence and is not entitled to rely on 

the exceptions contained in Clause 17 to excuse its breaches. 

40.     Furthermore at common law, a breach of the seaworthiness obligation resulting in 

subsequent deviation precludes reliance on the protection of an exemption clause. In this 

regard, a deviation “due to the fault of himself” results in the loss being borne by the 

breaching party (Hain Steamship Company57) since no wrongdoer can be allowed to 

qualify his wrong whilst his wrongful act was in operation and force (Davis v Garrett58). 

Even on a plain reading of the provision itself, cl. 17 is conditional on the exercise of due 

diligence since it states that “all the above exceptions are conditional on the exercise of 

                                                
56 Page 35 of the Moot Problem 
57 [1936] 2 All ER 597 
58 (1830) 6 Bing. 716 
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due diligence to ensure the ship is seaworthy”. Therefore, the Respondent cannot rely on 

Clause 17 to exculpate himself of liability due to the events of solar flare and the storm. 

B. An unjustified deviation would preclude reliance thereafter on exception 
clauses 

41. Once a vessel deviates from the contracted route, a party will lose the benefit of any 

contractual exceptions. In Thiess Bros (Queensland) Pty Ltd v Australian Steamships Pty 

Ltd, a deviation not for the purposes of or permitted by the contract of carriage negated the 

carrier's right to rely upon exclusion clauses. Since the vessel proceeded to Dillamond, 

from Spectre and was unjustified in doing so, she was no longer pursuing the contractually 

agreed route and was thus still on a deviation.59 As such, the Respondents cannot claim 

the protection of Clause 17.  

C. The Respondent cannot rely on Clause 17 to excuse its liabilities with 
regard to the Solar Flares 

42. Clause 17 of the Charterparty excludes liability where a failure or delay is caused by a 

defined Force Majeure event. The Respondent cannot rely on Clause 17 to exclude its 

liability for the delay in delivering the coffee beans. Firstly, Clause 17 cannot be invoked 

in relation to the solar flares because (a) Clause 17(b) operates only when the parties have 

exercised due diligence in ensuring the ship’s seaworthiness which was not complied with, 

(b) Solar flares are neither an “unforeseen weather event” nor “act of God”, (c) Prompt 

notice was not given, (d) The solar flares were known circumstances at the time of 

contract. Secondly Clause 17 cannot be invoked in relation to the sudden storm as due 

diligence in ensuring the ship's seaworthiness was no complied with.   

                                                
59 Thiess Bros (Queensland) Pty Ltd v Australian Steamships Pty Ltd [1955] 1 Lloyd’s Rep 459 



19 

1. The solar flare does not fall within Clause 17(b): it is neither 
“unforeseen weather events” nor an “act of God” 

43. Clause 17(b) cannot be invoked as the solar flares which knocked out Madam 

Dragonfly’s communications and satellite systems do not constitute an “unforeseen 

weather event or an “Act of God”. It is for the party seeking to rely on the force majeure 

clause to prove that the occurrence of one of the events in the clause caused the delay60 and 

to bring himself within the clause61. The Respondent cannot establish this. Firstly, the solar 

flares were not an unforeseen weather event because they were foreseeable. There were 10 

solar flares in the week before 18 July 2017 with more “expected in the coming weeks”. 

The flares were predicted to last “another two-weeks”, which included the period of the 

charterparty. Both parties have kept abreast of the news and are aware of the solar flares as 

well as the forecast that they would continue occurring during the time of the voyage.  

 

44. Secondly, the solar flares are not an “act of God” due to the Respondent's lack of due 

diligence in ensuring seaworthiness of the vessel.  An “act of God” is an unforeseeable 

event attributable to natural causes “without human intervention”62. An event cannot 

constitute an "act of God" if there is human participation in the occurrence which caused 

the loss. The flares were not unforeseen. Moreover, whilst the flares themselves are 

intrinsically natural the Respondents’ failure to exercise due diligence by not providing 

maps or updating their ship systems was the actual cause of the deviation to Spectre and 

delay. In Siordet v Hall63, frost damaged the ship’s pipping, yet the court held that this was 

not an “act of God” as it was the master’s negligence in handling the ship’s boiler that 

actually led to the damage. Similarly, the Respondent’s actions prevents the solar flares 

                                                
60.J.Van Der Zijden Wildhandel N.V. v. Tucker &Cross Ltd [1975] 2 Lloyd's Rep. 240 at 242 cited in Gardiner V Agricultural 
And Rural Finance Pty Ltd [2007] NSWCA 235;  
61 Channel Islands Ferries Ltd v Sealink UK Ltd [1988] 1 Lloyd's Rep 323 at 327 
62 Belvino Investments No. 2 Pty Limited v Australian Vintage Ltd [2014] NSWSC 978 citing Nugent v Smith (1876) 1 
C.P.D.423 at 444   
63 (1828) 4 Bing.607 
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from constituting an "act of God" since the flares would not have caused a system failure 

and delay if the systems were updated.  

2. The Respondent cannot invoke Clause 17(b) because of failure to 
give appropriate notice 

45.  Furthermore, a party invoking Clause 17 must give "prompt written notice" of the 

force majeure event. The Respondents cannot invoke Clause 17(b) to exclude liability for 

the delay caused by the solar flares because they failed to give notice promptly to the 

Claimants.  The requirement of prompt notice is mandatory as a condition such that failure 

to comply will prevent the Respondent’s from claiming the protection of the clause64.  This 

is because courts will readily construe a time stipulation as a condition of the contract65 in 

mercantile contracts as time is of the essence.  A term is essential if the general nature of 

the contract points towards the importance of the promise such that the promisee would not 

have entered into the contract unless he had been assured of its strict performance and that 

this was apparent to the promisor66. Time is of the essence as Clause 1 explicitly states that 

the vessel “must” discharge at Dillamond “by 7pm 28 July”. Moreover, the tight schedule 

was highlighted to the Respondent with the Claimant describing the deadline as 

“imperative”.  Furthermore, the requirement of notice is a condition precedent due to the 

use of the word "shall" which is mandatory language67.  

 

46. If no time period for the notice is specified such as the present case, a “reasonable 

time” will be implied68. Even so, the Respondents did not inform the Claimants of the solar 

                                                
64 Ewan McKendrick, Force Majeure and Frustration of Contract (2nd Edition,1995) ("McKendrick") at 99; Professor JW 
Carter, Kate Cahill and Kate Draper, "Force Majeure Clauses  - A Timely Topic", (2011) Australian Environment Review 
Vol 26 No 3  
65 Burger King Corp v Hungry Jack's Pty Ltd [2001] NSWCA 187 ("Burger King"), 125-126; Bunge Corp v Tradax Export 
SA [1981] 1 W.L.R 711, 716  
66 Ibid Burger King at 125-126; Luna Park (NSW) Ltd v Tramways Advertising Pty Ltd [1938] HCA 66; Tramways 
Advertising Pty Ltd v Luna Park (NSW) (1938) SR (NSW) 632, at 641 - 642   
67 Mamidoil-Jetoil Greek Petroleum Co SA v Okta Crude Oil Refinery AD [2003] 1 Lloyd's Rep 1, at 134 
68 Supra note 61 McKendrick at 102 
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flares and deviation promptly, as evinced by their email that they “didn’t want to worry” 

the Claimants which heavily implies that they knew about the deviation earlier, yet only 

notified the claimant after the systems were back online. Additionally, the Respondents 

knew about the ongoing solar flares and their effect on outdated systems and so should 

have known that any long gaps in communication with the vessel was likely cause by the 

flares. Yet they did not notify the Claimants during the “17 hours with no satellite or other 

contact” with the vessel. As the requirement to give prompt notice is a condition which the 

Respondents breached they cannot invoke Clause 17. 

3. The Respondent cannot rely on Clause 17(b) because a party cannot 
invoke Force Majeure clauses with regard to known circumstances at 
the formation of contract 

47. A party cannot invoke a force majeure clause with regard events which they were 

aware of at the time of contracting69. If the pre-existing event was "inevitably doomed to 

operate70" during the contract and both parties knew of this, then the force majeure clause 

cannot be invoked. A party in such a situation could reasonably have been expected to take 

the risk of that event into account and to have taken action to deal with it71. This is sensible 

because such events would hardly constitute events beyond the control of the parties to 

excuse performance since they were known beforehand. Otherwise one party would always 

be able to exclude liability for an event he knew would almost certainly come into 

operation72, leading to a one-sided contract. As both parties knew about the solar flares at 

the point of contract, the Respondent cannot argue that the solar flares constitute a Force 

Majeure event under Clause 17(b).   

 

                                                
69 Trade and Transport Inc v Iino Kaiun Kaisha Ltd (The Angelia) [1972] 2 Lloyd’s Rep 154 at 163 ("Angelia") ; Safadi v 
Western Assurance Company [1933] 46 Li.L Rep.140 at 143;  
70 Ibid Angelia at 167 citing Reardon Smith Line Ltd v Ministry of Agriculture, Fisheries and Food [1962] 1 QB 42 at108, 
110-112  
71 McKendrick at 79, citing Benjamin’s Sale of Goods (4th Edition, 1992) at 8-08 
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VI. THE RESPONDENT’S BREACHES CAUSED THE DELAY AND DAMAGE 

A. Unjustified deviation is a fundamental breach of the contracted voyage 
that gives rise to strict liability 

48. A carrier who deviates is strictly liable for loss and or damage to the goods carried. 

Hence, the rules on causation and remoteness do not apply to a case of deviation. This 

fundamental principle is reflected in Joseph Thorley Ltd v Orchis SS Co Ltd73 whereby the 

English Court of Appeal held that the shipowner was not entitled to rely on any exemption 

clauses in the contract of carriage because he had deviated from the agreed route and was 

no longer performing the original contract of carriage. This was notwithstanding the fact 

the cargo was damaged by stevedores during its discharge – an event from which liability 

was expressly relieved in the bill of lading – and the deviation had no conceivable 

causative effect on the loss. Applying this fundamental principle to the facts of the case, 

the deviation here was unjustified, since the ship only deviated because it did not possess 

the necessary maps. Hence, the Respondent should be strictly liable for the loss arising 

from damage to cargo.  

B. Even if legal causation is to be proved, the Respondent’s breach caused 
the damage  

49. Even if factual and legal causation is to be proved, the Respondent is liable for the delay 

and damages arising from the delay due to their breaches of contract. If there are multiple 

and concurrent causes leading to damages, it is sufficient that the cause of loss is an 

effective cause74 it need not be the dominant cause75 . The Respondents’ failure to ensure 

seaworthiness of the vessel precludes them from relying on Clause 17 as their breach led 

to a deviation and delay in reaching Dillamond, causing them to run into the storm. Hence 

                                                                                                                                                   
72 H.G. Beale, Chitty on Contracts Volume I: General Principles (30th edn, Sweet & Maxwell 2009) at 14-140-14-141 
73 [1907] 1 KB 660 
74 Simonius Vischer & Co v Holt [1979] 2 NSWLR 322 at 346; Banque Bruxelles SA v Eagle Star [1995] QB 375 at 406; 
Smith, Hogg & Co v Black Sea & Baltic General Insurance Co [1940] AC 994 at 1004-1008; 35-212 of Carter; carver 11-065 
75 Simonius; Alexander v Cambridge Credit Corp (1987) 9 NSWLR 310 at 353-8 
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the Respondent's breach of the seaworthiness obligation is still an operating cause of the 

delay. 

50. The Respondent might argue that the damage from the storm would inevitably have 

occurred76  even if they had exercised due diligence in ensuring the vessel’s seaworthiness 

since they still reached the vicinities of Dillamond around the original intended time. 

However, the burden77 is squarely on the Respondent to show that the loss must have 

occurred even if there was no breach and not simply that it might have occurred. As 

Spectre lies 1000 n.m. west of the point of deviation, it can reasonably be inferred that a 

substantial distance was added to a time-sensitive voyage. Despite the deviation, the fact 

that the Madam Dragonfly was near Dillamond around the scheduled time of arrival when 

she encountered the storm, suggests that the vessel would have reached Dillamond before 

the storm’s occurrence if not for the unjustified deviation. The Respondent will not be 

able to establish that the delay and damage would inevitably have happened.  Hence the 

failure to ensure seaworthiness directly caused the delay and damages. 

VII. THE CLAIMANT'S PLEADED MEASURE FOR DAMAGES DOES NOT 
VIOLATE THE COMPENSATORY PRINCIPLE BECAUSE THE 
SUBSTITUTE CARGO AND THE SETTLEMENT SUM ARE ALL EXPENSES 
TO MITIGATE THE RESPONDENT'S BREACH 

51. The Claimant notes that the respondent may argue that the collective pleaded claims for 

damages is inappropriate because it supposedly violates the compensatory principle. 

However, it is submitted that in this case, that awarding the costs for acquiring substitute 

cargo and the payment of the settlement sum acquisition of substitute cargo and the 

settlement sum's payment The claimant strenuously rejects this assertion for the . The 

claimant's expenses in acquiring a substitute cargo and the settlement sum are all expenses 

                                                
76 Tate & lyle Ltd v Hain Steamship Co Ltd (The Tregenna) (1936) 55 Lloyd's Report at 177; James Morrison & Co Ltd v 
Shaw, Savill & Albion Co (The Tokomaru) [1916] 2 KB 783, at 795-796 
77 A/S Rendal v Arcos Ltd (The Rendal) [1937] 58 Lloyd's Report 287 at 298 
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that are meant to mitigate the losses that were a result of the claimant's breach, which 

would include the claimant's liability to the third party. 

52. It is trite law that the claimant must act reasonably in mitigating his losses in response to 

the breach. The standard for judging whether the claimant is reasonable, is of a reasonable 

and prudent person in the trade78.  This is a standard which is not high in the view that the 

defendant is an admitted wrongdoer. The wrongdoer cannot defend himself by suggesting 

other measures that are less burdensome to him that might have been taken79.  Here, the 

respondent’s breach of its obligations resulted in late delivery, thereby causing irreversible 

damage to the cargo of native Cerulean beans which were meant to be delivered to a third 

party. It has been judicially held that it would have been within the carrier's reasonable 

contemplation that there would be third party claims for damaged cargo, and that such 

expenses should be recoverable80.  Hence, the sourcing of alternative and inferior coffee 

for the third party and the settlement sum's payment are therefore perfectly reasonable 

commercial steps intended to mitigate the damage that the respondent’s breach has caused 

for its failure to deliver the cargo of native Cerulean coffee beans.  

VIII. LIMITATION 
53. The Hague or Hague-Visby Rules do not apply compulsorily to charterparties but may 

nevertheless be expressly incorporated into the charterparty by way of a provision termed 

“paramount clause” or “clause paramount”. The term “clause paramount” has been 

judicially interpreted to refer to the Hague, as opposed to the Hague-Visby Rules. In this 

regard, the English Court of Appeal held in The Agios Lazaros81  that a clause stating, 

“paramount clause is deemed to be incorporated” was sufficient to incorporate the Hague 

Rules. Recent judicial authority further confirms the view that the term “clause 

                                                
78 British Westinghouse Electric and Manufacturing Co Ltd v Underground Electric and Manufacturing Co Ltd v 
Underground Electric Railways Co of London Ltd [1912] AC 673 at 689 
79 Banco De Portugal v Waterlow & Sons Ltd [1932] AC 452 
80 The "Ocean Dynamic" [1982] 2 Lloyd's Rep 88 at 93-94 
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paramount” refers to the Hague Rules. Thomas J in The Fjellvang82  opined that the term 

“clause paramount” is a term of art, commonly used in the shipping trade and that a 

person wishing to incorporate the Hague-Visby Rules would have been free to use the 

phrase “general clause paramount”.  

54. Turning to the facts here, the Hague Rules are contractually incorporated by way of 

Clause 28 of the Charterparty which states “[i]ncorporating Clause Paramount: Owners to 

have the benefit of Article 4(5)”. Since the term “clause paramount” is widely perceived 

to refer to the Hague Rules, it is highly unlikely that the parties intended for the Hague-

Visby Rules to apply instead. This argument is buttressed by the reference to Article 4(5) 

rather than Art IV r5 – the latter being the corresponding reference in HVR. 

IX. CONCLUSION 

 
55.  The Claimant humbly prays that the Tribunal allows Cerulean’s claims and dismiss all of 

the respondent’s counterclaims. 

 

                                                                                                                                                   
81 Neo Agrex SA v Baltic Shipping Co Ltd (The Agios Lazaros) [1976] QB 933 at 943-944 
82 Seabridge Shipping AB v AC Orssleff’s Eftf’s A/S (The Fjellvang) [1999] 2 Lloyd’s Rep 685 at 689 


