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THE PARTIES - Nextport Forwarders International Pty Ltd (the “Claimant”) is engaged in business as a freight 

forwarder. Q Shipping Ltd (the “Respondent”) is the owner and operator of M.V. Vespucci (“vessel”).  

THE CONTRACT - The Respondent agreed to carry the goods on behalf of the Claimant on the vessel in 

accordance with Bill of Ladings issued with agreement containing the Respondent’s standard form Terms and 

Conditions v3.8 with respect to Bill of Lading QSHIP16380, QSHIP77245 and QSHIP18479 and standard 

form Terms and Conditions v3.7 with respect to Bill of Lading QSHIP68735 and the Hague Visby rules.  

CARRIAGE OF GOODS - The vessel carrying the reached Melbourne, Australia on 7 July 2021 after being 

delayed due to a vessel blocking the Suez Canal. It is the Claimants contention that the goods were not received 

in good condition and order. Upon its discharge from the vessel one of the containers, Container 

PWTO593804, carrying wine was leaking. As at the relevant time the content of the leaking substance was 

unknown the Respondent was obliged to, and did, report a potential hazardous substance to the Melbourne 

Fire Brigade (MFB) for investigation who attended the port of discharge and halted operations pending their 

investigation of the substance, as a result of which the Respondent suffered loss and damage.  

CLAIM, LOSS AND DAMAGES - Due to the alleged breach of contract with respect to the carriage of goods, the 

Claimant claims against the Respondent the sum of GBP 712,960.00, EUR 796,258.97 and USD 

1,442,454.00. The Respondent cross-claims against the Claimant the sum of USD 514,500.00 for the unpaid 

freight and the sum of AUD 105,925.00 for costs associated with MFB’s attendance and the halting of 

stevedore operations.  

ARBITRATION PROCEEDINGS - In pursuance of the above-mentioned claim, the Claimants have served a 

notice of arbitration against the Respondents under Article 26 of the terms and conditions with seat of 

arbitration in London. 

The Respondent has counter claimed that the terms and conditions indorsed on bill of lading QSHIP68735 

were v3.7 and pursuant to clause 26 of the v3.7 Terms with seat in Paris. 

 

ARGUMENTS ADVANCED 
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A. THE ARBITRAL TRIBUNAL HAS JURISDICTION WITH RESPECT TO THIS DISPUTE   

 a) The arbitral tribunal has jurisdiction in respect of this Dispute arising from Bill of Lading 

QSHIP16380, QSHIP77245 and QSHIP18479. 

i. It is humbly submitted by the Respondent that the arbitral tribunal has the competent 

jurisdiction to hear the dispute as per clause  26 of the terms and conditions. 

On the perusal of this clause, it can be understood that as per the contract signed between the parties, the 

London Court for International Arbitration has the jurisdiction to hear the disputes arising from bill of ladings 

QSHIP16380, QSHIP77245, and QSHIP18479, wherein the shipments were from United Kingdom, Germany 

and Italy, respectively, to Australia.  

Further, it has also been held that in international commercial arbitration the parties are allowed to hold 

meetings, proceedings and hearings at any place agreed by the parties. This, however, would not have the 

effect of changing the Seat of arbitration1. Therefore, in the present case the parties are allowed to, by mutual 

consent, shift the arbitration hearing to Singapore due to ongoing COVID travel restrictions and physical 

location of arbitrators. 

b) This arbitral tribunal does not have jurisdiction to determine the Claimant’s claim in relation to the 

bill of lading QSHIP68735 

It submitted by the Respondents that the terms and conditions endorsed on the bill of lading QSHIP68735 

were v3.7, and pursuant to clause 26 of the v3.7 of these Terms and Conditions, any dispute arising under the 

bill must be settled by arbitration in accordance with the UNCITRAL Arbitration Rules in force as of 22 

March 2021, administered by the Paris Arbitration Centre for Cargo Claims (PACCC) with 3 arbitrators sitting 

at Paris. Therefore, Respondent contends that this tribunal does not have jurisdiction to determine the 

Claimant’s claim in relation to QSHIP68735 and it ought to be dismissed. 

 
1 Inox Renewables Limited vs. Jayesh Electricals Ltd. (09.10.2§019 - GUJHC) : MANU/GJ/2453/2019 
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It is submitted by the Respondents that (i) the petitioners cannot dispute the jurisdiction of the PACCC as they 

have accepted the contractual document (ii) the petitioners can’t plead the defence of unliteral mistake (iii) 

the petitioners had a ‘duty to read’ the agreement and (iv) the dispute resolution clause was correctly 

incorporated into v3.7 of the Bill of Lading. 

ii. The petitioners cannot dispute the jurisdiction of the PACCC as they have accepted the 

contractual document. 

It has been accepted in various case laws that a person who signs a contractual document, and their consent 

has been valid, may not dispute their agreement to any of the terms which it contains, unless he can establish 

one of three defences: (i.i) fraud, (i.ii) misrepresentation, or (i.iii) non est factum2. For instance, in 

L’Estrange case, it was held that, where a document containing contractual terms is signed, then, in the 

absence of fraud, or misrepresentation, the party signing it is bound, and it is wholly immaterial whether he 

has read the document or not, the document should have effect according to its terms.3  

(i.i) Absence of Fraud  

Fraud occurs when a false representation has been made knowingly, or without belief in its truth, or recklessly, 

without caring whether it be true or false. In order for an act to amount fraudulent conduct, “it is not sufficient 

to show that one party inadvertently misled the other, however carelessly”.4 Moreover, the onus is on the 

petitioners to establish some form of “dishonest, reprehensible or unconscionable conduct that has contributed 

in a substantial way to obtaining the award.”5  In the present case, there is no false representation made without 

belief in its truth, or recklessly. There was no false nor dishonest or reprehensible conduct. An alleged mistake 

made on the bill regarding the version of bills does not amount to false representation.  

(i.ii) Absence of Misrepresentation  

Misrepresentation essentially refers to an untrue statement made by one party, calculated to induce the other 

party to enter into the contract. In order for an act to amount to misrepresentation the party must have 

 
2 Sutton and Shannon on Contracts, 7th ed., p. 106; Cheshire and Fifoot, The Law of Contract, 8th ed., p. 129; Salmond and 

Williams on Contracts, p79. 
3 L'Estrange v F Graucob, Ltd [1934] All ER Rep 16. 
4 Derry v Peek (1889) 14 App Cas 337. 
5 Celtic Bioenergy Ltd v Knowles Ltd [2017] EWHC 472 (TCC) at p66 
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knowledge of the facts contrary to the representation, or that he stated in terms, or shewed clearly by his 

conduct, that he did not rely on the representation.6 In the present case, an error made by the Respondent’s 

agents in the printing of the bill of lading will not amount to misrepresentation as defined above as there was 

no untrue statement designed to induce the party to contract. 

(i.iii) Absence of Non Est factum 

The doctrine of Non Est factum generally is a defence employed in situations wherein the person who has 

signed, under the mistaken impression as to the nature of the document. However, in modern times this 

doctrine has very limited application. In the case of Sounders v Anglia Building Society7 it has been held that 

this plea is only available in exceptional circumstances person signing the document had made a fundamental 

mistake as to the character or effect of the document. It was also held that the disparity must be “radical”, 

“essential”, “fundamental”, or “very substantial”. In the present case, the mistake is not fundamental to the 

contract and this plea cannot be used.  

iii. The petitioners can’t plead the defence of unilateral mistake. 

A unilateral mistake describes a situation wherein one party possesses knowledge of the existence of the 

relevant mistaken belief at the time when the mistaken party signed the contract.8  Therefore, in the present 

case there is no unilateral mistake as Respondents didn’t have knowledge of the mistake at the time of signing 

the contract. Further, as held in the case of Llc Agronefteprodukt V Ameropa Ag, in unilateral mistake, 

rectification is permissible where one party makes a mistake in a document, and the other party knows of the 

mistake but allows it to stand in circumstances that make it inequitable for it to rely on the document as 

mistakenly drawn. In the present case, as the circumstances don’t make it inequitable for the parties to rely on 

the contract rectification is not permissible.  

iii. The petitioners had the Duty to Read the agreement. 

 
6 Hayward v Zurich Insurance Company plc [2016] UKSC 48 
7 Saunders v Anglia Building Soc (sub nom Gallie v Lee) [1970] UKHL 5. 
8Thomas Bates Ltd v Wyndham's (Lingerie) Ltd. [1981] 1 All ER 1077, [1981] 1 WLR 505(“Bates“); George Wimpey UK 

Ltd v V I Construction Ltd, [2005] EWCA Civ 77 
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The contractual doctrine of the "duty to read”, which is a substantial rule of law, is employed to denies parties 

the opportunity to avoid terms by way of claimed ignorance.9   

For instance, in the case of Van Toll v. The South Eastern Railway Company10 it was held that if in the course 

of making a contract, one party delivers to another a written document, and the party receiving the paper 

knows that the other party hands him the document as the contract between them, then the party accepting the 

document and keeping it assents to the conditions it contains, and agrees that the contract is as expressed 

therein, although he does not read it and does not know what they are.11 

In the appeal decision in the case of re Greemfields Estate Gibson, Bell J. said: 

“The general rule is that a party executing a legal instrument is presumed to be acquainted with the contents 

... the authorities show that, usually, if one who is about to execute an instrument can read it, and neglects to 

do so ... he will, (in the absence of fraud or deceit,) be bound to it, though it turn out to be contrary to his 

mind.” 12 

Even in the Parker v. The South Eastern Railway Company the court held that if you accept it without reading 

it, you will not be allowed to contend hereafter that it does not correctly express the contract between us. 

Whatever is not found therein will be understood to have been reciprocally waived and abandoned.13  

Therefore, a party who signs a written contract is bound by its provisions regardless of the failure to read or 

understand the terms, unless the contract was entered into through fraud, undue influence, or mutual mistake.14 

Thus, the Respondents humbly submits that in the present case, irrespective of whether bill of lading was 

printed on an old paper which held the previous version of the rules the petitioners had the duty to read the 

contract before signing it and by accepting the agreement the petitioners have accepted all the terms and 

conditions contained therein. 

iv. The dispute resolution clause was correctly incorporated into the v3.7 of the bill of lading. 

 

 
9 Article: How 'Bout Them Apples?: The Power Of Stories Of Agreement In Consumer Contracts, 7 Drexel L. Rev. 67 
10 Van Toll v. The South Eastern Railway Company, 12 C.B.N.S. 75 
11 Van Toll v. The South Eastern Railway Company, 12 C.B.N.S. 75; Lewis v. McKee, L.R. 4 Ex. 58, 61; Parker v. The South 

Eastern Railway Company, 2 C.P.D. 416, 421; Watkins v. Rymill, 10 Q.B.D. 178; Coombs v. The Queen, 26 Can. S.C.R. 13; 

Burke v. The South Eastern Railway Company, 5 C.P.D. 1. 
12 Gibson C.J. in re Greenfield's Estate, 14 Pa. St. 489-496 
13 Parker v. The South Eastern Railway Company (per Bramwell L.J.), 2 C.P.D. 416 421, 
14 Rosenbaum, 241 Kan. at 299; Washington v. Claassen, 218 Kan. 577, 580, 545 P.2d 387 (1976); Sutherland, 187 Kan. at 610. 
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Under English law, a bill of lading holder can be bound by a number of unseen charterparty provisions if the 

bill of lading and the relevant charterparty clear a set of hurdles known as the rules of incorporation.15 

The extent to which terms from the charter party will be incorporated into the bill of lading depend upon 

several factors reiterated in several cases including Barrier v Redhall16 and it is the Respondents argument 

that it satisfies to the fullest extend each of these conditions. 

(iv.i) Firstly the terms that are said to be incorporated actually existed at the time the incorporation is said 

to take place;   

The judge in Barrier v Redhall identified in that case that there was a “single contract” based argument in 

which there were only two parties involved. Since no special rules applied to the construction of the contract, 

the judge found that a reasonable person reading the relevant clause of the subcontract would have no doubt 

that Redhall’s standard terms (including the arbitration clause) were incorporated. Hence, even in the instant 

case the Respondents standard form contract v3.7 existed at the time of incorporation into the contract, with 

the arbitration clause clearly laid out. A reasonable person reading the contract would have no doubt about the 

clear existence of the dispute resolution clause. 

(iv.ii) Secondly the clause to be incorporated is consistent with other terms in the bill of lading;  

All the other terms in the contract is consistent with the dispute resolution clause to the extent that there is no 

inconsistency. The general right to choose a place of dispute resolution is reflected in provisions of the terms 

and conditions as well.  

Consent forms an inseparable part of any contract. In our case we have been involved with the good business 

of NFI for a long time, it must have been implied that we are true to our words and representations especially 

with the previously agreed standard form contract. the agreement in writing on settlement of disputes by 

arbitration inserted into a bill of lading as an arbitration clause does not require the consignee's written consent 

no more than, e.g., the consignee's obligation to pay the freight indicated in the bill of lading does. 

(iv.iii) Finally, the bill of lading describes the clause it seeks to incorporate; 

 
15On the rules of incorporation under English law, see M. Ozdel, Bills of Lading Incorporating Charterparties (Hart Publishing, 

2015).  
16Barrier Ltd v Redhall Marine Ltd [2016] EWHC 381 (QB) 
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The terms and conditions printed on the hind side of the bill of lading follows the UNCITRAL format that has 

been generally accepted into international maritime practice.   

Further, following the decision in The Channel Ranger17, it is now clear that the holder can be bound by 

another type of dispute resolution clause found in the relevant charterparty as long as the reference in the bill 

of lading alerts the holder to the possibility of the incorporation of at least one kind of dispute resolution 

clause.  

It is further argued that even if no contract is concluded prior to the goods being offered or accepted for 

shipment, if the carrier has made it clear in advance that he only accepts goods for carriage on specific terms 

(such as those of standard bills of lading), then the shipper's tender or loading of the goods may be acceptance 

by conduct of the offer to carry on those terms,  and the contract may be concluded at that stage, again prior 

to the issue of any bill of lading. The defendant’s always had used the v3.7 terms in their bill of lading and the 

loading of goods and further conduct by the shipper has amounted to clear acceptance of these terms and must 

be estopped from going back on their words. 

Further, the shipper was held bound by an arguably unusual bill of lading term permitting shipment on deck 

in Armour and Co. v Leopold Walford (London) Ltd. both because the booking note, which the shipper 

accepted, made reference to the terms and because the shipper accepted the bill of lading itself without protest. 

It is suggested in the case that either of these grounds could have sufficed on their own. In the instant case the 

same argument would apply firmly as our bill of lading and terms v3.7 was not an unusual one but one of 

usual business with Q-Shipping. 

B. THE RESPONDENT HAS NOT VIOLATED ITS OBLIGATIONS TO PROPERLY CARRY CARGO 

a. The Respondents have fulfilled all the general obligations arising from the contract of carriage  

The general arising obligation from this contract for carriers is summarised in common law and in The Hague 

Visby Rules, is as follows: "[the carrier] is to carry and deliver in safety, answering for all loss or damage 

which may happen to them (the goods) while they are in his hand as carrier."  They are absolved of 

 
17Caresse Navigation Ltd v Office National de l'Electricité & Ors  [2013] EWHC 3081 
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responsibility for cargo loss or damage caused by an act of God, the King's enemies, a defect or infirmity in 

the goods or their packaging, or a voluntary sacrifice for the safety of the adventure. The availability of these 

exceptions to liability is contingent on the absence of any negligent act by the carrier that exposed the cargo 

to the cause of loss or damage18.  

It is the defendant’s argument that Q-Shipping has performed all the obligations to safely deliver all goods. Q 

Shipping is not liable for any and all damages to goods caused due to the packaging or faults in containers etc. 

Further we had no act of negligence while performing our duty. 

Further it is our contention that; To achieve the main goal of the contract, common law jurisprudence has 

developed three implied undertakings that the carriers must follow and we have fulfilled the same. 

i. To provide a sea-worthy ship 

The condition of being sufficiently staunch, strong, and tight, properly equipped, and in every way fit to resist 

the perils and incidents that a seagoing vessel might ordinarily encounter, is generally defined as the vessel's 

seaworthiness. This condition includes the ship's physical condition, the crew's competence, the equipment, 

and the ship's ability to carry the specific cargo. This obligation is absolute in common law, and its breach 

makes the carrier liable regardless of fault.  The standard is reduced to the exercise of due diligence in making 

the ship seaworthy only when the contract is governed by the Hague/Hague-Visby Rules.19 Our ship was fully 

worthy of the voyage and it has completed the same within reasonable periods of time barring the force 

majeure event of the Suez Canal blockage. 

ii. Reasonable dispatch 

Vessels must proceed and complete the carriage in a reasonable amount of time. The reasonableness of the 

time of departure will vary case by case, and must take into account, first and foremost, the various elements 

of the voyage, such as the ship's condition; the state of cargo handling technology; and any special 

 
18 Colinvaux’s Law of Insurance 12th Ed. | Books, PRACTICAL LAW, 

http://uk.practicallaw.thomsonreuters.com/Browse/Home/Books/Colinvaux?transitionType=Default&contextData=(sc.Default)&f

irstPage=true (last visited Mar 18, 2022). 
19 Wilson, 2010 

http://uk.practicallaw.thomsonreuters.com/Browse/Home/Books/Colinvaux?transitionType=Default&contextData=(sc.Default)&firstPage=true
http://uk.practicallaw.thomsonreuters.com/Browse/Home/Books/Colinvaux?transitionType=Default&contextData=(sc.Default)&firstPage=true
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circumstances known to the parties.20  Certainly, the state of the ports, the distance to be sailed, and the usual 

weather conditions along the route all play a role. 

The second factor to consider when determining the reasonableness of the time of dispatch is whether the 

carrier was diligent in the execution of the voyage under the actual circumstances. The carrier, on the other 

hand, is not expected to go above and beyond reasonable measures to fulfil this obligation. To assign carrier 

liability for unreasonable delay, the courts must determine whether the circumstances that hampered the 

carrier's ability to complete the carriage in a reasonable time were normal or not.  

Most navigational conditions vary and are beyond the carrier's control, provisions in bills of lading and 

generally in charter parties state that the carrier is not liable for delays. Others go even further, refusing to 

accept liability for any kind of delay. These clauses are enforceable in American courts, releasing carriers for 

delays of two weeks, days, or even longer, and denying compensation for damages such as market loss. Other 

courts, however, have been more circumspect in recognising such clauses and assigning liability if the 

unreasonable delay was caused by the carrier's negligence. 

iii. Not to deviate from agreed route  

The carriage must be completed not only in a reasonable amount of time, but also along the agreed-upon 

route. In the absence of a geographical route agreement, the carrier must take the shortest, safest, and most 

common route to the destination port, in the instant case Q Shipping has employed the most common route 

for passage to Australia from the west that is along the Suez canal. 

(iii.i) Q Shipping has not committed a “deviation” 

Deviation includes causes other than a geographic deviation, such as "any variation in the conduct of a ship 

in the course of a voyage or transporting goods in such a way that the risks associated with the shipment are 

increased." 21 There are no facts that support a deviation in the conduct of a ship, the shipment reached the 

port of loading in reasonable time. 

 
20 M. a. K. H. M. Ganado, Marine Cargo Delays, The law of delay in the carriage of general cargoes by sea (London, 1990), 36. 

 
21 Hostetter v. Park, 137 U.S. 30, 40; 11, S. Ct. 1, 34 L.Ed. 568 (1890). 
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Other situations that were considered deviation or quasi-deviation under the same construction include: 

Carrier's corrupt or criminal miss delivery; negligence, gross negligence, or wilful misconduct; negligent 

stowage; stowage that greatly exceeds the weight limitation of a flat rack container; and, safe capacity of cargo 

cranes and related equipment. In the instant case there is no evidence to support a wilful misconduct or a 

negligent stowage, even the surveyors that NFI employed did not present any conclusive evidence as to any 

wilful misconduct or negligence. 

b. The Respondents have not caused damage to the shipment containing tulips and is not liable for the 

damages 

The petitioners claim is that the Tulips were not carried at the correct transit temperatures, which led to the 

premature germination of the following bulbs. However, as per the report prepared by C. Stuffe & Co., 

Surveyors and Loss Adjusters employed by the petitioner it is likely that the Bulbs have sprouted due to the 

lapsed time between cultivating the bulbs, and eventual delayed shipment to Australia. The report further 

states that if Bulbs are carried at the correct transit temperatures, sprouting would take at least 120 days to 

sprout, unless subject to excessive temperatures that would accelerate the growth process. In this case, whilst 

the overall voyage was considerably delayed, the total voyage time was only approximately 90 days. 

i. Exclusion of liability under rule 8.1 of the terms and conditions 

Here, in-arguendo even if we were to disagree with the opinion of the C. Stuffe & Co and blame the early 

sprouting of the bulbs on the delay in shipment, it is contented that as per rule 8.1 of Version 3.8 of rules 

endorsed on the Bill of lading The Carrier does not undertake that the Goods shall arrive or be available at 

any point or place at any stage during the Carriage or at the Port of Discharge or the Place of Delivery at any 

particular time. This rule also holds that the Carrier shall under no circumstances whatsoever and howsoever 

arising be liable for any direct, indirect or consequential loss or damage caused by delay. 

ii. Presence of ‘Force Majeure’ event 

As per the ICC Force Majeure Clause 2003 a party to a contract is excused from liability if it shown that the 

failure to performed his obligations was caused by an impediment beyond its reasonable control; and that it 

could not reasonably have been expected to have taken the occurrence of the impediment into account at the 
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time of the conclusion of the contract; and that it could not reasonably have avoided or overcome the effects 

of the impediment. Therefore, the Respondents cannot be held liable for loss resulting from delay in shipping 

as the delay was caused due to a blockage in the Suez Canal which constitutes a ‘Force Majeure’ Event.  

iii. No evidence to suggest adverse conditions during voyage 

With respect to the petitioners contention that the premature germination was caused because the Tulips were 

not carried at the correct transit temperatures, it is contended that as per the report prepared by C. Stuffe & 

Co., Surveyors and Loss Adjusters employed by the petitioner themselves, there is no evidence to suggest that 

any adverse conditions during voyage have led to an accelerated cultivation of the bulbs. In fact, the evidence 

suggests the complete opposite of what the petitioners are contending. As per  downloads from the Temptale 

data loggers which was provided to the Surveyors by Bootiful, the Containers maintained temperature 

throughout the voyage. Therefore excessive voyage temperatures is unlikely. 

iv. The burden is on the petitioners to prove that the tulips were not carried at the right 

temperatures 

As per Article 27(1) of the UNCITRAL Rules, each party shall have the burden of proving the facts relied on 

to support its claim or defence. The petitioners have the burden of proving that the Tulips were not carried at 

the correct transit temperature which is why they were damaged. This procedural duty by necessary 

implication carries an evidential consequence: if a party fails to provide evidential support for its allegations 

without a satisfactory explanation, the allegations will be unproved and, therefore, dismissed.  

Generally, the standard of proof applied in international arbitration is that a claim must be proven on the 

“balance of probabilities” or on the preponderance of evidence The balance of probability standard means that 

a court is satisfied an event occurred if the court considers that, on the evidence, the occurrence of the event 

was more likely than not.22When assessing the probabilities the court will have in mind as a factor, to whatever 

extent is appropriate in the particular case, that the more serious the allegation the less likely it is that the event 

 
22 House of Lords - In re H and others (Minors), https://publications.parliament.uk/pa/ld199697/ldjudgmt/jd970410/inreh01.htm. 

https://publications.parliament.uk/pa/ld199697/ldjudgmt/jd970410/inreh01.htm
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occurred and, hence, the stronger should be the evidence before the court concludes that the allegation is 

established on the balance of probability.23  

v. The container was packed by the shipper 

In the present case the container was packed by the shipper. And as per rule 11(2)(d) of version 3.8 of the 

rules endorsed on this bill of lading if a Container has not been packed by the Carrier, the Carrier shall not be 

liable for loss of or damage to the contents that has been caused by the incorrect setting of any thermostatic, 

ventilation, or other special controls thereof. 

Moreover, the Respondents also submits that as per the aforementioned report one of the claimed varieties 

shipped is a late harvest variety, and therefore it cannot rule out that these bulbs were already in an advanced 

state of cultivation prior to shipping. According to Article 4(2)(m) of the Hague Rules, carrier shall not be 

responsible for loss or damage arising or resulting from Wastage in bulk or weight or any other loss or damage 

arising from inherent defect, quality or vice of the goods. In the present case the, as some of the bulbs were a 

late harvest variety, the carrier cannot be blamed for the premature germination as the loss or damage caused 

was arising from an inherent quality of the goods itself.  

c. The defendants have not caused damage and is not liable to pay for the loss caused due to the leakage 

of wine 

It is claimants contention that upon discharge the discharge of Wines, Container PWTO593804 was punctured 

causing leakage and hence loss to the claimants. It is the Respondents argument that: 

i. There is a blatant misdescription of the container. 

In the points of claim filed on behalf of the Claimant it was stated that Container PWTO593804 was punctured 

and wine was leaking from there. (their claim for that was 17,392.62). As per the packing list #1234 provided 

by Corleone Container PWTO593804 contained 4,5% Corleone 2021 Vintage Shiraz. However, in the report 

prepared by C. Stuffe & Co. stated that they were informed that the Container was identified to hold the 5% 

Classica Corleone Pinot Noir. Further, the total volume of lost product was approximately 2,412.291 Litres of 

 
23Beijing Sinozonto Mining Investment Co Ltd v. Goldenray Consortium (Singapore) Pte Ltd, High Court, Originating Summons 

No. 708 of 2012, 14 November 2013. 
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a total volume of 12,520 Litres reportedly in the Container. These numbers correspond with the quantity of 

5% Classica Corleone Pinot Noir recorded in packing list #1234 provided by Corleone. This packing list 

identifies container PWTO593807 as the container holding this variety of wine.  As per Article 4(5)(h) of the 

Hague Visby Rules Neither the carrier nor the ship shall be responsible in any event for loss or damage to, or 

in connection with, goods if the nature or value thereof has been knowingly mis-stated by the shipper in the 

bill of lading.  In the present case the shipper knowingly mis-stated the nature of the goods in Container 

PWTO593804 by stating it was 5% Classica Corleone Pinot Noir, while it was clearly mentioned in the 

packing list #1234 provided by Corleone that that specific container contained 4,5% Corleone 2021 Vintage 

Shiraz. Further, in the present case the Claimants claim for damages is based on the unit price of 5% Classica 

Corleone Pinot Noir which is more than the unit price 4,5% Corleone 2021 Vintage Shiraz.  

ii. The possibility of flexis incorrectly fitted to the containers  

As the Flexis were fully laden at the time of survey, we were unable to verify whether the Flexis were correctly 

fitted to the Containers. Corleone arranged for the Wines to be pumped, according to variety and vintage into 

seven (7) 20’ Containers (“the Containers”).Wine could have leaked because flexis were not fitted correctly. 

As per the report of surveyors a small pin hole near one of the flexi’s fixings on the container floor, at a 

position within the vicinity of the tear in the container side wall panel. So in arguendo if we caused the tear in 

the container the wine wouldn’t have leaked from the flexi if not for this small pin hole which was most likely 

caused when the shippers were packing the container cause it is positioned near the flexi’s fixings on the 

container floor.  

As there was no apparent puncture to the flexi top wall near the apparent puncture mark on the container roof, 

the wine could not have leaked from that puncture. A pin hole puncture was also observed near the bulkhead 

just beneath the valve, also near fixings on the container floor which again the shippers’ fault during packing.  

As per Surveyors report the leaking wine has resulted from punctures in the Flexi. The leakage has occurred 

because of the culmination of these factors; Firstly, the Container and flexi fixings puncturing the flexi wall; 

and secondly the impact from container handling equipment that has subsequently punctured the Flexi wall.  
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iii. No liability to the carrier with respect to apparent impact during voyage as Rule 11(Shipper 

packed containers) of the terms and conditions apply 

If the flexi was punctured due to the manner in which it was fitted in the Container, even in that scenario if  

the loss may have been exacerbated by an apparent impact to the Container during the voyage, we cannot be 

held liable for the entire loss.  

As per Article 27(4) of the UNICTRAL Rules of Arbitration The arbitral tribunal shall determine the 

admissibility, relevance, materiality and weight of the evidence offered. Further Article 27(1) of these rules 

hold that Each party shall have the burden of proving the facts relied on to support its claim or defence. This 

procedural duty by necessary implication carries an evidential consequence: if a party fails to provide 

evidential support for its allegations without a satisfactory explanation, the allegations will be unproved and, 

therefore, dismissed 

The practice in international arbitration is to assess the weight to be given to the evidence presented in favour 

of any particular proposition by reference to the nature of the proposition to be proved.24
  Generally, the 

standard of proof applied in international arbitration is that a claim must be proven on the “balance of 

probabilities” or on the preponderance of evidence. 

The balance of probability standard means that a court is satisfied an event occurred if the court considers that, 

on the evidence, the occurrence of the event was more likely than not. When assessing the probabilities the 

court will have in mind as a factor, to whatever extent is appropriate in the particular case, that the more 

serious the allegation the less likely it is that the event occurred and, hence, the stronger should be the evidence 

before the court concludes that the allegation is established on the balance of probability.25 As per balance of 

probability it is more likely that leakage was caused due to the way they packed the container and how they 

 

24 REDFERN AND HUNTER ON INTERNATIONAL ARBITRATION, 

https://oxia.ouplaw.com/view/10.1093/law/9780198714248.001.0001/law-9780198714248  

25 House of Lords - In re H and others (Minors), https://publications.parliament.uk/pa/ld199697/ldjudgmt/jd970410/inreh01.htm, 

Beijing Sinozonto Mining Investment Co Ltd v. Goldenray Consortium (Singapore) Pte Ltd, High Court, Originating Summons 

No. 708 of 2012, 14 November 2013. 

 

https://oxia.ouplaw.com/view/10.1093/law/9780198714248.001.0001/law-9780198714248
https://publications.parliament.uk/pa/ld199697/ldjudgmt/jd970410/inreh01.htm


MEMORIAL for the RESPONDENT  

 

 20 

fitted the flexi into the container. Further as per Article 4(2)(i) of the Hague Visby rules neither the carrier nor 

the ship shall be responsible for loss or damage arising or resulting from the Act or omission of the shipper or 

owner of the goods, his agent or representative. In the present case it was the shippers act of improper packing 

of the container that led to the damages caused to the goods and as such we can’t be held liable for it. 

c. The defendants have not caused damage and is not liable to pay for the loss caused to the shipment 

containing champagne 

On 22 March 2021 by Bill of Lading numbered QSHIP68735 issued by or on behalf of the Respondent, there 

were shipped on board the Vessel at Le Havre, France 7,700 cases of various reserves of Clicquot Champagne 

(Champagne) for carriage and delivery to Melbourne, Australia. 

i. No liability as the goods were misdescribed in the bill of lading  

In the bill of lading numbered QSHIP68735, there was a misdescription with respect to the champagne based 

on the information given by the shipper. The misdescription is regarding the naming of the goods as 

Champagne in the bill of lading when the contents of the packages did not originate from the region of 

Champagne, France. Thus, the information provided by the shipper was wrong with respect to place of origin 

of the product described in  the bill of lading QSHIP68735. Hence there is a rampant discrepancy in the same 

and we shipped it considering that the cargo originated from Champagne. 

It is common ground that momentary limit of liability is governed, by  Article IV 5 (a) of the Hague Visby 

rules26 which states that unless the nature and value of such goods have been declared by the shipper before 

shipment and inserted in the bill of lading, neither the carrier nor the ship shall in any event be or become 

liable for any loss or damage to or in connection with the goods in an amount exceeding the equivalent of 

666.67 units of account per package or unit or units of account per kilo of gross weight of the goods lost or 

damaged, whichever is the higher. In the present case, the value of the goods have not been declared by shipper 

and inserted in the bill of lading, therefore the carrier/Respondent is entitled to limitation in accordance with 

the aforementioned Article.  

ii. No liability on the carrier as per Article 4(5)(h) of the Hague Visby Rules 

 
26 Kyokuyo Co Ltd V. Ap Møller-Maersk A/S, Trading As “Maersk Line” [2018] EWCA Civ 778   
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Further, as per Article 4(5)(h) of the Hague Visby rules Neither the carrier nor the ship shall be responsible in 

any event for loss or damage to, or in connection with, goods if the nature or value thereof has been knowingly 

mis-stated by the shipper in the bill of lading. In the present case the shipper has knowingly mis-stated the 

nature of the goods(champagne) in the bill of lading and as such the Respondents cannot be held liable for the 

damage.  Hence for the reasons cited above it is most humbly submitted that we are not liable for indemnifying 

the Claimants for any loss concerning champagne 

iii. No liability as the damage was caused due to insufficiency in packing of container by shipper  

As per 12.1 rules of the terms and conditions, Goods, including Goods of a perishable nature, shall be carried 

in ordinary Containers without special protection, services or other measures unless there is noted on the 

reverse side of this bill of lading that the Goods will be carried in a refrigerated, heated, electrically ventilated 

or otherwise specifically equipped Container or are to receive special attention in any way. The Merchant 

undertakes not to tender for Carriage any Goods which require refrigeration, ventilation or any other 

specialised attention without giving written notice of their nature and the required temperature or other setting 

of the thermostatic, ventilation or other special controls. If the above requirements are not complied with, the 

Carrier shall not be liable for any loss of or damage to the Goods howsoever arising. 

In present case there is no information provided regarding whether they gave us special notice. 

iv. Exemption from liability as per terms and conditions (Shipper-Packed Containers: Rule 11, 

11.2) 

In the present case, as per the report prepared by the surveyors the cause of damage to the champagne (that is 

the Champagne had been heavily affected by moisture and heat stress) was most likely because of a build-up 

of humidity within the container such that as the Vessel transited from northern to southern hemispheres, the 

humidity has become water vapour and ultimately affected the products. The reasoning behind this conclusion 

was that there was no damage to the container surfaces, no obvious water entry points, even the mould found 

on the base timbers was consistent with sea water ingress, meaning that it was not cause by sea water intrusion, 

which further proves that the mould was not caused due to the water entering the container.  Moreover, while 

packing the goods the timber used by the shippers, as stated in the packing declaration provided by Merve 
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Cliquot S.A. Bowler Winery, was not treated in compliance with either ISPM 15 or treated in compliance with 

Department of Agriculture and Water Resources treatment requirements and as such was more likely to rot. 

Further, the fact that the container vents were taped and painted over makes it more likely that there was a 

build-up of humidity in the container. Thus, in their report the surveyors hold that the damage that was caused 

to the champagne through condensation was due to a number of factors, one being the Damp and/or wet Pallet 

timbers resulting in a build-up of moisture in the container and the second as aforementioned the Taping over 

and painting over of fents which prevented adequate air flow throughout the container. The other factor stated 

by the surveyors was that the shrink wrapping of the cases led to retaining of heat and caused the condensation 

of the products.  

In conclusion, this is a shipper packed container and as per the rules we are not responsible for any damage 

caused due to insufficiency of packing unsuitability or defective condition of container 

Therefore, as per the terms and conditions and Article 4(2)(i) of the Hague Visby rules  neither the carrier nor 

the ship shall be responsible for loss or damage arising or resulting from the Act or omission of the shipper or 

owner of the goods, his agent or representative. In the present case, it was the shippers act of insufficiency in 

the packing that led to the damage caused to the goods and as such as the carrier cannot be held liable for the 

damage.   

d. The defendants have not caused damage and is not liable to pay for the loss caused to the shipment 

containing champagne 

i. Lack of Locus Standi for Nextport Forwarders International pty ltd. 

It is most humbly submitted that the claim for damages is sought by NFI, for the damage caused to clapheat 

pharma. However, it is pertinent to note that in the bill of Lading numbered QSHIP77245, the consignee is 

Vaxon Pharma. 

The defendant would like to most humbly submit that as per Supermaritime (Nig) Ltd Vs. Essential Seafoods 

Ltd.27, it is said that the locus standi to sue on the Bill of Lading depends on whether the Claimant  is a 

 
27 2018 LPELR  45109 CA 
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consignee or endorsee on the bill of lading. Here in this case the Claimant NFI is not a consignee as per the 

bill of lading QSHIP77245 and it is Vaxon Pharma. 

Hence if at all there is any damage for the damage it is Vaxon Pharma that has the requisite Locus Standi and 

not NFI. 

ii. Exemption from liability as per terms and conditions (Shipper-Packed containers: Rule 11,11.2) 

In arguendo we are not liable as we cant be held liable for the damage caused. In the present case as per the 

Surveyor report the evidence shows that the damage caused to the goods was due to an apparent freezing of 

the contents of the Container during ocean voyage, whilst the Vessel was delayed at the Suez Canal. As per 

the aforementioned rules the Respondents cannot be held liable for damages caused due to the unsuitability 

or defective condition of the Container or incorrect setting of thermostat etc. Further, as per the evidence 

provided by the data logger this fluctuation in temperature occurred when the ship was delayed at Suez. It is 

submitted by the Respondents counsel that as per rule 8.1 of Version 3.8 of rules endorsed on the Bill of lading 

holds that the Carrier shall under no circumstances whatsoever and howsoever arising be liable for any direct, 

indirect or consequential loss or damage caused by delay. 

Further, the Respondents cannot be held liable for loss resulting from delay in shipping as the delay was caused 

due to a blockage in the Suez Canal which constitutes a ‘Force Majeure’ Event. A Force Majeure event excuse 

a party from liability if some unforeseen event beyond the control of that party prevents it from performing 

its obligations under the contract. As per the ICC Force Majeure Clause 2003 a party to a contract is excused 

from liability if it shown that the failure to performed his obligations was caused by an impediment beyond 

its reasonable control; and that it could not reasonably have been expected to have taken the occurrence of the 

impediment into account at the time of the conclusion of the contract; and that it could not reasonably have 

avoided or overcome the effects of the impediment.  

Moreover, as per the Surveyors report, by the time the Surveyors attended the surveyor at Vaxon’s warehouse 

the Container had been de-hired, and they were therefore unable to assess the condition of the Container or 

whether any malfunction was present. Therefore, there is no actual evidence of malfunction or damage to the 

Container.  
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Additionally as according to rule 12.1 of the  3.8 version of rules Goods, including Goods of a perishable 

nature, shall be carried in ordinary Containers without special protection, services or other measures unless 

there is noted on the reverse side of this bill of lading that the Goods will be carried in a refrigerated, heated, 

electrically ventilated or otherwise specifically equipped Container or are to receive special attention in any 

way. The Merchant undertakes not to tender for Carriage any Goods which require refrigeration, ventilation 

or any other specialised attention without giving written notice of their nature and the required temperature or 

other setting of the thermostatic, ventilation or other special controls. If the above requirements are not 

complied with, the Carrier shall not be liable for any loss of or damage to the Goods howsoever arising. In the 

present case, the goods were of perishable nature there is no information of whether the merchant gave us 

notice of the specific requirements for carriage. 

C. THE RESPONDENT IS NOT LIABLE TO COMPENSATE FOR THE ALLEGED DAMAGE CAUSED 

a. The Respondent is not liable to compensate for the alleged damage caused to Tulips 

It is humbly submitted by the Respondents that the Claimants have sought for exorbitant amount as damages. 

The damages claimed by the Claimant with respect to the Bill of Lading QSHIP16380 (regarding the tulips) 

is GBP 712,960.00. As we have discussed earlier the Respondents deny liability for the damage caused to the 

tulip bulbs.  

i. Missing Tulip Bulbs and Advanced state of cultivation  

Moreover (or in arguendo even if we have to pay damages), the claim put forward by NFI includes the value 

of the 1200 trays of the Single Bulb variety and 800 trays of Fosteriana Late Harvest Bulbs. However, there 

is absolutely no evidence to prove that the 1200 trays of the Single Bulb variety were even damaged as they 

had gone missing from Bootiful’s warehouse before they could have been evaluated by the Surveyors. Further, 

with respect to the claim for damages caused to Fosteriana Late Harvest Bulbs, it is submitted by the 

Respondents that as this is a late harvest variety it is extremely likely, as already mentioned in the surveyors 

report, that these bulbs were already in an advanced state of cultivation prior to shipping and hence the 

Respondents are in  no way liable for the same.  

ii. The Respondent is not liable to compensate for the alleged damage caused to Tulips 
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The damages claimed by the Claimant with respect to the Bill of Lading QSHIP18479 (regarding the wines) 

is EUR 17,392.62. As aforementioned the Respondents deny liability for the damage caused to the wines.  

iii. Discrepancy as to which wine was leaking 

In arguendo as mentioned in previous arguments, there is a discrepancy with respect to they type of wine 

which was present in the container that was leaking, that is, according to the Packing list #1234 issued on 

March 1, 2021 for Corleone wines SPA, container WTO593804 contained 10.000 Litres of 4,5% Corleone 

2021 Vintage Shiraz, while in the NFI’s claim and C. Stuffe & Co Surveyors and Loss Adjusters report 

container WTO593804 which leaked contained 12,520 litres of 5% Classica Corleone Pinot Noir. This claim 

and survey report also states that the volume of 5% Classica Corleone Pinot Noir that was lost was 

approximately 2,412.291 Litres of the total 12,520 Litres. 

 At this juncture the Respondents would like to point out that in NFI’s claim for damages for the against the 

Respondent the value cited for the loss of wine is EUR 17,392.62 , which is consistent with the value of  

2,412.291 Litres  of 5% Classica Corleone Pinot Noir at unit price EUR 7.21000078 .    

iv. Omission by the petitioners to ensure a calibrated volume meter 

Further, it is most humbly submitted that the volume meter which was used to calculate the lost quantity of 

wine was last calibrated on 1st January 2003, when in general practice such devices should be calibrated once 

every six months. Therefore, it is humbly submitted by the Respondents that the device relied upon by the 

Claimants when calculating damages is faulty and not accurate, hence cannot be relied upon. 

D. THE CLAIMANTS OWE THE DEFENDANTS FOR FREIGHT AND FIRE BRIGADE CHARGES 

 As per terms and conditions of version 3.8 of the rules 16.2 “Full Freight shall be considered completely 

earned on receipt of the Goods by the Carrier and shall be paid and non-returnable in any event”. Moreover 

the Rule 16.5 states that “All Freight shall be paid without any set off, counter claim, deduction or stay of 

execution at latest before delivery of the Goods.”  Further as per rule 16.6 If the Merchant fails to pay the 

Freight when due he shall be liable also for payment of service fee, interest due on any outstanding and/or 

overdue sum reasonable attorney fees and expenses incurred in collecting any sums due to the Carrier. It was 
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held by the High Court of London in the case of Kuwait Rocks Co v AMN Bulkcarriers Inc28, the obligation 

to timely make the payment of freight was to be deemed to be a contractual "condition". Therefore the 

Claimants owe the defendants the unpaid freight charges of USD 514,500.00. 

The costs associated with Melbourne Fire Brigade’s attendance and the halting of stevedore operations were 

AUD 105,925.00 as evidenced by Melbourne’s Only Container Terminal invoice 2021/7/040 dated 14 July 

2021.  The defendants have argued in the previous contentions that the leakage of wine from the container 

was caused by the shippers, this was why the fire brigade was called. Further, according to Rule 8.3 of the 

terms and conditions. The Merchant29 shall indemnify the Carrier against all claims, liabilities, losses, 

damages, costs, delays, attorney fees and/or expenses caused to the Carrier, his Subcontractors, servants or 

agents or to any other cargo or to the owner of such cargo during the Carriage arising or resulting from any 

impediment, delay, suspension, stoppage or interference whatsoever in the Carriage of the Goods. Thus, we 

most humbly submit before this tribunal that the Claimants have to indemnify us for the costs of the fire 

brigade as this was a cost caused to us (the carrier) because the leakage of the wine led to delay/suspension in 

carriage of goods  

a. Alternatively set off   

The doctrine of set-off At its essence, is a mechanism linking the reciprocal debts of two parties, thereby 

avoiding the need to make two overlapping payments. In the present case NFI’s claim for damages, etc can 

be set off against our claim for freight and fire brigade.  

 

 

 

 

 

 
28 Kuwait Rocks Co v AMN Bulkcarriers Inc [2013] EWHC 865 
29 Moot Scenario, NFI’s Point of Claim No. 10 “Admitted being both merchant and consignee” 
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PRAYER 

Claimant respectfully requests the arbitral tribunal to issue an award: 

(a) declaring that the arbitral tribunal does not have jurisdiction in respect of Dispute with Bill of Lading No. 

QSHIP68735 

(b) declaring that Respondent violated its obligations by failing to properly carry Cargo;  

(c) ordering Claimant to compensate Respondent for damages suffered as a result of Claimants’ breaches of 

Contracts, currently estimated in the following currencies and amounts:  

1. The sum of USD 514,500.00.  

2. The sum of AUD 105,925.00.  

3. Damages.  

4. Alternatively, set-off.  

5. costs 

(d) ordering Claimant to pay interest on the amounts which Claimant is ordered to compensate Claimant at 

such rates and for such periods to be determined by the arbitral tribunal; and  

(e) ordering Claimants to pay all costs of the arbitration, including Respondent’s representatives’ costs and 

expenses.  

 

……………………………... 

Solicitors for the Respondent  

Stern Lawyers 


