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STATEMENT OF FACTS 

A. THE PARTIES 

1. The Owner is Panther Shipping Inc, a Challaland company. The Charterer is Omega 

Chartering Limited, a Challaland company. 

B. THE CHARTERPARTY CHAIN 

2. The Charterer time chartered the vessel for a period of about 50-55 days from Owner 

pursuant to a time charterparty dated 18 March 2016 (the “Time Charterparty”) 

C. PERFORMANCE OF THE CHARTERPARTY 

4. On 29 March 2016, Owner was delivered the Vessel to the Charterer. On, 20 April 2016, 

the cargo loading was completed whereupon the Vessel sailed for Wahanda. 

5. The vessel arrived at the discharge port at Wahanda on 7 May 2016. The Vessel had to 

wait at the anchorage because The Vessel was unable to proceed immediately to berth. 

6. On 8 June 2016, Owners sent an e-mail via Hulk Hulls (“Managers”) and Clark Ken & 

Sons (“Brokers”) to the Charterer noting that at the port of Wahanda, the Vessel had to 

spend more than thirty days. In accordance with clause 83 of the Charterparty, the 

Charterers was expected to confirm the arrangements for cleaning the Vessel’s hull to 

Owners. 

7. On the same day, via Brokers and Managers, the Charterers by e-mail responded to Owners 

stating that at Wahanda, underwater hull cleaning could not be performed. Due to that 

condition, in lieu of cleaning, Charterers offered to pay Owners $15,000. 

8. On 9 June 2016, via Managers and Brokers, Owners sent an e-mail to Charterers stating 

that Owners could not agree a lump sum for cleaning, and since it was not possible to know 

the extent of any fouling because there had been no inspection, Owners would arrange an 

inspection and cleaning at the next convenient port. 
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9. On the same day, via Brokers and Managers, Charterers responded to Owners e-mail, 

stating that beside the original invoice, Charterers would pay the cost of underwater 

cleaning. 

10. On 15 June 2016, Champion Chartering Corp (“Champion”) charter the Vessel to Owner 

for a period of two years, plus a further two years in charterers’ option (the “Next 

Fixture”). Delivery under the Next Fixture was to be dropping last outwards sea pilot 

Wahanda with a laydays canceling of 22-28 June 2016. The daily rate of hire was USD 

10,500. 

11. On 18 June 2016, due to the Vessel being re-delivered without performing the hull 

cleaning, Owners claim against charterer for their losses incurred. The e-mail sent by 

Owners to Charterers via Managers and Brokers. 

12. On 26 June 2016, via Brokers, Owners sent a further e-mail to Charterers stating that there 

is no cleaning could take place in East Coast port and during the extended stay at Wahanda, 

the vessel had been thoroughly fouled. With regards to clause 83 of the Charterparty, 

Owners asked Charterers to confirm their intention to clean the Vessel. 

13. On 27 June 2016, via Brokers and Managers, Charterers responded to Owners e-mail 

stating that they offered solution to arrange the Vessel cleaning at North Titan if Owners 

were sailing North. If Owners weren’t sailing North, Charterers offered to pay lump sum 

of USD 20,000 in lieu of cleaning. 

14. On 28 June 2016, since the Vessel had missed the laydays canceling that had been agreed 

before, Champion gave notice to Owners that they were canceling the Next Fixture. 

15. On 29 June 2016, via Brokers, Owners sent e-mail to Charterers asking the Charterers to 

arrange the for the Vessel’s hull cleaning after completing the discharge at Wahanda.  



--Written Submission on Behalf of the Owner-- 

      TEAM 26 

8 | P a g e  
THE 20TH INTERNATIONAL MARITIME LAW ARBITRATION MOOT COURT COMPETITION 

 

16. On 30 June 2016, Charterers responded to Owners (via Brokers and Managers) stating that 

any voyage to South Island would be non-contractual and that cleaning could not be 

performed at Wahanda. Charterers offered to pay USD30,000 in lieu of cleaning.  

17. On the same day, Owners responded to Charterers (via Brokers) giving them one final 

opportunity to comply with their contractual obligations under clause 83 of the 

Charterparty by arranging for underwater cleaning prior to re-delivery.  

18. The Vessel was re-delivered on 30.06.2016, discharge of the cargo having completed on 

the same day.  

19. The Vessel’s hull was cleaned at South Island between 01.07.2016 and 03.07.2016 at a 

total cost of USD41,000.  

20. On 01.08.2016, Owners presented their Final Hire Statement to Charterers (the “FHS”). 

The FHS includes costs of USD97,766.64 in relation to cleaning the Vessel’s hull at South 

Island after re-delivery of the Vessel. Charterers have failed to pay the amount of 

USD96,567.42 but have otherwise paid the sums due under the FHS.  

21. On 04.07.2016, Owners chartered the Vessel to Fairwind International (“Fairwind”) for a 

time charter trip of about 50-55 days (the “Replacement Fixture”). Delivery under the 

Replacement Fixture was to be DLOSP South Island with a laycan of 4-6 July 2016. The 

daily rate of hire was USD11,000. 
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ARGUMENTS 

A. THE RESPONDENT HAS NO OBLIGATION TO PAY OFF HIRE 

 The Charterers are obliged to continue to pay hire for the vessel during the period of 

the charter party unless the charterer can prove that the charterer came within any one of the 

events provided for in the off-hire clause of the contract. The charterers bear the burden of 

proving that the event is capable of being brought under the off-hire clause.1 In order to trigger 

the NYPE 2015 Clause 17 concerning off-hire, three necessary conditions must be met, (a) the 

full working of the vessel has been prevented;2 (b) the full working of the vessel is prevented 

due to circumstances that fall under the clauses;3 and (c) exist a loss of time.4  

 The full working of the vessel has been prevented 

 The first question to be answered in any dispute under the off-hire clause is whether the 

full working of the vessel has been prevented, for if it has not, there is no obligation to further 

pursue the issue.5 The full working of the vessel is prevented when the vessel is prevented from 

performing the next operation charterer’s require from the vessel.6 It would be unjust to hold 

that the Charterers are liable to pay hire for periods when the vessel is not in their service.7 

 In Laconian Confidence, it is stated “the qualifying phrase ‘preventing the full working 

of the vessel’ does not require the vessel to be inefficient in herself.”8 The Court within Mastro 

Giorgis determine that it was necessary to consider whether the cause of full working of the 

vessel extraneous or not. If it were an extraneous cause, then it will not fall within the off-hire 

                                                             
1 The Doric Pride [2006] 2 Lloyd’s Rep. 175, at page 179 

2 Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. (The “AQUACHARM ”) [1980] 2 Lloyd’s Rep.237, p.9 

3 Nitrate Corporation of Chile Ltd. v. Pansuiza Compania de Navegacion S.A. etc [1980] 1 Lloyd's Rep.638 (per 

Mustill J, at p.651) 

4 Nitrate Corporation of Chile Ltd. v. Pansuiza Compania de Navegacion S.A. etc [1980] 1 Lloyd's Rep.63, 

p.651; Canadian Pacific (Bermuda) Ltd., v. Canadian Transport Co. Ltd. [1974] 1 Lloyd’s Rep.311, p.314; 

Hugh Hogarth & others v. Alexander Miller, Brother, & Co. [1891] A.C. 48, p.67 

5 The Laconian Confidence [1997] 1 Lloyd’s Rep. 139, p.141; Actis Co. Ltd. v. The Sanko Steamship Co. Ltd. 

[1980] 2 Lloyd’s Rep.237, p.9 

6 The Berge Sund, p.459; TS Singapore, p.57 

7 Minerva, para. 39 

8 Laconian confidence, p. 150 
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clause. If, on the other hand, the cause was not extraneous, then the charterer would be able to 

claim that the off-hire clause applied.9 The Court in Mastro Giorgis states that an arrest was 

not an extraneous case as, as the there is no distinction need to be drawn between legal 

incapacity and physical incapacity, the vessel was just as much incapable in herself performing 

the services immediately required, leaving the port, by reason of the arrest as the vessel would 

have been if the vessel had suffered a breakdown in her engines.10 

Hence, the full working of Thanos Quest has been prevented as the vessel is incapable to enter 

the port of Wahanda, as the vessel is detained by proper authority, Port State Control due to 

Port State Control suspicion that vessel crew is infected with Ebola. 

The full working of the vessel is prevented due to circumstances that fall under the 

clauses 

 The clause 17 of NYPE 2015 form stated that “In the event of loss of time from 

deficiency and/or default and/or strike of officers or ratings … or detention by Port State 

control or other competent authority for Vessel deficiencies … or by any similar cause 

preventing the full working of the Vessel, the payment of hire and overtime, if any, shall cease 

for the time thereby lost … All bunkers used by the Vessel while off-hire shall be for the 

owner’s account”.11 

 Detention by Port State control or other competent authority for Vessel deficiencies 

will lead to off-hire, however, vessel deficiencies is not restricted only to the physical condition 

of the ship such as, propeller,12 hatch covers,13 legal fitness,14 but also in terms of the crew. 

The Court in The Hongkong Fir recognize a deficiency of a vessel due to crew in the engine 

room was both insufficient and incompetent.15 In addition, the Clause 17 itself implies vessel 

deficiency would include every internal aspects causing deficiency. 

                                                             
9 “The roachbank”, p. 342 

10 Mastro Giorgis, p. 67 

11 Clause 17 of NYPE 

12 Snia v. Suzuki 

13 The Hermosa 

14 The silver constellation, para. 35 

15 The Hongkong Fir, 
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 The full working of a vessel may be prevented by third party interference, for example 

legal or administrative action.16 A vessel full working may be prevented by legal as well as 

physical means, and by outside as well as internal causes. An otherwise full working ship may 

be prevented from working.17 The Court in Hyundai Merchant Marine Co. Ltd. v Furness 

Withy define the definition of detention as “a vessel is detained when, as a result of some 

geographical or physical constraint upon her movement, she is prevented from proceeding as 

directed under the charter-party”.18 The situation within present case is similar with the Doric 

Pride, both of the vessel was kept from proceeding to the port, the vessel was required to wait 

at a specific location outside the port and the vessel was kept waiting there for numerous days. 

This amounted to a constraint upon her movements in relation to her service under the charter, 

hence fulfilling the elements of detention.19 

 The loss of time 

 The Claimant has admitted that the Charterer has experiencing loss of time due to the 

detention by Port State Control.  Hence, as the entire elements of triggering off-hire has been 

met, the vessel from 7 May to 26 June must be deemed off-hire. 

 

B. CARGO DAMAGE DUE TO NEGLIGENCE SHALL BE BORNE BY 

CLAIMANT 

Cargo Claim Submitted within the Time Limit  

 In Hague-Visby Amendment, Article III Number 6 explained the carrier and the ship 

shall in any event be discharged from all liability whatsoever in respect of the goods, unless 

suit is brought within one year of their delivery or of the date when they should have been 

delivered.20 It even stated that it can be extended as long as the parties agrees. However, within 

9 (nine) months only the charterers already claim the cargo whilst assuring the Third party 

claim. 

(a) Involvement of Third Party brought an Indemnity Clause 

                                                             
16 Time Charterers, p.444 

17 Laconian confidence, p. 150 

18 Doric pride, 16; Mareva Navigation Co. Ltd. V. Canaria Armadora S.A., p. 382 

19 Doric pride, 20 

20 Article III Number 6 of Hague-Visby Amendment 
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 Article III Number 6 bis of Hague-Visby Amendment also stated, indemnity against a 

third person may be brought even after the expiration of the year provided. In Charterparty, it 

does not state about indemnity clause for which one of the party is liable for cargo claim, loss, 

damage etc., but rather it is stated in the clause that its being regulated in ICA and Hague-Visby 

Rules.  

(b) The content of the Cargo is a Rare Item 

 According to Challalands Times, there has been considerable concern in relation to the 

production of loose tea in the country. Drought conditions in the interior have reduced the 

production of tea, and as a result, the price of tea is likely to rise considerably. As Challaland 

is one of the principal producers of tea, it is likely that there will be a shortage of tea on the 

international market, which will have an effect on the price. This is likely to impact on the 

principal markets for tea.21  

 Since the items are rare, the damaged that the Charterers received are huge. However, 

it is settled with the Receivers claim in respect of which the Respondent seeks an indemnity, 

alternatively damages, has been agreed to amount to 2,000 mt of cargo at a value of US$ 50 

per kg. If 1 metric ton (mt) is equal to 1,000 kg, then 2,000 mt is equal to 2,000,000 kg. To 

calculate US$ 50 per kg means US$ 100,000,000 is what the Receivers ask in return of the loss 

and damage.22 

Liability of the Owner due to his Crew Negligence 

According to Clause 8 (a) the Inter-Club Agreement (the “ICA”), the Owner is liable to the 

negligence of his crew.23 It is also supported in the Article IV Number 3 of Hague Rules, the 

shipper shall not be responsible from any cause without the act, fault or neglect of the shipper, 

his agents or his servants.24 It is stating that the Owner shall not be responsible. However, it is 

indeed the negligence of the crew that made the cargo went damaged. 

                                                             
21 Challaland Times, “Commodities News”, April 15 2016 

22 Rumusrumus.com, “1 Ton Berapa Kilogram dan Berapa Kwintal”, https://rumusrumus.com/1-ton-berapa-kg/#!  

23 See emails from charterers to owner on 27 June 2016 with the subject (RE : MV THANOS QUEST – CARGO DAMAGE – 

TOP URGENT) 

24 Article IV Number 3 of Hague Rules 

https://rumusrumus.com/1-ton-berapa-kg/
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C. THE RESPONDENT IS NOT LIABLE TO CANCELLATION OF CONTRACT 

AND FOULED HULL 

The Respondent is Not Liable for Cancellation of Contract 

 The Tribunal in Transfield Shipping Inc v Mercator Shipping Inc deems that Claimant 

would have considered losses arising from the loss of following fixture a type or kind of loss 

for which the Charterer was not assuming responsibility.25 Such a risk would be completely 

unquantifiable, because although the parties would regard is as likely that the Owner would at 

some time during the currency of the charterer enter into a forward fixture, Charterer would 

have no idea when that would be done or what its length or other terms would be.26 This is not 

however, merely the assumption of the Tribunal, but also considering the expertise and 

experience of the parties, the Achilleas arbitrators also reflects that “All this will be known to 

both parties It does not require any knowledge of the Owner’s arrangement for the next charter. 

This regarded by the market as being, as the saying goes, res inter alios acta.”27 

 The Achilleas arbitrators also said that “the Charterer cannot reasonably be regarded as 

having assumed the risk of the Owner’s loss of profit on the following charter.”28  Furthermore, 

in the Tribunal in Hadley v Baxendale states that “a party cannot be expected to assume 

responsibility for something that he cannot control and, because he does not know anything 

about it, cannot quantify. 29 That is why the damages that are recoverable for breach of contract 

are limited to what happens in ordinary circumstances.” 

 Moreover, the Achilleas arbitrators stated that “if the test was what a reasonable man 

in the position of the charterers would have understood at the time of entering into the charter, 

it was impossible to conclude that they would or should understood that they were assuming 

responsibility for the risk of loss of a particular follow-on fixture concluded by the owners. 30 

They had no knowledge of or control over the duration of any follow-on fixture which the 

owner might conclude.”31 The charterers in present case has no knowledge about the period 

length and when the next fixture will start. 

                                                             
25 Transfield shipping Inc v. Mercator Shipping Inc 

26 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 23) 

27 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 23) 

28 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 26) 

29 Hadley v Baxendale 

30 Achilleas 

31 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 29) 



--Written Submission on Behalf of the Owner-- 

      TEAM 26 

14 | P a g e  
THE 20TH INTERNATIONAL MARITIME LAW ARBITRATION MOOT COURT COMPETITION 

 

This is also reinforced by the Tribunal in Transfield shipping inc v Merchator shipping inc that 

states the charterers could not be expected to know how, if was not unlikely there was a 

subsequent fixture, the owners would deal with any new charterers. this was something over 

which they had no control and, at the time of entering into the contract, was completely 

unpredictable.32 Nothing was known at that time about the terms on which any subsequent 

fixture might be entered into, how short or long the period would be, for example, or what was 

to happen should the previous charter overrun and the owner be unable to meet the new 

commencement date.33    

 The arbitrator in Achilleas also reflect that a party cannot be expected to assume 

responsibility for something that he cannot control and, because he does not know anything 

about it, cannot quantify.  That is why the damages that are recoverable for breach of contract 

are limited to what happens in ordinary circumstances.   

The Respondent is Not Required to Pay More than 33.000 USD 

 Charterers have the option to redeliver the Vessel with uncleaned holds against a 

lumpsum payment of USD 5000 in lieu of holds cleaning excluding removal of dunnage / 

debris / etc and collection and disposal of fumigant materials which to be collected and 

disposed by experienced, certified shore labour at Charterers’ time, risk and expense and 

Charterers confirm same to be removed from the ship prior redelivery.34 

 The Vessel is to be redelivered with all cargo holds clean-swept and washed down.  

Charterers to pay Owners lump sum US$ 5,000.- (five thousand Dollars) in lieu of hold 

cleaning on redelivery, excluding removal of any dunnage/debris/lashing, which to be removed 

by Charterers at any expense prior to redelivery.35 

 On completion of discharge for each cargo, Vessel’s crew shall render customary 

assistance in cleaning cargo holds in preparation for next cargo, if required by Charterers and 

provided not prevented by shore regulations. Such cleaning to be performed while Vessel is en 

route to next loading port always provided that this can be safely done, weather permitting 

same, and that the duration of the voyage is sufficient to allow the task to be completed.  

                                                             
32 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 29) 

33 Transfield Shipping Inc v Mercator Shipping Inc [2008] UKHL 48 (para 34) 

34 Clause 60 of Charterparty 

35 Clause 61 of the Charterparty 
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 The cost of any materials/supplies used in cleaning always to be for Charterers’ account 

including fresh water.  If chemicals are required to get holds clean / load ready for intermediate 

cargo then such chemicals are to be first approved by Master / Owners and always for 

Charterers’ account, application of chemicals to be made strictly as per Master’s instructions.  

Charterers shall pay an amount of $ 900 (nine hundred Dollars) United States Currency per 

hold cleaned. Such cleaning will be done as best as possible but without guarantee that Vessel’s 

holds will be sufficiently cleaned and accepted on arrival at loadport. 

 Vessel shall not be placed off-hire in the event of failing next holds inspection survey 

due to any reason whatsoever and Owners shall not be held responsible for any and all 

consequences arising therefrom Charterers and not to negotiate with crew. 

 Throughout the currency of this Charter Party and at redelivery, the Charterers shall 

remain responsible for all costs and time, including deviation, if any, associated with the 

removal and disposal of cargo related residues and / or hold washing water and / or chemicals 

and detergents and / or waste as defined by MARPOL ANNEX V, Section 1 or other applicable 

rules relating to the disposal of such substances. 

 “That every charter must have a final terminal date, that is date by which (in the absence of 

an exonerating cause) the charterer is contractually obliged to redeliver the vessel. where the 

law implies the margin or tolerance beyond expiry date stipulated in the charter-party, the 

final terminal date comes at the end of such implied extension. where the parties have agreed 

in the charter-party on the margin or tolerance to be allowed, the final terminal date comes at 

the end of such agreed period. but the nature of a time charter is that the charter is for a finite 

period of time and when the final terminal date arrives the charterer is contractually bound (in 

the absence of an exonerating cause) to redeliver the vessel to the owner.”36 However, the 

charterers are not liable for failing to redeliver the ship on time if that failure is caused by fault 

on the part of the owners, whether or not that fault is strictly a breach of charter. 

Charterers offered to clean the Hull in North Island. The conversation of the parties started in 

June 29 to 30, 2016. The Charterers said, “As Charterers have previously repeatedly 

mentioned, pursuant to clause 83D of the Charterparty, in circumstances where the Charterers 

are prevented from carrying out hull cleaning on re-delivery, Charterers are entitled to make 

                                                             
36 Hyundai Merchant Marine Co Ltd v Gesuri Chartering Co Ltd (The Peonia) 
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a lump sum payment in lieu of cleaning. As such, Charterers repeat their offer of a lump sum 

of USD30,000 for the hull cleaning in full and final settlement of this matter.  In the 

circumstances, this is a generous offer and Owners would not be entitled to re-position their 

vessel for their own commercial advantage at the expense of Charterers.”   

 According to Owner’s imagination, Hull cleaning are prevented from carrying out 

because of the laziness from charterers to do their job. They said, 

 “Clause 83 of C/P anticipates there will be an inspection of the fouling of the vessel 

before C/P expires.  You have advised Wahanda it has not been possible to carry out joint 

inspection of the fouling because of the water conditions at redelivery port.  However, from the 

evidence available as to the extent of fouling both above and below water line it is clear the 

vessel must be cleaned.  The C/P Clause requires that inspection and cleaning shall take place 

at Charterers’ risk and expense and only if Charterers are prevented from carrying out 

cleaning shall there be an attempt to agree a lump sum for this.  Charterers have not been 

prevented from carrying out cleaning – they simply wish to redeliver without inspection or 

cleaning to suite their own convenience.” 

 Charterers showing good faith another option to the Hull Cleaning. They even offered 

to be paid in the amount of USD33,000.00. 
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PRAYER FOR RELIEF 

For the reasons set out above the Owner seeks the following orders and declarations:  

A. An order that the CHARTERER pay the Owner in the amount of USD15,426,567.42 

comprising of: 

(1) Hull cleaning costs: USD41,000.00;  

(2) Costs of the voyage to South Island in order to perform hull cleaning: USD55,567.42 

(3) Damages for late re-delivery: USD15,330,000.00 (loss of hire under the Next Fixture, 

calculated as 4 years at USD10,500 per day); 

B. An award for interest; 

C. An order for costs; and 

Rejecting Charterer cargo claim 


