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ISSUES RAISED  

In light of the preliminary submissions made by the Claimant and Respondent, the following 

issues arise for consideration before the Arbitral Tribunal:  

1. Whether the Charterers are liable for the failure to undertake hull cleaning under clause 83 of 

the Charterparty 

2. Whether the Vessel was off-hire from 07.05.2016 until 26.06.2016 pursuant to clause 17 of the 

Charterparty. 

3. Whether the Charterers are entitled to be Indemnified for the Cargo Claim 

The parties have agreed that argument on the Claimant’s claim for damages for late re- delivery 

shall be limited to the issue of liability in principle, leaving the calculation of damages, if 

applicable, to be reserved.  
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STATEMENT OF FACTS 

THE PARTIES 

The Claimant ‘Panther Shipping Inc’ (“Owners”) chartered the M/V “THANOS QUEST” 

(the “Vessel/Ship”) to the Respondent Omega Chartering Limited (“Charterers”) for a time 

charter trip of about 50-55 days through a Charterparty dated 18.03.16 from West Coast to 

Wahanda carrying a cargo of harmless bulk products.  The Vessel was delivered into the 

Charterparty on 29.03.2016. Loading of the cargo was completed on 20.04.2016, whereupon 

the Vessel sailed for Wahanda. The Vessel was re-delivered on 30.06.2016, discharge of the 

cargo having completed on the same day. Hulk Hulls (“Managers”)  were the vessel’s 

managers and Clark Kent & Sons (“Brokers”) acted as the vessel’s brokers.  

THE OFF-HIRE CLAIM 

The vessel arrived at Wahanda on 7.05.16 and was held at anchorage by the Port State Control 

as they suspected the crew to be carrying the ebola virus. On 11.05.16 the Port State Control 

attended the Ship and quarantined the vessel. The vessel obtained free pratique and was cleared 

to berth on 26.06.2016, following which discharge began on 27.06.2016.  Charterers informed 

the owners through the Vessel’s managers and brokers on 7.05.16 and 11.05.16 claiming the 

vessel to be Off-Hire. The Owners responded through the Vessel’s managers and brokers 

rejecting the said claim on 8.05.16 and 11.05.16 respectively. 

THE FOULING AND HULL CLEANING 

On 08.06.2016 Owners sent an e-mail to Charterers (via the Vessel’s managers and brokers, 

respectively Hulk Hulls (“Managers”) and Clark Kent & Sons (“Brokers”)) noting that the 

Vessel was expected to spend more than thirty days at the port of Wahanda and requested the 

Charterers to confirm the arrangements for cleaning the Vessel’s hull in accordance with the 
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Charterparty. On the same day, Charterers responded stating that underwater hull cleaning 

could not be performed at Wahanda. Charterers offered to pay Owners USD 15,000 in lieu of 

cleaning.  

On 09.06.2016, Owners responded stating that since there had been no inspection owners could 

not agree a lump sum for cleaning. Instead, Owners stated that they would arrange an inspection 

and cleaning at the next convenient port. On the same day, Charterers responded stating that 

Charterers would pay the cost of underwater cleaning against an original invoice. On 

18.06.2016, Owners sent an e-mail to Charterers (via Managers and Brokers) reserving their 

right to claim against Charterers for losses incurred as a result of the Vessel being re- delivered 

without hull cleaning. On 26.06.2016, Owners sent a further e-mail to Charterers (via Brokers) 

stating that the Vessel had been thoroughly fouled during her extended stay at Wahanda. The 

e-mail further stated that no cleaning could take place in East Coast ports and asked Charterers 

to confirm their intention with regard to cleaning in accordance with clause 83 of the 

Charterparty.  

On 27.06.2016, Charterers responded to Owners (via Brokers and Managers) stating that they 

could arrange cleaning at North Titan port if Owners were sailing north. Alternatively, 

Charterers offered to pay a lump sum of USD20,000 in lieu of cleaning. On 29.06.2016, 

Owners sent an e-mail to Charterers (via Brokers) calling upon Charterers to arrange for the 

Vessel’s hull to be cleaned at South Island following the completion of discharge at Wahanda.  

On 30.06.2016, Charterers responded to Owners (via Brokers and Managers) stating that any 

voyage to South Island would be non-contractual and that cleaning could not be performed at 

Wahanda. Charterers offered to pay USD30,000 in lieu of cleaning. On the same day, Owners 

responded to Charterers (via Brokers) giving them one final opportunity to comply with their 

contractual obligations under clause 83 of the Charterparty by arranging for underwater 
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cleaning prior to re-delivery. The Vessel was re-delivered on 30.06.2016, discharge of the 

cargo having completed on the same day.  

The Vessel’s hull was cleaned at South Island between 01.07.2016 and 03.07.2016 at a total 

cost of USD41,000.  On 01.08.2016, Owners presented their Final Hire Statement to Charterers 

(the “FHS”). The FHS includes costs of USD97,766.64 in relation to cleaning the Vessel’s hull 

at South Island after re-delivery of the Vessel. Charterers have failed to pay the amount of 

USD96,567.42 but have otherwise paid the sums due under the FHS.  

THE NEXT FIXTURE 

On 15.06.2016, Owners chartered the Vessel to Champion Chartering Corp (“Champion”) for 

a period of two years, plus a further two years in charterers’ option (the “Next Fixture”). 

Delivery under the Next Fixture was to be DLOSP Wahanda with a laycan of 22-28 June 2016. 

The daily rate of hire was USD10,500. On 28.06.2016, Champion gave notice to Owners that 

they were cancelling the Next Fixture, since the Vessel had missed the laycan. On 04.07.2016, 

Owners chartered the Vessel to Fairwind International (“Fairwind”) for a time charter trip of 

about 50-55 days (the “Replacement Fixture”). Delivery under the Replacement Fixture was 

to be DLOSP South Island with a laycan of 4-6 July 2016. The daily rate of hire was 

USD11,000.  

THE CARGO DAMAGE 

Upon discharge of the Cargo at Wahanda on 30.06.16, the cargo was found to be severely wet 

damaged. The cause of the damage was negligence on the part of the crew. In particular, the 

crew negligently pumped water into the cargo hold while ballasting prior to leaving the berth 

at West Coast. As a result of the wet damage, the receivers of the cargo brought a claim against 

Charterers (the “Cargo Claim”).  
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THE ARBITRAL PROCEEDINGS AND THE CLAIMS 

On 16.10.2018 the Owners through Thor & Loki Brothers (Solicitors for the claimant owners) 

informed the respondednts their intention to claim their losses from the respondents in 

arbitration as provided for in the charterparty and informed the appointment of Ms Mary 

Walker as arbitrator on behalf of the Owners. Captain Eric Masterson was appointed as an 

arbitrator on behalf of the respondents on 26.10.2018. The Tribunal was accordingly 

constituted on 30.10.18. The claim submissions was served on 9.11.2018 by Thor & Loki 

Brothers. Knight & Protector (Solicitors for the respondent charterers) served the defense 

submissions on 17.12.18. A reply to the same was served on 28.12.18. The Arbitral Tribunal 

composed of Ms Walker and Capt. made procedural directions on 9.03.19, a second procedural 

order was made on 15.03.19. 

  



 20th INTERNATIONAL MARITIME LAW ARBITRATION MOOT, 2019 | TEAM 5  

6 

 

ARGUMENTS ADVANCED 

[1] THE CHARTERERS FAILED TO FULFIL THEIR OBLIGATION OF HULL CLEANING. 

1. The Charterparty signed between the Owners and the Charterers incorporated the 

NYPE 2015 form and contained additional rider clauses. Clause 83 of the Charterparty, 

‘BIMCO Hull Fouling Clause for Time Charterparties’ deals with the obligation of hull 

cleaning of a vessel which has to remain at a port for a certain, agreed upon, number of days. 

After the passage of the fixed number of days, the obligation to clean the fouled hull rests with 

the charterers.  

2. In the present case, it is submitted that first, the BIMCO Hull Fouling Clause must be 

purposively interpreted to favour owners [1.1]; secondly, the Charterers failed to perform hull 

cleaning prior to re-delivery [1.2]; thirdly, the Charterers were not prevented from de-fouling 

the hull [1.3]; and lastly, as a result, the Charterers are liable for the claimed damages [1.4]. 

[1.1] The BIMCO Clause must be given a purposive interpretation. 

3. Clause 83 in the Rider Clauses of the Charterparty between the Owners and the 

Charterers in the present case is also known as the ‘BIMCO Hull Fouling Clause for Time 

Charterparties’. This clause was formulated in 2013 as a result of deliberations by a group 

consisting of Owners and Charterers.1 The purpose of this clause is to reverse the common law 

position2 prior to 2013 which placed the burden of cleaning of the hull and the costs incurred 

                                                 

1 BIMCO Hull Fouling Clause for Time Charterparties – Explanatory Notes, available at 

www.bimco.org/contracts-and-clauses/bimco-clauses/hull_fouling_clause_for_time_charterparties. 

2 Simon Baughen and Natalie Campbell, ‘Hull Fouling—Charterparty Issues’, Lloyd's Maritime and Commercial 

Law Quarterly.  
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thereby, on the owners of vessels.3 This clause seeks to place the obligation of de-fouling the 

hull of a vessel on the charterers following a prolonged stay at a port.4 The charterers are 

obligated to get the hull cleaned at their own time and expense if a prolonged stay at a port 

triggers this clause.  

4. In the present case, while entering into the Charterparty, both the Owners and 

Charterers agreed upon the 25 days (for tropical zones) and 30 days (for outside tropical zones) 

time period of stay at a port, which will shift the burden of hull cleaning from the Owners to 

the Charterers. The very purpose of this clause is to protect the owner from the unnecessary 

cost of hull cleaning when the vessel stays at a port due to the charterer’s orders. This clause 

being ‘owner-favouring’ in nature is also substantiated from the sub-clause that provides for 

suspension of warranties (that the charterers have against the owners) regarding speed and 

overconsumption, until the hull is cleaned.  

5. Thus, it is submitted that Clause 83 of the Charterparty between the present Owners 

and the Charterers must be interpreted and constructed in a purposive manner, while keeping 

in view the necessity of such a clause which favours the owners. 

[1.2] The Charterers failed to get the hull cleaned prior to re-delivery. 

6. Clause 83 of the Charterparty provides that in case the vessel ‘M/V Thanos’ stays at a 

port for more than 30 days in a non-tropical zone, the Charterers are obligated to perform 

                                                 
3 Bulfracht (Cyprus) Ltd v Boneset Shipping Co Ltd (The Pamphilos), [2002] EWHC 2292. The Court held that 

fouling was an occupational hazard for the Owners that qualified as “ordinary wear and tear”. 

4 Edward Yang Liu and Reed Smith Richards Butler, ‘Disputes arising out of hull bottom fouling under time 

charterparties’, Lloyd's Shipping & Trade Law, ISSN Number - 2577 5227. 
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cleaning of the hull of the vessel prior to re-delivery.5 Moreover, the Charterers have to perform 

such hull cleaning at their own cost, risk and time. 

7. In the present case, the vessel ‘M/V Thanos’ arrived at the discharge port, Wahanda, on 

07.05.2016 and was unable to proceed to berth.6 Thus, the vessel had to wait at the anchorage. 

The owners subsequently realised that the vessel had to spend more than 30 days at the 

Wahanda port and hence, sent an e-mail to the Charterers via Managers and Brokers on 

08.06.2016 requesting the Charterers to make arrangements for cleaning of the hull under 

Clause 83 of the Charterparty.7 The Charterers were subsequently reminded and warned on 

18.06.2016 that the Owners reserved their right to claim damages against the Charterers for 

losses incurred as a result of the Vessel being re-delivered without hull cleaning having been 

performed.8 On 29.06.2016, another e-mail was sent by the Owners to the Charterers, providing 

them an opportunity to get the hull of the Vessel cleaned at the South Island Port.9 However, 

the Charterers re-delivered the Vessel without hull cleaning. 

8. Subsequently, the Owners incurred a cost of USD 41,000 for getting the hull cleaned at 

South Island Port. Ergo, it is submitted that the Charterers failed to perform the hull cleaning 

prior to re-delivery as required under Clause 83 of the Charterparty and are thus, liable to pay 

damages amounting to the cost incurred by the Owners for hull cleaning. 

[1.3] The Charterers were not prevented from de-fouling the hull. 

                                                 

5 Clause 83(c), Charterparty, New York Produce Exchange Form 2015 last amended, First published 1913; 

amended 1921, 1931, 1946, 1981, 1993 and 2015 (as amended by the Omega Chartering Rider Clauses), 2019 

IMLAM Scenario V3 25.3.19, Page 16. 

6 2019 IMLAM Scenario V3 25.3.19, page 25. 

7 2019 IMLAM Scenario V3 25.3.19, page 29. 

8 2019 IMLAM Scenario V3 25.3.19, page 34. 

9 2019 IMLAM Scenario V3 25.3.19, page 43. 
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9. The Charterers may claim that they were prevented from hull cleaning during their 

prolonged stay at the Wahanda port. However, the Owners hereby, peremptorily, submit that 

they were not prevented from performing the hull cleaning at the Wahanda port. Although, the 

Owners do concede that hull cleaning could not be performed at the Wahanda port due to the 

adverse conditions,10 however, the Charterers still had and were given reasonable opportunity 

to get the Vessel’s hull cleaned. Prior to re-delivery, on 29.06.2016, the Owners gave charters 

the opportunity to get the hull cleaned at the South Island Port which was the next convenient 

port for the Owners.11 However, the Charterers refused to get the hull cleaned at South Island 

Port and re-delivered the vessel.  

10. Ergo, it is submitted that the Charterers had reasonable opportunity to get the Vessel’s 

hull cleaned prior to re-delivery and the Charterers failed to perform their obligation under 

Clause 83 of the Charterparty and, as a result, are liable for damages. 

[1.4] The Charterers are liable for the claimed damages. 

11. In the present case, the Charterers re-delivered the Vessel without performing the hull 

cleaning. Thus, the Charterers did not fulfil their contractual obligation owed to the Owners 

under Clause 83 of the Charterparty. The Owners incurred a cost of USD 41,000 for hull 

cleaning at the South Island Port. Additionally, the Owners incurred a cost of USD 55,567.42 

for the voyage from Wahanda to South Island. 

12. It is submitted that as Charterers failed to perform their contractual obligations, they 

are liable to pay the owners the total cost they had to incur for getting the Vessel’s hull cleaned. 

                                                 

10 2019 IMLAM Scenario V3 25.3.19, page 26. 

11 2019 IMLAM Scenario V3 25.3.19, page 43. 
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The sub-clause (d) of clause 8312 provides for the Owners to claim a lump sum which the 

Charterers can pay in case hull cannot be cleaned prior to re-delivery. This includes all ‘costs 

and expenses arising as a result of or in connection with the need for cleaning pursuant to this 

Clause’.  

13. Therefore, it is submitted that the Owners are entitled to damages to the tune of USD 

96,567.42 for incurring the cost of hull cleaning at the South Island Cost and additionally, the 

cost of voyage to South Island which was in connection with the need for cleaning. 

[2] THE VESSEL WAS NOT OFF-HIRE FROM 07.05.2016 UNTIL 26.06.2016 PURSUANT 

TO CLAUSE 17 OF THE CHARTERPARTY. 

14. The Charterparty signed between the Owners and the Charterers incorporated the NYPE 

2015, clause 17 of the Charterparty contains the off-hire clause which deals with the 

interruption of service and outlines the conditions prerequisite for occurrence of an off-hire 

event under the Charterparty. It is submitted that in the present case the three pre-conditions 

required to be established under clause 17 of the Charterparty in order to put the ship off-hire 

has not been met because; first, the full working of the ship has not been prevented [2.1]; 

secondly, None of the causes or events listed in clause 17 has occurred [2.2]; thirdly, there has 

not been a loss of time from that cause or event [2.3]; and fourthly, the exceptions to the 

application of clause 17 are applicable [2.4].   

[2.1] The full working of the ship has not been prevented 

                                                 

12 Clause 83(c), Charterparty, New York Produce Exchange Form 2015 last amended, First published 1913; 

amended 1921, 1931, 1946, 1981, 1993 and 2015 (as amended by the Omega Chartering Rider Clauses), 2019 

IMLAM Scenario V3 25.3.19, Page 16. 
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15. Clause 17 of the Charterparty requires that the full working of the ship must be 

prevented in order to put the vessel off hire.13 This is the first prerequisite for bringing a vessel 

off hire by the Charterer under such a clause.14 The High Court has observed that the word 

‘other’ in the phrase ‘or by any other cause preventing the full working of the vessel’ shows 

that the various events referred to in the foregoing provisions of clause 17 are also only intended 

to take effect if the “full working” of the vessel was prevented.15  

16. The full working of the ship had not been prevented as the ship was not prevented from 

performing the next service required of her.16 The house of lords in one of the early cases 

involving time charter has held that the objective of the phrase requiring full working of the 

vessel is that the ship should be efficient to do what she was required to do when she was called 

upon to do it.17 In the instant case it is submitted that the vessel was perfectly capable of 

performing the service and there did not exist any deficiencies preventing her from doing the 

same. 

17. The respondent has claimed that the Port State Control attended on board on 11th May and 

found a number of crew members with a high fever and quarantined the vessel.18 It is contended 

by the claimants that only the cook and possibly one of the motormen may have had a bit of a 

cold but no one had fever as on the said date.19 Hence the reaction of the authorities as claimed 

                                                 

13 Line 379 New York Produce Exchange Form 2015 last amended First published 1913; amended 1921, 1931, 

1946, 1981, 1993 and 2015. 

14 Lord Denning, M.R The Aquacharm [1982] 1 Lloyd’s Rep. 7, page 9.  

15 The Mareva A.S. [1977] 1 Lloyd’s Rep. 368, at page 382 

16 The Hermosa [1980] 1 Lloyd’s Rep. 638, appealed on other grounds [1982] 1 Lloyd’s Rep. 570 (C.A.).) 

17 Lord Halsbury, L.C Hogarth v. Miller [1891] A.C. 48 (H.L.) held at pages 56 and 57. 

18  2019 IMLAM Scenario V3 25.3.19, page 24  11 May 2016 – [First Email of 11 May 2016] Clark Kent Bulk to 

Hulk Hulls  

19 2019 IMLAM Scenario V3 25.3.19, page 24 11.05.2016 – [Second Email of 11 May 2016] Clark Kent to Peter 

Parker.  



 20th INTERNATIONAL MARITIME LAW ARBITRATION MOOT, 2019 | TEAM 5  

12 

 

by the respondents if true was disproportionate and capricious and not as a result of any 

physical or legal deficiency in the vessel.  

18. It is submitted that the words “preventing the full working of the vessel” apply only where 

the ship is prevented from working by an internal cause, that is to say, one which renders the 

ship not fully efficient in herself. Clause 17 cannot be invoked for a wholly extraneous cause 

unrelated to the condition of the vessel.20 Even under the judicial decisions where external 

conditions were considered to invoke off-hire clauses a differentiation was made between 

‘external causes’ which is directed at or relates to the specific ship, from cases of external 

obstructions or impediments affecting shipping generally. 21 The latter cannot be used to invoke 

clause 17 of the Chatterparty.22 The authorities had been totally extraneous and 

disproportionate and the presence of a crew infected with evola virus on board had not been a 

characteristic of the vessel.  

19. In the case of The Roachbank the majority found that the full working of the vessel had 

not been prevented as  the action of the authorities in preventing the entry of vessel due to the 

presence of refugees on board had been totally extraneous and that the presence of the refugees 

on board had not been a characteristic of the vessel.23 In such circumstances the owner cannot 

be made liable as Rix, L.J. remarked in the case of The Doric Pride that “under a time charter 

the risk of delay is fundamentally on a time charterer”24 In light of the above submissions it is 

argued that the respondent has failed to establish that the full working of the ship has been 

prevented. 

                                                 

20 Webster, J.’s The Roachbank [1987] 2 Lloyd’s Rep. 498. page 507 

21 The Mastro Giorgis [1983] 2 Lloyd’s Rep. 66, The Saldanha [2011] 1 Lloyd’s Rep. 187. 

22 Court Line v. Dant & Russell (1939) 44 Com. Cas. 345; The Laconian Confidence [1997] 1 Lloyd’s Rep. 139. 

23 The Roachbank [1987] 2 Lloyd’s Rep. 498. 

24 The Doric Pride [2006] 2 Lloyd’s Rep. 175, at page 179. 
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[2.2] None of the causes or events listed in clause 17 has occurred 

20. It is submitted that once the failure of the respondents to establish the first prerequisite 

is established there is no need to enquire as to whether the vessel has suffered from the 

operation of any named cause.25 In any case the respondent argues that none of the causes or 

events listed in clause 17 of the charterparty has occurred. There has been an established list of 

English case laws that conclude that the burden is on the Charterer to show that the off-hire 

clause operates in the relevant circumstances; furthermore, as a matter of interpretation the 

Charterer must bring itself clearly within the clause.26  

21. Clause 17 of the Charterparty reads : 

“In the event of loss of time from deficiency and/or default and/or strike of officers or ratings, 

or deficiency of stores, fire, breakdown of, or damage to hull, machinery or equipment, 

grounding, detention by the arrest of the Vessel, (unless such arrest is caused by events for 

which the Charterers, their sub-charterers, servants, agents or sub-contractors are 

responsible), or detention by Port State control or other competent authority for Vessel 

deficiencies, or detention by average accidents to the Vessel or cargo, unless resulting from 

inherent vice, quality or defect of the cargo, drydocking for the purpose of examination, 

cleaning and/or painting of underwater parts and/or repair, or by any other similar cause 

preventing the full working of the Vessel, the payment of hire and overtime, if any, shall cease 

for the time thereby lost...” 

22. It is argued that none of the above-mentioned causes or events have transpired in the 

instant case, it is specifically argued that the detention by Port State Control for suspicion of 

ebola among the crew as claimed by the respondents cannot be brought under the phrase 

                                                 

25 The Laconian Confidence [1997] 1 Lloyd’s Rep. 139, at page 141 

26 Bucknill, L.J. Royal Greek Government v. Minister of Transport (1948) 82 Ll.L.Rep. 196, at page 199  
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‘detention by Port State control or other competent authority for Vessel deficiencies’ and can 

also not be brought under the phrase ‘by any other similar cause preventing the full working of 

the Vessel’. 

23. It is submitted that for there to be a ‘detention by Port State control or other competent 

authority for Vessel deficiencies’ there should be a deficiency in the vessel that should cause 

such a detention.27 In the instant case the vessel was, as a matter of contingent fact, fully 

efficient in itself, being well- found and adequately manned with a crew which was healthy.28 

In such a scenario the decision of the port state control and the unreasonable delay was wholly 

extraneous hence it cannot be attributed to the physical or legal condition of the vessel. It is 

submitted that the erroneous suspicion of the existence of something which, as a matter of fact, 

does not exist cannot be equated with that its actual existence such a reading is inconsistent 

with the principle that the off-hire clause should be construed strictly against the Charterer.29 

24. It is further submitted that the above event cannot be brought under the phrase ‘by any 

other similar cause preventing the full working of the Vessel’. In the absence of the word 

‘whatsoever’ in the said phrase it is well established that the edusjem generis rule is 

applicable.30 It was observed in The Laconian Confidence by Rix J that in the absence of the 

word "whatsoever", the unexpected and unforeseeable interference by the authorities is a totally 

extraneous cause, a capricious suspicion cannot be brought within the said clause. In any case 

it is submitted that the erroneous suspicion of the existence of something which, as a matter of 

                                                 

27 Nippon Yusen Kaisha Ltd. v. Scindia Steam Navigation Co. Ltd. (The “JALAGOURI”) [1999] 1 Lloyd’s 

Rep.903  

28 2019 IMLAM Scenario V3 25.3.19, page 24 11.05.2016 – [Second Email of 11 May 2016] Clark Kent to Peter 

Parker  

29Vogemann v. Zanzibar Steamship Company Limited (The “ZANZIBAR”) [1901] 6 Com. Cas. 253 (per 

Phillimore J); Burton & Co. v. English [1877] 6 Ch.D.265 (per Brett MR) ; Royal Greek Government v. Minister 

of Transport (The “ILISSOS”) [1949] 82 Ll.L.Rep.196 (per Bucknill LJ, at p.199) 

30 The Laconian Confidence [1997] 1 Lloyd’s Rep. 139, at page 150 
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fact, does not exist cannot be treated as eiusdem generis with its actual existence. Hence the 

vessel cannot be placed off-hire as none of the events listed under clause 17 has transpired. 

[2.3] There has not been a loss of time from that cause or event 

25. It is submitted that there has not been a delay due to any of the named clause or event. 

In order to claim off-hire under Clause 17 of the Charterparty the charterers have to show that 

there has been a loss of time and the amount thereof.31 The said act of the Port State Control to 

quarantine the vessel for suspicion of ebola among the crew as claimed by the respondent was 

a formality that had to be complied with, the risk of which must be borne by the charterers.32 

In any case it is submitted that the time period from 07.05.16 to 11.05.16 which is the time 

taken by the port state control to attend to the vessel33 cannot be claimed to be off-hire. The 

said time taken by the port state control is not related to the condition of the vessel or its crew 

and would have anyways been incurred by the vessel. 

[2.4] The exceptions to the application of clause 17 are applicable 

26. It is argued that an event which is simply a natural result of compliance of  the 

charterers’ orders or if the off-hire event is caused by the charterers, or arises from something 

for which the charterers are responsible34 cannot be brought under clause 17 of the 

Charterparty.35 In the instant case there existed an ebola outbreak in the loadport and the ship 

sailed from the same during an outbreak. In any case it is argued that If the unreasonable and 

                                                 

31 The Athena [2013] 1 Lloyd's Rep. 145 and [2013] 2 Lloyd’s Rep. 673 (C.A.). 

32 2019 IMLAM Scenario V3 25.3.19, page 81. 

33 2019 IMLAM Scenario V3 25.3.19, page 24 11 May 2016 – [First Email of 11 May 2016] Clark Kent Bulk to 

Hulk Hulls  

34 The Rijn [1981] 2 Lloyd’s Rep. 267. 

35 Nourse v. Elder Dempster (1922) 13 Ll.L.Rep. 197. 
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capricious decision of the Port state control is caused due to the same the owners cannot be 

held liable.  As the owners were merely following the instructions of the charterers and any 

risk arising out of the same must be on account of the charterers.  

[3] OWNERS ARE NOT LIABLE TO INDEMNIFY THE CHARTERERS FOR 100% OF THE 

CARGO CLAIM 

27. The owners are not liable to indemnify the charterers for the cargo claim since first, the 

claim is time barred under clause 6 of the ICA [3.1] and second, even if a claim is admitted it 

does not fall under clause 8(a) of the ICA and therefore owners cannot be held liable for 100% 

indemnification [3.2].  

[3.1] The Charterers claim for cargo damage is time barred 

28. Clause 27 and 53 of the Charterparty incorporates the ICA and hence, apportionment 

of all cargo claims will take place according to the same. According to clause 2 of the ICA, the 

time bar provided under clause 6 gets incorporated in the charter party overriding any and all 

other limitation clauses.36  

29. In the instant case, the time bar under clause 6 of the ICA applies because: first, proper 

notice was not provided to the owners by the charterers within the stipulated time period [3.1.1] 

and second, failure to provide notice leads to waiving of the right to recovery under the ICA 

[3.1.2].  

[3.1.1] The owners were not given proper written notification of the claim 

                                                 

36 M.H. Progress Lines SA v Orient Shipping Rotterdam BV and other, (The “GENIUS STAR”) 1 [2011] EWHC 

3083 (Comm).  
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30. Clause 6 of the ICA provides for a 2 year period within which notice has to be provided 

for the claim to be valid. The starting point for the calculation of this two year period is the 

date of delivery of the cargo or the date on which the cargo was to be delivered.37 The expected 

date of delivery of cargo as per the Charterparty was 28.03.2016. 

31. A mail was sent by the charterers to the owners intimating them of cargo damage on 

27.06.2016.38 However, this does not constitute valid notice of a cargo claim. Although outside 

the realm of maritime law, the principles espoused in Ipsos S.A. v. Dentsu Aegis Network 

Limited in 2015 regarding claims notification requirements can be extended to the ICA.39 The 

commercial purpose behind the claims notification requirement is to ensure that the opposite 

party has adequate notice and can set aside financial resources to that end.40 This necessitates 

that the notice indicate the fact that a claim is being made and not show the mere possibility of 

a future claim.41  

32. The 1984 version of the ICA in clause 1(iv) had stated that the notification “should 

record bill of lading details and the nature and amount of the claim”.42 Although the words “if 

possible” has been introduced in the 1996 version, this new wording does not alleviate the party 

of the responsibility to include the stipulated information in the notice. If any such necessary 

information is known or ascertainable but not included in the communication then it cannot be 

a valid notification.  

                                                 

37 Clause 6, Inter Club NYPE Agreement 1996.  

38 2019 IMLAM Scenario V3 25.3.19, page 3.  

39 Ipsos S.A. v Dentsu Aegis Network Limited (previously Aegis Group plc) [2015] EWCH 1171 (Comm). 

40 Senate Electrical Wholesalers Ltd. v. Alcatel Submarine Networks Ltd [1999] 2 Lloyd’s Rep 423.  

41 Laminates Acquisitions v. BTR Australia Limited [2004] 1 All ER (Comm) 737.  

42 Clause 1(iv), Inter Club NYPE Agreement 1984.  
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33. In the instant case the first email communication between the Owners and Charterers 

regarding the cargo damage took place on 29 June 2016.43 However this did not explicitly 

mention a claim being made. The later email on 7 July 2016 also only pointed to the possibility 

of a future claim on the damage without providing any details.44 Along with these 

communications, a preliminary survey report on the damage caused was provided. However, 

the Owners were not given access to the contract of carriage (bill of lading) until the time notice 

of arbitration was given and proceedings commenced.45  

34. Therefore, it is clear that the mails of 2016 do not fulfil the requirements of a valid 

written notification under clause 6 of the ICA. While it is true that the Receivers took time to 

concretise the claim and extensions were provided to that end by the Owners as well, available 

information in the form of the bill of lading showing the nature of the claim was also not given 

to the Owners. Therefore the reduced burden under the 1996 “if possible” clause is also not 

fulfilled.  

[3.1.2] Failure to provide notice leads to waiving of the claim 

35. As established above, the emails and preliminary survey report of 2016 do not 

constitute valid written notification of a cargo claim being made under clause 6 of the ICA. As 

per the clause, the effect of not giving adequate notice within 2 years is a complete waiver of 

the right to recover.46  

                                                 

43 2019 IMLAM Scenario V3 25.3.19, page 44.  

44 2019 IMLAM Scenario V3 25.3.19, page 45.  

45 Procedural Order no.2, 2019 IMLAM Scenario V3 25.3.19, page 82.  

46 Clause 6, Inter Club NYPE Agreement 1996.  
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36. In the instant case, it is clear that the Charterers failed to provide effective notice of the 

cargo claim in order to fulfil the requirements under clause 6 of the ICA and therefore, their 

right to claim the amount from the owners stand waived.  

[3.2] In case a claim is found to exist, apportionment cannot be under clause 8(a) of the 

ICA 

37. In the event that a valid claim is found to exist owners are not liable to indemnify the 

charterers for a 100% of the claim since apportionment does not fall under clause 8(a) of the 

ICA. Clause 8(a) of the ICA is invoked when cargo damage arises as a result of 

unseaworthiness and/or error or fault in navigation and management of vessel.47 In the instant 

case, the cause of cargo damage cannot be attributed to an act relating to the management of 

the vessel.  

38. Water ingress occurred due to the negligence of a crew member. In the Preliminary 

Survey Report, it is clear that the ballasting system was in order. A crew member negligently 

opened the wrong valves causing the water ingress.48 Hence the cause of damage cannot be 

said to be error in management but negligence of the crew. This cannot fall under clause 8(a). 

39. Even if clause 8(d) is invoked the responsibility of the owners would be limited to 50% 

of the claim and as such, the charterers are not entitled to a complete indemnification for the 

claim they face from the Receivers.49  

 

  

                                                 

47 Clause 8(a), Inter Club NYPE Agreement 1996.  

48 Preliminary Survey Report, 2019 IMLAM Scenario V3 25.3.19, page 46.  

49 Clause 8(d), Inter Club NYPE Agreement 1996.  
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PRAYER  

In light of the above submissions, the claimant requests the tribunal to declare that:  

1. The Charterers failed to fulfil their obligation of hull cleaning. Therefore the claimants are 

entitled to USD 41,000.00 as hull cleaning costs and USD 55,567.42 as costs of the voyage to 

South Island to perform hull cleaning.  

2. The Vessel was not off-hire from 07.05.2016 until 26.06.2016 pursuant to clause 17 of 

the Charterparty.  

3. Owners are not liable to indemnify the charterers for 100% of the cargo claim.  

4. The claimants are entitled to interest on all sums found to be due to them pursuant to section 

49 of the Arbitration Act 1996.  

And therefore the following reliefs are prayed for:  

1. Damages for non-performance of hull cleaning and late re-delivery;  

2. Interest as particularized above; 

3. Costs; and  

4. Further or other reliefs argued or as the Tribunal deems fit  

 

 

 

 

 

 


