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STATEMENT OF FACTS 

 

[i] On 18th of March 2016 Panther Shipping Inc. (the claimant) owners of M/V “THANOS QUEST” 

(the vessel) entered into a Time Charter Party (TCP) with charterers, Omega Chartering Limited 

(the respondent). 

[ii] The time charter trip was of about 50-55 days carrying a cargo of harmless bulk products from 

West Coast Port to Wahanda Port, which is also the redelivery port of the vessel. 

[iii] The Vessel was delivered into the Charter party on 29th of March 2016.On 20th of April 2016 the 

vessel sailed for Wahanda upon the completion of cargo loading. 

[iv] Upon arrival at Wahanda on 7th of May 2016, the Vessel was detained by the Port Authority as 

they had reasonable grounds for suspecting that one or more crew members was carrying the Ebola 

virus. This caused a delay to the Vessel berthing until 26th of June 2016. 

[v] On 24th of May 2016 the charterers requested relevant information and advice from Wahanda Port 

services to arrange hull cleaning as the vessel waited for a long time at the Port due to the above 

detention. In response Wahanda Port Services informed that hull cleaning could not be performed 

at the Wahanda anchorage for visibility reasons.  

[vi] On 8th of June 2016 Charterers sent an email to Owners (via the Vessel’s managers and brokers, 

respectively Hulk Hulls (“Managers”) and Clark Kent & Sons (“Brokers”)) noting the inability to 

carry out hull cleaning at Wahanda port. Charterers further requested advice from the Owners to 

solve the issue or offered to pay Owners a lump sum instead. 

[vii] Furthermore on 23rd of June 2016 the charterers obtained a quotation for hull cleaning of the vessel 

from Titan Shipbuilders of North Titan Port and forwarded the same to the owners of the vessel. 

[viii] On 29th of June.2016, Owners sent an email to Charterers (via Brokers) calling upon Charterers 

to arrange for the Vessel’s hull to be cleaned at South Island following the completion of discharge 
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at Wahanda. On 30th of June 2016, Charterers responded to Owners (via Brokers and Managers) 

stating that any voyage to South Island would be non-contractual and that cleaning could not be 

performed at Wahanda. 

[ix] During this period the charterers offered to pay a lump sum to the owners for hull cleaning in full 

and final settlement of the matter in two further instances as an alternative option for the owners. 

[x] The Vessel was re-delivered on 30th of June 2016 following which the vessel’s hull was cleaned 

at South Island between 1st of July 2016 and 3rd of July 2016. 

[xi] Upon discharge of the Cargo at Wahanda, the cargo was found to be severely wet damaged. The 

cause of the damage was negligence on the part of the crew. In particular, the crew negligently 

pumped water into the cargo hold while ballasting prior to leaving the berth at West Coast. As a 

result of the wet damage, the receivers of the cargo brought a claim against Charterers (the “Cargo 

Claim”).  

[xii] On 23rd of May 2017 the charterers requested for a three months’ time extension in relation to 

claim for cargo damage and a further three months’ time extension on 23rd of August 2017 both 

of which were granted by the owners. Furthermore on 23rd November 2017 the charterers 

requested for a three months’ time extension for the third time. 

[xiii] The Attorneys (Thor & Loki Brothers) representing the owners of the vessel issued the Notice of 

Arbitration to the charterers on the 16th of October 2018. 

FAILURE TO PERFORM HULL CLEANING PRIOR REDELIVERY  

1. Clause 83 of Omega Chartering Rider Clauses refers to BIMCO Hull fouling clause for time 

charter parties. Accordingly, if a vessel in compliance with the orders of the charterers remains at 

shifts/sails within a place or anchorage and/or birth and/or port(s) for an aggregate period 
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exceeding 30 days outside a tropical Zone as Wahanda the speed and consumption warranties will 

be suspended [clause 83(a) ] pending inspection called by either party. If as a result of the 

inspection or proven that hull fouling has occurred, either party has the ability to call for cleaning 

of underwater parts which would be undertaken by the charterers at their time, risk, cost and 

expenditure [clause 83 (c)]. Clause 83 (d) states that cleaning must be carried out prior redelivery, 

nevertheless ‘if charterers are prevented’ from carrying out such cleaning a lump sum can be 

resorted to in full and final settlement of owners ‘costs and expenses in connection or arising as a 

result of the need for cleaning’ (NYPE 2015- Explanatory notes).  

 

2. CLAIMANTS will firstly, establish the liability of the charterers to carry out hull cleaning pursuant 

to clause 83 (c) by fulfilling the requirements of clause 83(a) and 83(b). Secondly, establish that 

the charterers were not prevented from cleaning to resort to a lump sum amount as in clause 83(d) 

and in the alternative even if it was justified to resort to a lump sum, the proposed amount by the 

charterers is not sufficient or adequate as it doesn’t encapsulate all costs and expenses in 

connection or arising as a result of the need for cleaning as stated in clause 83(d).  

 

1.1. Liability of Charterers to carry out Hull Cleaning pursuant to Clause 83(c): 

Requirements of 83 (a) and (b) 

3. The Vessel in question arrived at the port of Wahanda on the 7th of May and was held at the 

anchorage till the 26th of June. It berthed on the same day and remained at berth till the 30th of 

June, spending an aggregate of 52 days at the port of Wahanda. The vessel completes the period 

of 30 days required by clause 83 (a) on the 8th of June and has notified the same to the charterers 

by way of an email dated 8th June 2016, also reminding of the hull cleaning obligations pursuant 
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to Clause 83. The CLAIMANTS do note that the vessel was held under quarantine from the 7th 

May to the 26th of June by the Wahandan ports authority but disagrees and categorically denies 

the position entertained by the charterers that the vessel was off hire during the aforesaid period 

and to that end the vessel in fact failed to complete the 30 day period required to fall within the 

purview of article 83. 

4. It is understood that the Ebola virus was allegedly contracted by an employee of the CLAIMANTS 

however the CLAIMANTS refer to article 122 of Omega Rider Clauses that states ‘if charters 

order the vessel to call for ports, places or countries that are considered as areas of Zika infection, 

charterers are to undertake cost and responsibility ….and the vessel shall remain on hire 

throughout’. It was as per the directions and orders of the charterers the vessel was delivered to 

Challaland, a port later discovered to be infected with the Ebola virus as reported by West coast 

Daily Echo on the 18th of April and the 21st of April. The CLAIMANTS were merely following 

the orders of the charterer and acting in accordance with the charterparty that ultimately lead a 

couple of employees to be infected making the day to day operations challenging, therefore by no 

means should the owner be penalized for the ignorance of the charterers by placing the vessel off 

hire and by extension of that entertain the position that the vessel in fact failed to complete the 30 

day period required to fall within the purview of article 83. In 2015 BIMCO published Ebola; 

BIMCO Infectious or Contagious Disease Clause for Voyage and Time Charter Parties which 

addressed the contractual issues that arise out of severe cases of virulent diseases, such as the Ebola 

Virus Disease. The clause is not only Ebola specific but a generic umbrella clause for all types of 

virulent diseases. (BIMCO - circular 03) According to Grant Hunter, the Head of Contracts of 

BIMCO, the generic clause approach was more pragmatic than issuing a single issue clause. By 

extension, it is submitted that even if clause 122 was termed the Zika virus protection clause it 
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intends to serve the same purpose as the above mentioned clause, address the contractual issues 

that arise out of virulent diseases not limiting to the Zika Virus.  

5. If the RESPONDENTS were to take the position that at the time of issuing the order the charterers 

were unaware of the threat of Ebola and lacked pertinent information to make an inference as such, 

therefore should be free of liability of such an order, it is the humble submission of the 

CLAIMANTS that they should have taken necessary steps to mitigate the circumstance once after 

information surfaced and the absence of proof that the charterers in fact directed the owners to 

change ports, change employees or at least sanitize/fumigate the vessel substantiates that the 

charterers were ignorant and reckless irrespective of when information was received and hence 

should be held liable. 

6. Therefore, it is reiterated that as per section 122 the vessel is not placed off hire and to that end the 

required period of 30 days has been fulfilled on the 7th of June to fall within the purview of Clause 

83(a).  

7. Clause 83 (b) dictates that either party may call for an inspection which would be organized by the 

owners at the expense of the charterers to ascertain the damage to the hull and the extent of it. It is 

important to note that neither party called for an inspection for the CLAIMANTS to arrange an 

inspection. The purpose of such an inspection is customarily to determine the extent of fouling 

which is not disputed and agreed to have occurred by the two parties at the directions hearing. The 

pictures of the damaged hull further substantiates the above position. It should be further noted 

that the use of word ‘may’ instead of a more definitive word as ‘shall’ or ‘must’ implies that the 

requirement of an inspection to be called for is not a definitive requirement but a customarily 

means of achieving consensus. It is the position of the CLAIMANTS that it is immaterial whether 

or not an inspection has been conducted and that it by no means effect the merits of the case. 
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8. As the requirements of both section 83(a) and 83(b) have been fulfilled and justified, it is the 

humble submission of the CLAIMANTS that the RESPONDENTS are liable for cleaning of 

underwater parts undertaken at their risk, cost, expense and time pursuant to clause 83(c) of the 

Omega Rider Clauses for Time Charter Parties.  

 

1.2. Clause 83 (d): Charterers NOT prevented from cleaning- Availability of an equally 

feasible alternative.  

9. Clause 83(d) provides for the charterers to resort to lump sum payment agreed by both parties prior 

redelivery, if they are prevented from carrying out hull cleaning obligations pursuant to clause 

83(c). The word prevented indicates exhaustion of  all reasonable means and absence of other 

alternatives which would not best describe the circumstances and facts surrounding the matter. It 

is the submission of the CLAIMANTS that the charterers were never ‘prevented’ as required in 

clause 83 (d) but in fact was presented with an alternative of cleaning at South Island which was 

equally feasible but dismissed by the charterers with the sole intention of causing inconvenience 

to the owners. 

10. Charterers are required to undertake hull cleaning duties at their risk, cost, expense and time 

{83(c)]. Which refers not only to the cost of cleaning but also to expenses related to cleaning i.e. 

bunker costs and compensation for time lost by the owners cleaning the vessel (NYPE 2015- 

Explanatory Notes) (Circular 005, 2013) . Even if these cost elements generally differ from a 

port to another it is submitted that in the matter in question the two ports of North Titan and South 

Island stand equal in terms of costs of cleaning and Voyage (cost of bunkers and time) making the 

latter port an equally feasible alternative. 
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11. By reference to the map provided, it is apparent that the distance between the port of North Titan 

proposed by the charterers and Wahanda is similar to the displacement (vector) between Wahanda 

and the port of south Island; the alternative proposed by the owners.  

 

 

 

 

1. Wahanda 

2. North Titan 

3. South Island 

 

 

12. The cost of a voyage includes cost of bunkers and cost of time spent. By reason of the two ports 

being situated at a similar distance from the port of Wahanda it is only logical to deduce that the 

bunker costs involving the two ports and the duration of the voyage would be similar if not equal. 

It must be noted that the cost of time has been spanned over 4 days, with 2 days each for the 

journey to South Island and carrying out Hull cleaning. While the latter seems appropriate and 

reasonable, it can be subjected to question why the journey to South Island would call for two days 

when in fact the journey to North Titan would be a mere half a day as mentioned in the email 

correspondence by the charterers dated 27th June 2016 .  It is of utmost importance to note that 

such a statement is a pure assertion made by the RESPONDENTS without further evidence to 

support the statement and even if it is found otherwise it must be taken into consideration that the 

speed and consumption warranties of the vessel were suspended and the vessel is underperforming 
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due to the heavy fouling endured. Therefore a journey that originally could have taken half a day 

now could in fact be prolonged.  

13. Further, the position maintained by the charterers throughout correspondence with the 

CLAIMANTS that a journey to North Titan is non-contractual is categorically denied as the scope 

of the voyage defined as per the bill of lading dated 18th March 2016 states that the vessel may 

not be limited to the direct route but shall be deemed to include returning, stopping or slowing 

down at or off ports and places with a reasonable purpose connected …. including maintenance of 

vessel and crew. The journey to South Island is in conjunction with the reasonable purpose of 

vessel maintenance therefore cannot be held as non-contractual. The absence of proof of specific 

exclusion further substantiates the aforementioned. 

 

14. The cost of Hull Fouling at South Island is USD 41 000 whereas the amount quoted at North Titan 

is USD 33 000. Comparing the two bulk sums it prima facie appears to be a burden that is 

disadvantageous to the charterers and changes the position of South Island as an alternative, 

equally feasible option.  However studying the individual cost components of South Island and 

comparing that to the quoted amounts of North Titan it could be noted that even if the total cost of 

South Island is higher than North Titan, corresponding individual components are approximately 

equal to or sometimes lesser than that of North Titan.  
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i.   South Island                                                                                    ii  North Titan  

15. Port of North Titan has quoted an aggregate of USD 21 000 for underwater cleaning inclusive of 

both vertical sides, flat bottom and sea chest whereas the port of  South Island has quoted USD 10, 

000, also lesser than the individual  price quoted for flat bottom cleaning by North Titan. The 

invoice of South Island includes a cost of boot-topping 4m above water level which is not included 

in the quotation obtained. The weight of a vessel loaded with cargo and bunkers substantially differ 

from a vessel discharged of such cargo and after discharge remains a substantial part of the hull 

that needs to be cleaned, which was previously immersed in water but now remains above the 

water line. Therefore it is of utmost importance to note that the difference is induced by a new cost 

component not included in the quotation but nevertheless should have been included as justified 

above.  

16. A quotation is a mere estimation of costs based on the information gathered or provided, which 

may not necessarily be the full and final value. The email sent to the Titan ship builders’ dates 

22.06.2016 refers only to the ship’s measurements for a quotation. The actual situation of fouling 

could be far different than what could be comprehended by mere measurements. The cost and time 

of bi fouling varies according to the type of clean (maintenance or quarantine), the type of marine 
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biofouling, the extent of it and must be done in accordance with the paint manufacturers 

recommended cleaning guidelines that varies with the coating used. (Fisheries Occasional 

Publication No. 115, 2013) 

17. ). It is important to note that none of it has been included in the specifications sent by the charterers 

which therefore raises the question of whether the specifications or rather the measurements sent 

on its own would be able to draw an accurate portrayal of facts and circumstances and by extension 

questions the dependability of the quotation obtained. It is submitted that the prima facie difference 

of USD 8000 does not impose an unnecessary burden and inconsequential on the charterers as 

justified above therefore South Island remains to be a feasible alternative. 

18. It is re-submitted that the charterers were by no means prevented from carrying out Hull cleaning 

to resort to a lump sum payment therefore should be liable to pay for the costs incurred by the 

owners at South Island pursuant to clause 83(c) as the cost of voyage and the cost of cleaning is 

similar to those of North Titan, the charterers had no doubt committing to. It is conceded to that 

the vessel gained a commercial advantage by being positioned at the next port of Delivery but 

however by no means does it impose an unfair burden on the charterers as they would have 

incurred the same cost had the vessel cleaned its Hull at the port of North Titan. Disregarding the 

alternative of South Island purely based on the commercial advantage received by the owners is 

malicious and shows intention to inconvenience the CLAIMANTS who have already lost potential 

earnings owing to the acts of the charterers. 

19. It is further submitted that it was not unreasonable for the CLAIMANTS to reject the offer to have 

the hull cleaned at North Titan port as it would have amounted to an additional journey from North 

Titan to South Island which would not only be an unfair burden on the CLAIMANTS but also 

could have led to the loss of the second fixture. Cleaning of the hull is the responsibility of the 
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charterer and the owners by no means should be expected to bear the burden or suffer a loss due 

to the failure of the charterers to perform their liability. The CLAIMANTS have acted with 

responsibility and in good faith by suggesting an alternative that is equally feasible. Even if the 

CLAIMANTS refused to permit cleaning, only the speed and consumption warranties will be 

reinstated as per clause 83 (c) (iii), and it does not relieve the charterers from performing their hull 

cleaning obligations. 

 

1.3. Clause 83 (d): In the alternative, a lump sum covering ‘costs arising as a result or in 

connection with the need of cleaning’ 

20. If the panel finds that the charterers were in fact prevented from carrying out Hull cleaning and 

thereby can resort to a lump sum amount in full and final payment, it is alternatively submitted 

that the lump sum payment in clause 83(d) should be in full and final settlement of owners ‘costs 

arising as a result or in connection with the need of cleaning’ but the proposed lump sum by the 

RESPONDENTS fails to cover certain cost components that are in connection to cleaning or 

arising as a result of the need to clean. The degree of liability imposed by the above statement 

should be contextualized by drawing a parallel to that of clause 83 (c) as it is only just to extend 

the same degree of care and liability intending to restore the original position. Therefore it is 

submitted that the phrase ‘costs arising as a result or in connection with the need of cleaning’ not 

only refers to the cost of cleaning but also other costs in connection with cleaning such as bunkers 

and time, contrary to the repeated claims by the RESPONDENTS that the CLAIMANTS should 

be denied anything more than a lump sum cleaning cost of USD 33 000. As the cost the cost of 

cleaning at South Island is similar to that of North Island and by virtue of the fact that the 

RESPONDENTS were willing to commit to the cleaning cost of North Titan, the RESPONDENTS 
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should now be held liable to extend the same amount as the lump sum payment in full and final 

settlement of owners costs and expenses. 

   

FAILURE TO RE-DELIVER THE VESSEL PRIOR TO THE EXPIRY OF THE 

MINIMUM PERIOD OF CHARTER PARTY 

 

21. As per the fixture charterparty dated 18th March 2016 between the Omega Chartering Company 

and Panther Shipping Corporation the vessel in question was chartered for a period of 50- 55 days. 

It was delivered to the port of Challaland on the 29th of March 2016 and was Re-delivered on the 

30th of June 2016 completing a span of 93 days which is 35 days later than the 23rd of May 2016; 

the agreed date of redelivery. On the 15th of June 2016 the CLAIMANTS fixed the vessel for the 

next voyage with the champion chartering corporation for a period of 2 years with an additional 

extension of two years at charterer’s option.  

22. However the CLAIMANTS were unable to deliver the vessel during the laycan therefore loses the 

fixture as well as subsequent earnings under the fixture. The CLAIMANTS do not intend to 

establish ‘failure to redelivery’ as it is admitted by the charterers that the vessel in fact was re- 

delivered after the lapse of the expiration of the maximum period in the charter party. However 

the CLAIMANTS intend to reiterate that subjected to the submissions made under the previous 

claim, the vessel being held under quarantine is by no fault of the Claimant and the vessel was not 

placed off hire therefore has no impact on the merits of the claim currently in discussion therefore 

categorically denies any claim arising from it. 

23. Lord Justice Rix in his judgement of Achilleas stated that, following late delivery, it is very much 

possible for an owner to not only claim for the difference between the market rate and contractual 
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hire rate but also earnings under subsequent fixture lost or varied. In the case of Hadley V 

Baxendale a question that encourages similar line of thinking had been addressed however in the 

context whether a charterer could claim in for market losses resulting from delayed shipment of 

cargo, or whether the losses prove too remote (Hadley v Baxendale - Alderson B 355). 

24. The case of Hedley and its succeeding cases were referred to in the case of Achilleas, extending 

the same line of argument to cases of late re-delivery. The original two tier test of Hadley was 

displaced by the new case of Heron II which is now the leading authority on the area and was 

used in determining the case of Achilles that is similar in facts to the case at hand. It was stated 

that the question is a matter of whether or not ‘the defendant, when he made the contract, ought to 

have realized was not unlikely to result from breach… the words ‘not unlikely’ denoting a degree 

of probability considerably less than an even chance but nevertheless not very unusual and easily 

foreseeable’. The question remains whether the RESPONDENTS when the charterparty was made 

ought to have realized that loss of future earnings is likely to occur as a result of delay in re-

delivery or in other words remoteness of damages. Determining this is a question of fact, Staughton 

J in the subsequent case of Rio Claro simplified the question of remoteness of damages and 

highlights the principle that the parties at the time of contracting need not have been contemplating 

the specific or the precise nature of the cost and that it suffices that they have been in contemplation 

of some kind of loss. 

25. The fixture with Champion Corporations is concluded on the on the 15th June 2016, 27 days after 

the expiration of the maximum period in the charter party and the charterers fail to release the 

vessel between the laycan period of 22nd and 28th of June resulting in a loss of future earnings. 

The RESPONDENTS are a Chartering corporation in the same industry as the CLAIMANTS 

therefore should be well aware the amount of competition the industry entails and the effect of 
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profit and loss in any commercial setting let alone one dealing with massive cost components as 

the Shipping industry. At the point of concluding the contract it is highly unlikely that the 

RESPONDENTS were not aware of the consequences and the loss arising as a result of late 

redelivery because after all they are a chartering company that specializes in chartering of vessels 

with information and understanding of the system. By virtue of it being a commercial venture that 

specializes in chartering of vessels it ought to have known as opposed to an independent party 

chartering a vessel for the first time. Rix LJ by giving more context to Lord Reed’s not unlikely 

test states that ‘the re-fixing of the vessel at the end of the charterers’ charter was not merely “not 

unlikely” it was in truth highly probable’ further substantiating the above position of the 

CLAIMANTS. 

26. While it is understood that the RESPONDENTS may not have had specific knowledge or an idea 

about the extent of costs involved, according to Straughton J in the case of Rio Claro the parties 

need not have been contemplating the specific or the precise nature of the cost and it is sufficient  

that they have been in contemplation of some kind of loss. It is not necessary for the 

RESPONDENTS to have known or contemplated the rate of loss or the period of time, mere 

contemplation of some kind of loss as a result of failure to redeliver on time would suffice. 

Therefore it is re-submitted that the CLAIMANTS are not only limited to damages arising 

naturally as a result of a breach of contract but also entitled to the loss of subsequent earnings for 

the duration of the subsequent charter party. Further it must be noted the extension of the fixture 

by two more years at the wish of the charterer is a matter that has a fair probability of occurring. 

27. If the RESPONDENTS are to rely on the argument of pragmatism and commercial certainty (Rix 

LJ, 82) as in the case of Achilleas, it is submitted that such an argument would stand in the context 

of challenging the causation but not the remoteness of the damage. It is important to understand 
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how commercially tradable assets like ships function, the market price is whatever the price that 

is agreed upon by the two parties in question. The CLAIMANTS in question have taken an 

independent decision to enter in to a contract at a higher price. There is no requirement of a 

causative link between the breach and the damages claimed therefore in matters that takes the 

shape of Achilleas and the matter in question causation is not an issue as the owners ultimately 

have made the fixtures at the market rate, with consensus of the other party. (Elena D’Amico) 

  

RESPONSE TO COUNTER CLAIM – THE NOTICE OF CLAIM IS TIME BARRED 

01. The Requirement of Proper Notice under Clause 6 of ICA Is Not Met 

28. The RESPONDENT informed the CLAIMANT of possible damage to the Cargo on the 27th of 

June 2016, following which the CLAIMANT acknowledged the same and confirmed the 

arrangement out of a survey. Matters of cargo claims in this charterparty are governed by Clause 

53 of the Omega Chartering Rider Clauses and Clause 27 of the NYPE 2015 Form. Omega 

Chartering Rider Clause 53: 

 

53. Inter-Club Agreement 

Owners agree that liability for cargo claims, as between Owners and Charterers, shall be 

apportioned as specified by the Inter-Club New York Produce Exchange Agreement effective from 

February 20, 1970 and 1996 as amended September 2011 and any amendments thereto. 

 

Clause 27 of the NYPE 2015 Form: 

 

27. Cargo Claims 
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Cargo claims as between the Owners and the Charterers shall be settled in accordance with the 

Inter-Club NYPE Agreement 1996 (as amended 1 September 2011), or any subsequent 

modification thereof. 

29. Neither party disputes that the cargo claim is to be settled via the Inter Club Agreement (ICA). 

The ICA was formulated by the International Group of P&I Clubs (IG) to provide a relatively 

simple mechanism for dealing with cargo liabilities under the New York Produce Exchange 

(NYPE) and Asbatime form charterparties. The aim of the ICA was, and still is, to avoid costly 

and protracted litigation in finding and apportioning fault for cargo claims arising under such 

forms. Therefore the clauses of the ICA must be read in line with this intent. [Hosking & Kendall] 

30. Clause 6 of the ICA sets out a time bar for parties to issue a notice of claim to the counter party 

i.e. the CLAIMANT in this dispute. Clause 6 of the ICA reads: 

Time Bar  

Recovery under this Agreement by an Owner or Charterer shall be deemed to be waived and 

absolutely barred unless written notification of the Cargo Claim has been given to the other party 

to the charterparty within 24 months of the date of delivery of the cargo or the date the cargo 

should have been delivered, save that, where the Hamburg Rules or any national legislation giving 

effect thereto are compulsorily applicable by operation of law to the contract of carriage or to that 

part of the transit that comprised carriage on the chartered vessel, the period shall be 36 months. 

Such notification shall if possible include details of the contract of carriage, the nature of the claim 

and the amount claimed. 

31. IPSOS has analyzed the requirement of information in notices of claims. There were four broad 

propositions that prove that the RESPONDENT’s notice of claim was not sufficient for the 

purposes on satisfying clause 6 of the ICA. 
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32. The commercial purpose of a time bar provision includes that the CLAIMANT is informed in 

sufficiently formal terms that a claim is to be made, so that a financial provision can be set aside 

for it. Such purpose is not served if the notice is uninformative or unclear [Senate Electrical] 

33. The notice of claim sent by the RESPONDENT on the 7th of July 2016 was in fact an end note to 

the email including the preliminary survey report. The email states “We will revert once the details 

of the receivers’ claims have become clear”. A notice of claim must specify that a claim is being 

made, not merely that it may be made in the future [Laminates]. The inference of a reasonable 

third person would be that the RESPONDENT would revert with a proper notice of claim and that 

the notice in the email is an indication that a claim will be made in the future. 

In the Senate Electrical LJ Stuart smith went on to add: 

34. Certainty is only achieved when the vendor is left in no reasonable doubt not only [underlining 

added] that a claim may be bought but also the particulars of the ground upon which the claim is 

based.  

35. Laminates sets out that the notice must specify ‘the matter which gives rise to the claim’. This 

means that the underlying facts, events and circumstances, which constitute the factual basis on 

which the claim is posited; the notice must specify the ‘nature of the claim’ and the ‘amount 

claimed’.  

36. The judge decided in IPSOS, in which the above was cited noted that a claim notice included a 

requirement of reasonable detail. ROK V Harrison considered the requirement of Reasonable 

Detail. In the relevant part: 

The words ‘in reasonable detail’ were presumably intended to add something to a requirement to specify 

the nature of the claim and the amount claimed. It is possible to define, in abstract terms, what 

would, or would not constitute reasonable detail - though it is clear. What constitutes reasonable 
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detail will depend on the nature of the claim, bearing in mind that it is also unlikely to have been 

the parties’ intention at the time of contracting, that the details provided should be as extensive as 

those would be required. 

37. This spirit of practicability is shared by Clause 6 of the ICA, which is reflected by the term 

possible. The term possible denotes in general understanding that the notice of claim must be 

communicated in reasonable detail, to the extent that such information is available at the time of 

the claim. Clause 6 of the ICA expressly provides for the contract of carriage, the nature of the 

claim and the amount claimed. 

38. On the 7th of July, the RESPONDENT only lacked the quantum of the claim. The nature of the 

claim neither the contract of carriage was included in the email. The importance of these 

requirements are further highlighted by the reading of the ICA in its entirety which sets out in 

Clause 4, three cumulative requirements that must be satisfied in order for a claim to be 

apportioned under the same. The first of these requirements is that the claim was made under a 

valid contract of carriage. Therefore the email dated 7th July 2016 does not meet the requirement 

of reasonable detail nor provides commercial certainty and as such should not be recognized as a 

notice of claim.  

39. The cargo was delivered on the 7th of May at the Wahanda Range. As per the ICA the time bar 

under Clause 6 is twenty four months, i.e. 2 years. In order for the RESPONDENT to make a valid 

claim, the notice must have seen served on or before the 7th of May 2018. Seeing that the 

RESPONDENT did not provide details of the cargo claim and the contract of carriage after the 7th 

of May 2018, the RESPONDENT is time barred from making the cargo claim.  

 



19 
 

02. The apportionment of the cargo claim cannot be made under the ICA, as the claim has not 

been properly settled or compromised and paid pursuant to clause 4C. 

40. In order for apportionment to apply under the ICA, the claim must not only be settled but also paid. 

This requirement was described in Idaho V Peninsular and the principle was upheld in the US 

case of the Lazos. Procedural order No.2 clarifies that a valid cargo claim was made by the 

receivers. However there is no indication that the claim was paid by the RESPONDENT. 

Therefore, until such claim is paid, the provisions of apportionment under the ICA are not 

applicable.  

 

03. Alternatively, RESPONDED must bear 100% of the claim pursuant to clause 8B of the ICA 

41. The claim for damaged cargo is based on the preliminary survey report which confirms that the 

damage was caused by the ingress of water into Hold No.2 by the act of erroneously opening the 

wrong valves by a member of the crew [Pg 46]. 

In determining whether the CLAIMANT must bear the liability of a crew member article IV 2a of 

The Hague Visby Rules apply. The article states in its relevant part: 

IV - 2. Neither the carrier nor the ship shall be responsible for loss or damage arising or resulting 

from:  

a) Act, neglect, or default of the master, mariner, pilot, or the servants of the 

carrier in the navigation or in the management of the ship. 

 

42. In further analysis, it must be determined whether the act was an act of negligence or 

incompetence. The CLAIMANT would only be liable for an act of incompetence of a crew 

member. In order to determine the same, the most common definition however is the "reasonable 
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man test" propounded by Baron Alderson in Blyth v Birmingham Waterworks Negligence was 

the omission to do something which a reasonable man, taking into account the considerations 

which ordinarily regulate the conduct of human affairs, would do; or doing something which a 

prudent and reasonable man would not do. From a legal perspective, the duty of care expected of 

a person relates to the post which he occupies. I.e. a seafarer will be negligent when performing 

any task or duty if he fails to meet the requisite standard of care i.e. he does not exercise the 

necessary skill to be reasonably expected from somebody of that rank when carrying out that task 

or duty.  

43. On the contrary, a seafarer will be incompetent when he does not possess the necessary skill to 

carry out the particular task or duty whereas he will be negligent if he possesses the necessary skill 

but fails to carry it out. A seafarer can be incompetent because of: 

- An inherent lack of ability (i.e. seafarer does not have necessary qualifications and 

experience to perform the particular task); 

- A lack of adequate training or instruction (i.e. seafarer has never been trained to use the 

particular equipment on board); 

- A lack of knowledge about the ship and its systems (i.e. unfamiliar with systems onboard); 

- A disinclination to perform his job properly notwithstanding his qualifications (i.e. habitual 

failure to perform); 

- Or a physical or mental disability or incapacity, e.g. drunkenness, drug use 

44. There is no indication to the contrary that the crew on board the Thanos Quest possessed the 

necessary qualification and met the standards required by the applicable laws i.e. the Laws of 

Antigua and Barbuda. And as such, it was an act of neglect on the part of the crew member that 

caused the damage to the cargo. 
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45. Furthermore the damage would not have been caused is the RESPONDENT had adhered to 

industry standards of packaging cargo with moisture absorbent properties. The use of jute bags do 

not meet the minimum industry standards of tea transportation, i.e. ISO 3720: 2011. Therefore the 

RESPONDENT must bear the loss of the damaged cargo. 

 

PRAYER FOR RELIEF 

For the reasons set above, the CLAIMANT requests the tribunal to: 

Find that the 

 RESPONDENT failed to perform hull cleaning prior to redelivery 

 RESPONDENT failed to redeliver the vessel prior to the expiry of the maximum period of 

the charter party 

 CLAIMANT is not liable for the damage caused to the Cargo and 100% apportionment of 

loss caused by damage to cargo is borne by the RESPONDENT. 

And Award 

 An amount of USD 15,426,567.42 in damages or other form for the loss incurred by the 

two claims particularised above. 

 Interest and costs in favour of CLAIMANT. 


