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I. Introduction 

 

1 This is an arbitration between Furnace Trading Pte Ltd (“the Claimant”) and Inferno 

Resources Sdn Bhd (“the 1st Respondent”) for the alleged breach of a voyage 

charterparty between both parties. The remaining party to the arbitration, Idoncare 

Berjaya Utama Pty Ltd ("the 2nd Respondent"), has declined to make submissions in 

these proceedings.   

 

2 This dispute centres around the 1st Respondent’s alleged breaches of the terms of a 

voyage charterparty entered into between the Claimant and the 1st Respondent ("the 1st 

Voyage Charterparty") for the transport of a cargo of Australian Coal (“the Cargo”). 

The alledged breaches include an omission on the 1st Respondent’s part to pay the 

freight owed and nominate an appropriate discharge port on time.1 For these omissions, 

the Claimant seeks the sale of the Cargo pendente lite, a lien on the sub-freight and the 

Cargo, and demurrage or damages under the 1st Voyage Charterparty. 2  The 1st 

Respondent denies all claims advanced by the Claimant.3 First, this Arbitral Tribunal 

(“the Tribunal”) does not have the jurisdiction to order a sale of the Cargo pendente 

lite since the Cargo does not form the subject matter of the dispute; alternately, in the 

circumstances, it is neither just nor necessary to order such a sale pendente lite. Second, 

the Claimant has no contractual right to a lien on the sub-freight. Third, the Claimant 

does not have the requisite possession on which it is able to exercise a lien on the Cargo; 

alternately the Claimant’s purported exercise of the lien is invalid. Finally, the 1st 

                                                

1 Moot Scenario at p 79. 
2 Moot Scenario at pp 80–81 and 90–91. 
3 Moot Scenario at pp 87 and 95. 
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Respondent is not liable for the demurrage or damages claimed under the 1st Voyage 

Charterparty because the Claimant has failed to take the necessary mitigatory steps. 

 

3 The 1st Respondent accepts that the charterparty is governed by Singapore law and that 

the arbitration would be governed by the rules of the Singapore Chamber of Maritime 

Arbitration (“SCMA”). 

 
II. Facts 

 

4 The shipowners of M.V. Tardy Tessa ("the Vessel"), Imlam Consignorist GmbH 

(“Imlam”) entered into a time charterparty ('the Time Charterparty") with the 

Claimant. The Claimant subsequently entered into the 1st  Voyage Charterparty for the 

transport of the Cargo from New South Wales4 to a discharge port to be nominated by 

the 1st Respondent. The discharge port was to be located in the People’s Republic of 

China.5 The 1st Respondent, in turn, entered into a sub voyage charterparty ("the 2nd 

Voyage Charterparty") with the 2nd Respondent. The bills of lading (“the BLs”) that 

were issued for the voyage are currently held by the 2nd Respondent.6 Freight was also 

due under the 1st Voyage Charterparty between the Claimant and the 1st Respondent 

five banking days after the completion of loading and the release of the BLs.7 

 

5 Despite repeated attempts from the 1st Respondent to nominate an appropriate port of 

discharge, the Claimant refused to adapt to changing circumstances and instead chose 

                                                

4 Moot Scenario at p 21. 
5 Moot Scenario at p 21. 
6 Procedural Order No 3 at para 2. 
7 Moot Scenario at p 22. 
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to leave the Vessel drifting at the outer port limit of Singapore.8  Because of the 

Claimant’s inactivity, the Vessel has been drifting since 11 October 20169 until the 

current date10, which amounts to a duration of more than 6 months. In addition, while 

the Vessel remained drifting at its present location, the Claimant attempted to exercise 

a lien on the Cargo (which, at the material time, belonged to the 2nd Respondent) and 

sub-freight.  

 

6 The Claimant thereafter served notices of arbitration on both the 1st  Respondent and 

the 2nd Respondent. The Claimant has also applied to the Tribunal for the sale of the 

Cargo pendente lite.11  

 

III. The 1st Respondent’s case 

 

7 There are five issues at arbitration:  

(a) Whether the Tribunal has jurisdiction order the sale of the Cargo on board the 

Vessel pendente lite;  

(b) Whether it is just or necessary to order the sale of the Cargo pendente lite; and  

(c) Whether the Claimant is entitled to exercise any lien over the sub-freight; 

(d) Whether the Claimant is entitled to exercise any lien over the Cargo; 

(e) Whether the 1st  Respondent is liable for detention and/or other damages under 

the 1st Voyage Charterparty. 

 

                                                

8 Moot Scenario at pp 50–69. See also Procedural Order No 3 at para 5. 
9 Moot Scenario at p 52. 
10 Procedural Order No 3 at para 5. 
11 Moot Scenario at pp 70–82 and 89–91. 
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A. The Tribunal has no jurisdiction to order the sale of Cargo pendente lite as the 

Cargo does not form the subject matter of the dispute 

 

8 The power of the Tribunal is governed by s 12 of the the International Arbitration Act 

(Cap 143A, 2002 Rev Ed)12 (“the IAA”). Both parties to the proceedings have agreed 

to arbitrate under the SCMA rules,13 which is outside of their places of businesses. As 

a result, the arbitral proceedings is “international” within the meaning of s 5(2)(b)(i) of 

the IAA.14 Consequently, the power of the tribunal is governed by s 12 of the IAA.15 

 

9 Pursuant to s 12(1)(d) of the IAA, the Tribunal only has the jurisdiction to order the 

sale of the Cargo pendente lite if the Cargo forms the “subject matter of the dispute”. 16 

For the Cargo to form the subject matter of the dispute within s 12(1)(d) of the IAA, 

the Claimants must have a security interest over the Cargo. This was implicitly 

recognised in the High Court decision of Emilia Shipping Inc v State Enterprise for 

Pulp and Paper Industries17 (“Emilia Shipping”). 

 

10 In Emilia Shipping, the High Court held that the cargo was the subject matter of the 

dispute, as the plaintiff had a lien over the cargo.18 Further support may be found in the 

English decision of The Myrto,19 which dealt with the sale of a vessel pendente lite 

under the Englsih RSC O 29 r 4, which is in pari materia with s 12(1)(d) of the IAA.20 

                                                

12 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 5(2)(b)(i). 
13 Moot Scenario at p 23. 
14 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 5(2)(b)(i). 
15 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 12. 
16 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 12(1)(d). 
17 [1991] 1 SLR(R) 411. 
18 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411 at [30]. 
19 [1977] 2 Lloyd's Rep 243. 
20 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 12(1)(d). 
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In The Myrto, the court held that the purpose of a pendente lite sale was to preserve the 

“the security” interest of the plaintiff’s claim.21 Therefore, for the Cargo to fall within 

the “subject matter” of the dispute, the Claimants must have a security interest over the 

Cargo. 

 

11 On the facts, the Claimants do not possess a security interest over the Cargo. The 

Claimants merely possess a contractual right to detain the Cargo. 

 

B. It is neither just nor necessary to order the sale of Cargo  

 

12 As the IAA22 is silent on the requirements for an application pursuant to s 12(1)(d), 

case law and the Model Law are instructive in providing guidance in applying  

s 12(1)(d). Article 17 of the Model Law23 states that the Tribunal may “order any party 

to take such interim measure of protection as the arbitral tribunal may consider 

necessary in respect of the subject-matter of the dispute.” In considering an application 

under s 12A(4) read with s 12(1)(d), the court in Five Ocean Corp v Cingler Ship Pte 

Ltd (“Five Ocean”) held the requirement of necessity involved assessing a “fair balance 

of the parties’ interests”. 24  

 

13  It is neither just nor necessary to order the interim sale of Cargo. The case of Brotchie 

v. Karey T (“The Karey T”)25 sets several factors in deciding if a sale pendente lite 

                                                

21 The Myrto [1977] 2 Lloyd’s Rep 243 at 260. 
22 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 3. 
23 International Arbitration Act (Cap 143A, 2002 Rev Ed) First Schedule.  
24 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [63]. 
25 [1994] F.C.J. No. 1266 
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would be a fair balance of the parties’ interests. 26  Some factors that should be 

considered in this hearing are:  

(a) Whether there will be any diminuition in the value of the property by the delay; 

(b) The value of the property compared to the amount of the claim;  

(c) Whether there are good reasons for a sale to be ordered before the hearing;27 

and 

(d) Whether there are reasonable alternatives available to the order of sale.28 

 

(1) Cargo value will not diminish substantially 

 

14 As the value of the Cargo will not diminish substantially, this militates against granting 

the sale pendente lite.29 On the facts, it is unclear if market prices of coal would fall. 

Although the Chinese coal market had been falling since 2011, the Joint Expert Report 

(“the Joint Report”) indicates that the value of the Cargo may not be overly affected 

by the global down trend.30 Moreover, coal prices in Australia have been rising in 

October 2016.31 It is also unlikely that the price of coal would vary too much in the 

small window of time between obtaining an order for an interim sale and the end of the 

arbitration proceedings. 

 

                                                

26 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266 at 265: 
27 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266 at 265. 
28 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159, at [61].  
29 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266 at 265. 
30 Moot Scenario at p 100. 
31 Moot Scenario at p 100.  
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15 Since the Cargo value is unlikely to diminish substantially, there is no reason why the 

order of sale must be made pendente lite. To do so would not give a fair balance of the 

parties’ interests. 

(2) The necessity of a sale pendente lite should not be overstated 

 

16 The necessity of granting a sale pendente lite should not be overstated. Concerns of 

urgency are likely to be exaggerated. In the report dated 30th October 2016, the Master 

raised concerns that the Cargo was “overheating” and would “self-ignite”. The Master 

also voiced concerns of strong winds and swell from the on-going monsoon season. It 

should be noted that this report was made approximately nine months before arbitration 

proceedings commence.  

 

17 Concerns that the Cargo may overheat and self-ignite should not be exaggerated. First, 

there has only been a single report from the Master about plausible signs of overheating. 

There has been no update since 30th October 2016 and one report cannot conclusively 

or adequately explain the prevailing situation aboard the Vessel. Second, it is the Master 

is not an expert on coal. His observations regarding the coal Cargo are not indubitable. 

Third, while the Cargo has slightly higher ease of ignition than that of the typical 

benchmark coal,32 this merely shows that compared to the benchmark coal, the Cargo 

ignites more easily. This cannot be taken as evidence that the Carge is actually 

overheating or about to explode.  

 

                                                

32 Moot Scenario at p 99. 
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18 Moreover, the bad weather reported by the Master would also have cleared up by the 

time arbitration proceedings commence. With the monsoon season over and the threat 

of an impending explosion abating, there is little reason for the Tribunal to allow the 

sale of Cargo pendente lite. 

(3) The Cargo value is disproportionate to the value of the Claimant’s claim  

 

19 Since the value of the Cargo is disproportionately greater than the value of the 

Claimant’s claim, it would not be a fair balance of the parties’ interests to allow the sale 

pendente lite. In Canada v Horizons Unbound Rehabilitation and Training Society 

(H.U.R.T.S.), it was held that  this will militate against the order of the sale pendente 

lite.33  

 

20 On the facts, the value of the Cargo was determined by a Joint Report, which estimated 

the mid-value to be $2.9m.34 At the present, the value of the Claimant’s claim amounts 

to only $771k for freight.35 As any heads of claim sought by the Claimant will not be 

assessed at the interim stage, it would be erroneous to take them into account. The value 

of the Cargo (ie, $2.9m) is more than four times that of the Claimant’s existing and 

quantified claim (ie, $771k).  

 

21 Since this is such a disproportionate figure, ordering a sale pendente lite would not yield 

a fair balance of the parties’ interests.   

 

  

                                                

33 Canada v. Horizons Unbound Rehabilitation and Training Society (H.U.R.T.S.) (1996) F.C.J. No. 1496. 
34 Moot Scenario at p 101. 
35 Moot Scenario at p  
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(4) Liability can be satisfied without resorting to a sale pendente lite   

 

22 The main purpose of the remedy of sale pendente lite is to secure a fund for the plaintiff, 

against which to satisfy its damages.36 In The Karey T,37 the order for the sale pendente 

lite was given because the defendant was unable to raise satisfactory bail despite having 

the use of the vessel. This indicated that the defendant had no means of satisfying its 

liability other than selling the vessel.38 

 

23 The present case should be distinguished from the facts of The Karey T. 39  Here, the 

only established head of claim owing from the 1st Respondent to the Claimant is the 

sum due for freight. However, the 1st Respondent is also owed subfreight from the 2nd 

Respondent. In this case, the 1st Respondent clearly has the means to satisfy its liability 

to the Claimant and there is no need to grant the sale pendente lite to secure the 

Claimant’s position.  

 

24 Hence, taking the factors in totality, the grant of a sale order pendente lite will not strike 

the necessary balance between the parties and should not be given.  

 

 

 

 

 

                                                

36  M. D. Isaacs, “Arrest of Maritime Property – Mechanics and Emergencies” at National Judicial 
Institute/Canadian Maritime Law Association Joint Seminar in Maritime Law (2011) at p 9. 
37 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266. 
38 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266, at [22]. 
39 Brotchie v. Karey T (The) [1994] F.C.J. No. 1266.  
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C. The Claimant is not entitled to the lien on the sub-freight 

 

25 The Claimant is not entitled to the lien sub-freight as there is no contractual basis for 

the lien on the sub-freight and the Claimant is unable to intercept the freight owed under 

the BLs. 

 

(1) The Claimant is not entitled to have a lien on the sub-freight 

 

26 A lien on sub-freight is contractual in nature.40 Therefore, the Claimant may only 

exercise a lien on sub-freight if this is contractually provided for under either the 1st 

Voyage Charterparty or the BLs. However, it is submitted that neither the 1st Voyage 

Charterparty nor the BLs  provide for such a right. 

 

(a) The 1st Voyage Charterparty does not provide for a lien on the sub-

freight 

 

27 Under the 1st Voyage Charterparty, the Claimant can only exercise a lien on subfreight 

if it is expressly provided for.41 There is only one clause that deals with liens, ie cl 19 

of the Coal-Orevoy Standard Coal and Ore Charter Party ("the COREVOY"). Clause 

19 only provided for a lien on “freight, deadfreight, demurrage and general average 

contribution” in favour of the Claimant.42 There was no provision for a lien on sub-

                                                

40 Halsbury’s Laws of Singapore vol 17(2) (LexisNexis, 2016 Reissue) at para 220.312. 
41 See Richard Aikens, Richard Lord & Michael Bools, Bills of Lading (Informa Law from Routledge, 2nd Ed, 
2016) at para 12.66. 
42 Moot Scenario at p 31. 
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freight. As such, the Claimant does not have a contractual right to exercise a lien on the 

sub-freight under the 1st Voyage Charterparty. 

 

(b) The BLs do not incorporate any terms that provide for a lien on the sub-

freight 

 

28 Under the BLs, the Claimant can only exercise a lien on subfreight if the BLs 

incorporated the Time Charterparty since cl 23 of the Time Charterparty provides for a 

lien on sub-freight43. However, the BLs did not explicitly mention which charterparty 

is being incorporated. It is submitted that it was the 1st Voyage Charterparty that was 

incorporated into the BLs instead of the Time Charterparty. 

 

29 If a bill of lading can either refer to the head time charterparty or the voyage sub-

charterparty in the absence of express identification, the presumption is that the voyage 

sub-charterparty is being incorporated.44 Thus, there is a presumption in favour of 1st 

Voyage Charterpary being incorporated into the BLs instead of the Time Charterparty. 

This presumption is strengthened on the facts because the BLs provides for “freight 

payable as per charterparty”. The usage of the term “freight” as opposed to “hire” 

means that the reference to a voyage charterparty is more appropriate. 45  

 

30 Therefore, the 1st Voyage Charterparty is incorporated in the BLs and pursuant to cl 1 

of the Conditions of Carriage on the overleaf of the BLs46 (“the Conditions”), the terms 

                                                

43 Moot Scenario at p 10. 
44 The SLS Everest [1981] 2 Lloyd’s Rep 389 at 392.  
45 The SLS Everest [1981] 2 Lloyd’s Rep 389 at 392. See also The Nanfri [1978] 1 Lloyd’s Rep 581 at 591.  
46 Moot Scenario at pp 42, 44 and 46. 
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of the 1st Voyage Charterparty are incorporated into the BLs. Since the 1st Voyage 

Charterparty does not contractually provide for a lien on the sub-freight, 47 the BLs 

likewise do not contractually provide for such a right. 

 

(2) The Claimant cannot intercept freight owed under the BLs 

 

31 The Claimant also cannot intercept the freight that is owed under the BLs because it is 

not privy to the BLs. Moreover, no notice has been provided to the 2nd Respondent for 

the interception of the freight owed under the BLs. 

 

 

 

(a) The Claimant did not issue the BLs 

 

32 The Claimant can only intercept the freight owed under the BLs if it is privy to the 

BLs.48 This would only be the case if the BLs were issued by or on behalf of the 

Claimant. While cl 26 of the Fixture Recap under the 1st Voyage Charterparty permits 

the Master to sign and issue bills of lading on behalf of the Claimant,49 cl 25 of the 

COREVOY requires these bills to be in standard form.50 Since the Fixture Recap is 

silent as to this part of the COREVOY, 51 the Fixture Recap does not vary the standard 

terms. As a result, cl 25 of the COREVOY is binding on the Claimant. This means that 

                                                

47 Moot Scenario at p 31. 
48 Wehner v Dene Steam Shipping Company [1905] 2 KB 92, cited with approval in Cascade Shipping Inc v Eka 
Jaya Agencies (S) Pte Ltd [1991] 1 SLR(R) 893 at [13]–[25].  
49 Moot Scenario at p 22. 
50 Moot Scenario at p 32. 
51 Moot Scenario at pp 20–23. 
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bills of lading issued on behalf of the Claimant must be in standard form. On the facts, 

the BLs are not issued on behalf of the Claimant because they are not in the standard 

form and Imlam’s logo is affixed on the front of the BLs,. 

 

33 Hence, the Claimant does not have a right to intercept the freight owed under the BLs 

as it is not privy to the BLs. Therefore, the Claimant is not entitled to the freight owed 

under the BLs. 

 

(b) There is no notice for the interception of freight owed under the BLs 

 

34 Even if the Claimant is privy to the BLs, it can only intercept the freight owed under 

the BLs if the 2nd Respondent had notice of this. 52  It is submitted that the requirement 

of notice was not satisfied and hence, the Claimant cannot intercept the freight owed 

under the BL. 

 

35 A notice for lien on sub-freight can be used to satisfy the requirement for a notice for 

the interception of the freight owed under a bill of lading.53 However, this will only 

apply if the notice for the lien on sub-freight expressly refers to “any amounts … due 

under any bills of lading” and requires “payment of any such freights due directly to 

the owners”.54 On the facts, the Claimant only mentioned “the sub-freight payable by 

yourselves to Inferno Resources or their agent or to such other party to whom the sub-

                                                

52 The Bulk Chile [2013] 2 Lloyd’s Rep 38 at [31]. See also Terence Coghlin, Andrew W Baker QC, Julian Kenny, 
John D Kimball, and Thomas H Belknap, Jr, Time Charters (Informa Law from Routledge, 7th Ed, 2014) at para 
30.72. 
53 The Bulk Chile [2013] 2 Lloyd’s Rep 38 at [31]. 
54 Dry Bulk Handy Holding Inc v Fayette International Holdings Ltd [2013] 1 WLR 3440 at [31]. 
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freight is payable”55 to the 1st Respondent. There was no reference to any amounts 

owed, and it was not directed at the correct party, the 2nd Respondent. Therefore, no 

notice for the interception of freight owed under the BLs has been served on the 2nd  

Respondent. Without such a notice, the Claimant cannot intercept the freight that is 

owed under the BLs. 

 

D. The Claimant is not entitled to exercise any lien on the Cargo 

 

36 The Claimant cannot exercise a lien over the Cargo it does not have possession of the 

Cargo. In the alternative, even if Imlam can exercise a lien on the Cargo for the 

Claimant’s benefit,  such an exercise was invalid and hence the Claimant should not be 

able to retain the benefit Imlam’s exercise of the latter’s lien. 

 

(1) The Claimant does not have possession of the Cargo 

 

37 A lien on cargo is possessory in nature.56 Thus, notwithstanding that cl 19 of the 

COREVOY provides for a lien on the Cargo in favour of the Claimant, 57 the Claimant 

still has to prove that it has possession of the Cargo if it wants to execise the lien in 

question. On the facts, cl 26 of the Time Charterparty provides that the Time 

Charterparty is not to be construed as a demise.58 Thus, the Claimant is a time charterer 

as opposed to a demise charterer. As a result, the Claimant does not acquire possession 

                                                

55 Moot Scenario at p 66. 
56  Yvonne Baatz, “Charterparties” in Yvonne Baatz, Ainhoa Campàs Velasco, Charles Debattista, Johanna 
Hjalmarsson, Andrea Lista, Filippo Lorenzon, Rob Merkin, Richard Pilley, Andrew Serdy, Richard Shaw & 
Michael Tsimplis, Maritime Law, (Sweet & Maxwell, 2nd Ed, 2011) at p 188–189. 
57 Moot Scenario at p 31.  
58 Moot Scenario at p 10. 
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of the ship and the Cargo.59 Lacking the crucial element of possesion, the Claimant 

does not have a lien over the Cargo. 

 

(2) The exercise of the lien on the Cargo by Imlam for the benefit of the 

Claimant is invalid 

 

38 As the BLs are issued by Imlam,  cl 19 of the COREVOY is incorporated into the BLs 

by virtue of cl 1 of the Conditions. 60 Thus, cl 19 of the COREVOY is binding on the 

2nd Respondent. Clause 19 of the COREVOY provides Imlam with a lien on the Cargo  

against the 2nd Respondent, which can be exercised as Imlam has possession of the ship 

and the Cargo. Furthermore, as decided in Five Ocean61, Imlam can exercise this lien 

as trustee for the Claimant’s benefit notwithstanding Imlam is not being owed any sum 

of money.62  

 

39 However, the Claimant can only receive the beneficial rights of Imlam’s exercise of its 

lien if the exercise was valid. On the facts, the exercise of the lien is invalid because no 

notice was served by the lienholder, Imlam. Moreover, even if notice was validly 

served, the content of the notice was irregular. Furthermore, the lien was exercised by 

simply refusing to proceed further, which is outside the scope of the right to exercise a 

lien. As a result, the exercise of Imlam’s lien is invalid and the Claimant should not be 

entitled to retain the beneficial rights of the lien on the Cargo. 

 

                                                

59 The Scraptrade [1983] 2 Lloyd’s Rep 253 at 256–257; Port Line, Ltd v Ben Line Steamers, Ltd [1958] 1 Lloyd's 
Rep 290 at 299. 
60 Moot Scenario at pp 42, 44 and 46. 
61 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159. 
62 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [36]. 
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(a) Imlam, as the lienholder, has failed to serve notice on the Respondents 

 

40 A requirement for the valid exercise of Imlam’s lien over the Cargo is that notice was 

served on the Respondents.63 On the facts, no such notice was served by Imlam qua 

lienholder. Thus, the exercise of the lien on the Cargo is invalid and the Claimant should 

not be able to retain the benefit of the lien on the Cargo. 

 

(b) Even if notice was served, the notice fails to provide the requisite 

information 

 

41 Even if the requirement of notice can be satisfied by treating the Claimant’s notice as 

Imlam’s, another requirement for the valid exercise of Imlam’s lien is that the content 

of the notice must either inform the Respondent of the sum that is owed or provides 

adequate information for the Respondent to calculate this sum.64 However, on the facts 

the notice merely spoke of “substantial losses, costs, expenses and damages as a result 

of [the 1st Responden’s] breaches of the [1st Voyage Charterparty]”.65 There is no 

specific sum being demanded in the notice and there is insufficient information as to 

how a value can be obtained. 66 Hence, the notice failed to provide adequate information 

and thus the Claimant should not be entitled to retain the benefit of the lien on the 

Cargo. 

                                                

63 Albemarle Supply Company, Limited v Hind and Company [1928] 1 KB 307 at 318–319, per Scrutton LJ, cited 
in Gericke Pte Ltd v Nortrans Shipping Pool Pte Ltd [1997] 2 SLR(R) 652 at [7] and [9], per Tan Lee Meng JC. 
See also Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kimball, David Martowksi, 
LeRoy Lambert & Michael Sturley, Voyage Charters (Informa Law from Routledge, 4th Ed, 2014) at para 17.24.  
64 Albemarle Supply Company, Limited v Hind and Company [1928] 1 KB 307 at 318–319, per Scrutton LJ, cited 
in Gericke Pte Ltd v Nortrans Shipping Pool Pte Ltd [1997] 2 SLR(R) 652 at [7] and [9], per Tan Lee Meng JC. 
See also Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kimball, David Martowksi, 
LeRoy Lambert & Michael Sturley, Voyage Charters (Informa Law from Routledge, 4th Ed, 2014) at para 17.24. 
65 Moot Scenario at p 65. 
66 Moot Scenario at p 65. 
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(c) The lien on the Cargo cannot be exercised by refusing to proceed further 

 

42 Even if there was valid notice served with adequate information, another rule for the 

valid exercise of Imlam’s lien is that it cannot exercise the lien by halting the ship en 

route to the port of discharge.67 On the facts, the discharge ports specified under the 1st 

Voyage Charterpaty are all in the People’s Republic of China. 68  As a result, by 

stationing the Vessel outside Singapore waters, Imlam (and the Claimant) has 

essentially refused to proceed closer to the ports of discharge, which are located in 

Chinese waters. As a matter of law, this clearly does not constitute a valid exercise of 

the lien on the Cargo. Therefore, the Claimant should not be entitled to retain the benefit 

of the lien on the Cargo as the lien has not been validly exercised. 

 

(3) The Claimant is not entitled to any costs incurred on the exercise of the lien 

on the Cargo 

 

43 Even if the lien on the Cargo was validly exercised, the Claimant can only recover the 

cost incurred in exercising of the lien if the exercise of the lien was reasonable and there 

were attempts to mitigate damages.69  

 

44 Instead of warehousing the Cargo and thereby availing the Vessel, the Claimant chose 

to keep the Cargo on board the Vessel since 20 October 2016, the date on which notice 

                                                

67 The Mihalios Xilas [1978] 2 Lloyd’s Rep 186. 
68 Moot Scenario at p 21. 
69 Metall Market OOO v Vitorio Shipping Co Ltd [2014] QB 760 at [127]. 
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of the lien on the Cargo was allegedly served.70 This purported exercise is unreasonable 

because the Cargo could be kept in a warehouse without losing the benefit of the lien 

on the Cargo71 and would have availed to the Vessel for other uses. Therefore, by 

continually keeping the Cargo on board the Vessel and the Claimant has acted 

unreasonably and failed to mitigate damages. 

 

45 As a result, even if the lien on the Cargo has been exercised validly, the Claimant is not 

entitled to any costs incurred on the exercise of the lien. 

 

E. The 1st Respondent is not liable for detention or damages under the 1st Voyage 

Charterparty because the Claimant has failed to take reasonable mitigatory steps 

 

46 Notwithstanding that the 1st Respondent’s nomination of Ningbo discharge port was 

late, the Claimant must still show that it took all reasonable steps to mitigate the loss 

consequent on the 1st Respondent’s late nomination if it wants to recover said loss.72 

Thus, the Claimant must show that it took all reasonable steps to minimize the duration 

of the detention of the Vessel. On the facts, the Claimant has failed to take all reasonable 

steps, and thus the 1st Respondent is not liable for all losses arising from the detention 

of the Vessel. 

 

(1) The Claimant’s refusal to move closer to discharge ports was unreasonable 

                                                

70 Moot Scenario at p 65. 
71 Cargo ex Argos (1873) LR 5 PC 134. See also Julian Cooke, Timothy Young, Michael Ashcroft, Andrew 
Taylor, John D Kimball, David Martowksi, LeRoy Lambert & Michael Sturley, Voyage Charters (Informa Law 
from Routledge, 4th Ed, 2014) at para 17.28. 
72 The Asia Star [2010] 2 SLR 1154 at [23]–[24]. 
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47 The duration of the detention of the Vessel was extended because the Claimants 

unreasonably refused to move from the present location to a location nearer to the Bohai 

Sea. On the facts, the valid discharge ports listed in the Fixture Recap are all located in 

or around the Bohai Sea region. Thus, a reasonable person in the shipping industry 

facing the Claimant’s situation would have ordered the Vessel to move closer to the 

Bohai Sea region to ensure that once the 1st Respondent has nominated a discharge port, 

the Vessel can reach the nominated discharge port as soon as possible. Had they done 

so, the loss arising from the detention of the Vessel would have been minimized.  

 

(2) The Claimant’s refusal to alter the discharge port was unreasonable 

 

48 The duration of the detention of the Vessel was extended because the Claimants 

unreasonable refused to accept the alternate discharge port of Busan. An aggrieved 

party who chooses to do nothing in the face of reasonable alternatives will be held to a 

stricter standard in showing that its inaction was reasonable.73 Additionally, the crux of 

the duty to mitigate is the protection of commercial fairness74. Thus, if the strict 

insistence on the terms of the 1st Voyage Charterparty is repugnant to commercial 

fairness, it must follow that said insistence was unreasonable. 

 

49 On the facts, a reasonable person in the shipping industry facing the Claimant’s 

situation would have deviated from the strict terms of the 1st Voyage Charterparty and 

accepted the alternate discharge port of Busan. Firstly, there was severe congestion in 

the Chinese ports, which made it nigh impossible to unload at any of them. Secondly, 

                                                

73 The Asia Star [2010] 2 SLR 1154 at [45]. 
74 The Asia Star [2010] 2 SLR 1154 at [32]. 
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the 1st Respondent was willing to amend the freight rate for Busan at an open book 

basis. Thirdly, contrary to the Claimant’s indication that they were unable to travel to 

Busan due to the terms of the Time Chaterparty, cl 1(b) of the Time Charterparty 

actually permits the use of the discharge port in Busan.75 Fourthly, the Claimant’s 

allegation of a lack of safety at the discharge port in Busan due to zombies has ceased 

to be a  concern since the Korean military has secured the area and other ships have 

safely docked there.76 

 

50 Seen in totality, it is clear that the Claimant’s insistence on discharging at a port 

stipulated in the 1st Voyage Chaterparty was not commercially expedient. More 

importantly, the decision to accept Busan as a nominate discharge port would not have 

materially prejudiced the Claimant’s interest. These two factors, coupled with the fact 

that the Claimant had misunderstood its legal relationship with Imlam and ignored 

practical commercial realities in reaching its decision, mean that its refusal to accept 

the discharge port in Busan cannot be seen as reasonable. Thus, the Claimants had an 

obligation to amend the disport to Busan and its failure to do so means that the 1st 

Respondent is not liable for the damage caused by the detention of the Vessel. 

 

IV. Conclusion 

 

51 For these reasons, the 1st Respondent humbly requests the Tribunal to: 

(a) Find that it has no jurisdiction to order the sale of the Cargo pendente lite; 

                                                

75 Moot Scenario at p 1.  
76 Moot Scenario at p 60. 
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(b) Refuse the application for order the sale of the Cargo pendente lite even if it has 

the jurisdiction to do so; 

(c) Find that the Claimant is not entited to exercise any lien over the Cargo; 

(d) Find that the Claimant is not entitled to exercise any lien over the sub-freight; 

and 

(e) Find that the 1st  Respondent is not liable for detention and/or other damages 

under the 1st Voyage Charterparty. 

 
 


