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A. SUMMARY OF FACTS 

1. By a time charterparty dated 15 February 2016 (“the Time Charter”), Imlam Consignorist 

GmbH (“CMI”) as shipowners chartered M.V. “TARDY TESSA” (“the Vessel”) to Furnace 

Trading Pte Ltd (“the Claimant”) for two years. 

 

2. By a voyage charterparty in “COAL-OREVOY” form dated 1 September 2016 (“the Voyage 

Charter”), the Claimant chartered the Vessel to Inferno Resources Sdn Bhd (“the 1st 

Respondent”) for the carriage of 80,000 mt 10% MOLOO Australian Steam Coal (“the 

Cargo”) from Newcastle, NSW, Australia.   

 

3. The Voyage Charter provides inter alia that: 

a. The 1st Respondent shall declare discharge port from specified ports in China “when 

vessel passes Singapore for bunkering”;1 

b. 100% freight2  is to be paid within five banking days after completion of loading and 

signing/releasing of Bills of Lading marked “freight payable as per charter party” and 

receipt of owners’ freight invoice, but in any case before breaking bulk;3 

c. The Claimant “shall have a lien on the cargo for freight… due to them under [the 

Voyage Charter]”;4 (“the Lien Clause”)   

d. The governing law is Singapore law and disputes are to be referred to arbitration as 

per the Singapore Chamber of Maritime Arbitration Rules.5 

 

 

                                                
1 Clause 16 of Part I of Voyage Charter (“VCP-I”). 
2 In this Memorial, “freight” is taken to mean money payable by the 1st Respondent to the Claimant; “sub-freight” will 
mean money payable by the 2nd Respondent to the 1st Respondent. 
3 Clause 19 of VCP-I. 
4 Clause 19(a) of Part II of Voyage Charter (“VCP-II”). 
5 Clause 29 of VCP-I. 
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4. The Claimant alleged that the 1st Respondent subsequently sub-voyage chartered the Vessel 

to Idoncare Berjaya Utama Pty. Ltd (“the 2nd Respondent”) (“the Sub-voyage Charter”).6 

However, no copy of the Sub-voyage Charter has been produced in these proceedings. 

 

5. On 1 October 2016, the Vessel arrived at Kooragang Precinct, Australia for loading, which 

commenced on 2 October 2016 and ended on 4 October 2016. Three identical copies of bill 

of lading dated 4 October 2016 (“the Bill of Lading”) were issued.  

 

6. The Bill of Lading named the 2nd Respondent as shipper and Koyala Global Resources Ltd as 

the Notifying Party. It was consigned “To Order” and further stated on its face “Freight 

payable as per charter party”.  

 

7. On 9 October 2016, the Claimant issued an invoice (No.1002/2016) to the 1st Respondent for 

USD 771,120.48, being freight due under the Voyage Charter on the basis that Shanghai 

would be the discharge port. However, in breach of Clause 28 of Part I of the Voyage Charter 

(“VCP-I”),7 the 1st Respondent failed to pay freight. 

 

8. Pursuant to Clause 28, the 1st Respondent was obliged to pay freight within five banking days 

after completion of loading and signing/releasing of Bills of Lading and receipt of owner's’ 

freight invoice. As the freight invoice was issued on 9 October 2016, the 1st Respondent was 

obliged to pay freight by 14 October 2016.  

 

 

                                                
6 Moot Scenario [23]. 
7 Clause 19 of Confirmation Email (see Moot Scenario [22]). 
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9. Further, the Claimant alleges, and the 1st Respondent denies that while the Vessel arrived in 

Singapore for bunkering on 10 October 2016, the 1st Respondent breached Clause 16 of the 

Voyage Charter by failing to declare a legitimate discharge port. Between 16 October 2016 

and 17 October 2016, the 1st Respondent nominated Busan, South Korea as the discharge port 

thrice due to congestions at Chinese ports; however, each of the nominations were rejected by 

the Claimant. 

 

10. On 20 October 2016, the Claimant sent to the 1st Respondent a Notice of Lien over the Cargo 

in relation to losses and damages caused by the latter’s breach of the Voyage Charter . On the 

same day, the Claimant sent to the 2nd Respondent a notice exercising a lien over the sub-

freight payable by them to the 1st Respondent, for freight and all other monies due to the 

Claimant under the Voyage Charter .  

 

11. On 21 October 2016, the 1st Respondent nominated Ningbo as the discharge port, which is 

within the range stipulated in the Voyage Charter; however, on 22 October 2016, the 

Claimant accepted the 1st Respondent’s repudiatory breach of the Voyage Charter . 

 

12. On 25 November 2016, the Claimant issued a Notice of Arbitration against the 1st and 2nd 

Respondents respectively, claiming, inter alia, that it was entitled to exercise a lien over the 

Cargo and sub-fright payable by the 2nd Respondent. 

 

13. On 26 November 2016, the 1st Respondent and the 2nd Respondent respectively filed a 

Response to Notice of Arbitration and denied liability. 
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14. On 1 December 2016, the Claimant made an urgent application for consolidation of the two 

arbitration proceedings by the Claimant against the 1st and 2nd Respondents and, pursuant to 

the International Arbitration Act (Cap 143A) (“the IAA”), for liberty to sell the Cargo 

pendente lite.  The Respondents indicated that they had no objections to the consolidation 

application.  While the 2nd Respondent indicated that it had no interest in and would take no 

position for the sale of the Cargo, the 1st Respondent objected on the basis that the arbitral 

tribunal (“the Tribunal”) did not have jurisdiction to, and in any event, did not have the basis 

to order the sale of the Cargo. 

 

B. SUMMARY OF ISSUES 

15. The following issues will be addressed below:  

a. Whether the Tribunal has jurisdiction and/or power to grant liberty to the Claimant to 

sell the Cargo under the IAA;  

b. Whether the Claimant has a valid and enforceable lien over the Cargo in respect of 

freight, detention, damages and all amounts due under the Voyage Charter; 

c. Whether the Respondent was liable for detention and/or other damages; and  

d. Whether it is just and necessary for the Tribunal to order the sale of the Cargo. 

 

C. THIS TRIBUNAL DOES NOT HAVE JURISDICTION TO GRANT LIBERTY FOR 

THE SALE OF THE CARGO PENDENTE LITE 

16. Absent a specific right of sale in the bill of lading or under the local law, a shipowner has no 

right to sell the cargo that is subject to a lien,8 and any court or tribunal cannot so order. 

 

                                                
8 Julian Cooke and others (eds), Voyage Charters (4th ed, Informa Law from Routledge 2014) §17.28; Thames Iron 
Works Co v Patent Derrick Co (1860) 1 J & H 93.  
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17. In the instant case, the Bill of Lading and the charterparties produced before this Tribunal do 

not provide for any right to sell the Cargo, even if any lien exists, which is denied. Thus, if 

the Tribunal has jurisdiction to order the sale of the Cargo, the source of such power must 

come from the statutory law in Singapore.  

 

18. The only potential source of such power is s.12(1)(d) of the IAA, which provides that the 

Tribunal shall have powers to “make orders or give directions to any party for the 

preservation, interim custody or sale of any property which is or forms part of the subject-

matter of the dispute”. 

 

19. However, the subject matter of the current dispute is the unpaid freight and the alleged 

liability of the 1st Respondent for failing to nominate a legitimate discharge port. The Cargo 

is not and does not form part of the subject matter of the dispute. 

 

20. Even if the lien over the Cargo, if any, is or forms part of the “subject matter of the dispute”, 

it is a chose in action; thus, as explained below, a chose in action cannot be “property” within 

the meaning of s.12(1)(d) of the IAA. 

 

21. It is trite that statutes shall be construed as a whole,9 and it is presumed that “a word or 

phrase is not to be taken as having different meanings within the same instrument, unless this 

fact is made clear”.10  

 

 

                                                
9 Francis Bennion & Oliver Jones (eds),  Bennion on Statutory Interpretation (6th edn, Sweet & Maxwell 2013), 1030;  
South West Water Authority v Rumble’s [1985] AC 609, 617. 
10 Bennion (n 9), 1034. 
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22. Accordingly, as the word “property” appeared six times within the IAA, it is presumed that it 

has the same meaning throughout. However, “property” within the meaning of the IAA does 

not include a chose in action such as a lien. 

 

23. First, s.12(1)(d) itself allows the Tribunal to order for “the preservation… of any property…”, 

but it is clear that choses in action cannot be the subject of a preservation order. In Bocotra 

Construction Ptd Ltd v Attorney-General,11 the Singapore Court of Appeal construed the 

meaning of “property” in the then Rule 18(g) of Singaporean International Arbitration Centre 

(“SIAC”) Rules,12 which empowers the arbitrator to “order the preservation, storage, sale or 

other disposal of any property or thing under the control of any party”. The Court of Appeal 

considered Rule 18(g) to be mirroring O.29 r.2(1) of the Rules of the Supreme Court,13 which 

empowers the Court to order “detention, custody or preservation” as well as inspection of 

any property which is the subject matter of the cause or matter, etc. The Court of Appeal held 

that on a plain reading of Rule 18(g), a chose in action should not fall within the scope of the 

phrase “property or thing” because of its non-physical nature. To hold otherwise would give 

rise to uncertainty and absurdity.  

 

24. Second, s.12(1)(e) empowers the Tribunal to order for “samples to be taken from, or any 

observation to be made of or experiment conducted upon, any property which is or forms part 

of the subject-matter of the dispute”; but as a matter of both law and logic, such activities 

under s.12(1)(e) can only be conducted upon tangibles.  

 

 

                                                
11 [1995] 2 SLR(R) 282, 301-302. 
12 Now Rule 27(e) of SIAC Rules 2016. 
13 Cap. 322, R 5, 1990 Edn. 
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25. Third, such interpretation is consistent with the three references of the word found under 

s.7(1), which enables the Court to retain arrested “property” in satisfaction for an unpaid 

arbitration award. Again, it is clear that only tangibles can be arrested.  

 

26. Finally, the last reference to “property” is at s.6(3), which provides for broad powers for the 

Court to preserve the rights of the parties when an arbitration proceeding is stayed.  

 

27. As explained in Bennion, “[w]here … the context makes it clear that the term has a 

particular meaning in one place, it will be taken to have that meaning elsewhere”.14 As such, 

this meaning of “property”, with reference to its meaning under s.7(1) and s.12(1)(e), should 

remain consistent throughout the Act to mean tangibles. The argument is supported by the 

fact that s.12(1)(d) immediately precedes s.12(1)(e). 

 

28. This reading not only makes the IAA consistent within itself, but also ensures that the IAA is 

read in line with the SIAC Rules, and also the SCMA Rules which is applicable in the present 

case. The word “property” is used consistently under the SIAC Rules 2016 in a context that 

suggests that it refers to tangibles capable of being inspected or produced, as could be seen 

under Rule 26(1)(b),15 which provides for the power of the Tribunal to order inspection of 

property by the experts, and Rule 27(d) and (e),16 which provides for additional powers of the 

Tribunal.  
                                                
14 Bennion (n 9) 1034. 
15 Insofar as material, Rule 26(1)(b) of SIAC Rules 2016 reads: “[u]nless otherwise agreed by the parties, the Tribunal 
may...require a party to give any expert appointed...any relevant information, or to produce or provide access to any 
relevant documents, goods or property for inspection.” Rule 23(1)(b) of the SIAC Rules 2013, and Rule 31(1)(b) of the 
SCMA Rules 2015 adopts a similar wording. 
16 Similarly, Rule 27(d) of SIAC Rules 2016 reads: “[u]nless otherwise agreed by the parties, in addition to the other 
powers specified in these Rules, and except as prohibited by the mandatory rules of law applicable to the arbitration, the 
Tribunal shall have the power to...order the parties to make any property or item in their possession or control available 
for inspection”, and 27(e) furthers provides for the power to “order the preservation, storage, sale or disposal of any 
property or item which is or forms part of the subject matter of the dispute”. Rule 24(1)(e) & (f) of the SIAC Rules 2013, 
and Rule 33(1)(d) and (f) of the SCMA Rules 2015 adopts a similar wording. 
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29. In contrast, an altogether different concept of “assets”, as opposed to “property”, is used for 

other purposes in the IAA. For example, under s.12(1)(h), a different jurisdiction exists for 

making orders for “ensuring that any award which may be made in the arbitral proceedings 

is not rendered ineffectual by the dissipation of assets by a party”(Emphasis added). Also, 

s.12A(4) carves out an exception for the court to intervene for the purpose of preserving 

evidence or assets where the case is sufficiently urgent.17 Clearly, the legislature 

contemplated a different jurisdiction for the court from that for the Tribunal. 

 

30. Furthermore, even if there is a need to resort to extrinsic materials in determining the 

meaning of “property”, it is noted that the Hansard records show that during the relevant 

parliamentary debates, there was a specific discussion as to how “assets” is a wider concept 

to include choses in actions, as can be seen in the speech of Mr K Shanmugam, the Minister 

for Law during the 2nd Reading for the International Arbitration (Amendment) Bill.18 

However, nothing had been said regarding the other concept of property. This further 

illustrates how the concept of “property” differs from that of “assets”. 

 

31. It is further submitted that s.12(1)(I) does not assist the Claimant in establishing the 

Tribunal’s power to order the sale of the Cargo. Section 12(1)(i) purports to provide the 

Tribunal with the power to order interim injunction and “any other interim measure”. 

However, given that s.12(1)(i) predominantly provides for the Tribunal’s power to order 

interim injunction, “any other interim measure” must be relevant and in aid of the order of 

                                                
17 See Five Ocean Corporation v Cingler Ship Ptd Ltd (PT Commodities & Energy Resources, intervener) [2016] SLR 
1159, §41. 
18 K Shanmugam, Second Reading Speech on the International Arbitration (Amendment) Bill 
<https://www.mlaw.gov.sg/news/parliamentary-speeches-and-responses/second-reading-speech-by-law-minister-k-
shanmugam-on-the-international-arbitration-amendment-bill.html> accessed 15 April 2017, §10. 
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interim injunction. There was no legislative intention in s.12(1)(i) to cover also the power of 

sale. Thus, an order for sale of the Cargo does not fall within “any other interim measure”. 

 

32. More importantly, if s.12(1)(d) was to be given such expansive interpretation, it must run 

amok against the legislative intent behind the setting out a detailed scheme across multiple 

sections, and the presumption that all sections are to not be rendered unnecessary. 

 

33. Section 12(5) of IAA provides that the Tribunal may award any remedy or relief that could 

have been awarded by the High Court if the dispute had been the subject of civil proceedings 

in that court. The remedies and reliefs that the High Court can award are set out in the 

Supreme Court of Judicature Act19 and the Civil Law Act.20 

 

34. Nevertheless, it is submitted that s.12(5) of the IAA also does not assist the Claimant, since 

even if the current dispute is before the High Court, it is uncertain whether the court would 

have jurisdiction to make an order for sale in respect of the Cargo, which currently lies 10 nm 

outside outer port limit, which may be outside Singapore waters. If the Cargo is not within 

Singapore waters, it is doubtful whether the court would have jurisdiction to sell the Cargo. 

 

D. THE CLAIMANT IS NOT ENTITLED TO EXERCISE ANY LIEN OVER THE 

CARGO 

35. In claiming to exercise a lien on the Cargo, the Claimant purports to assert a benefit of a 

contractual lien on the Cargo, owned by 2nd Respondent by virtue of it being the holder of all 

                                                
19 Cap. 322, 2007 Rev Edn. 
20 Cap. 43, 1999 Rev Edn. 
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“To Order” Bills of Lading.21 It is submitted that unless the Claimant can demonstrate the 

Bill of Lading incorporated a lien clause in favour of the Claimant, the Claimant cannot have 

exercised a valid lien on the Cargo for the freight owed by the 1st Respondent to the 

Claimant. 

 

36. Where there are multiple charterparties and the bill of lading does not identify which is 

incorporated, the general rule is that the head charter, to which the shipowner is a party, is 

incorporated.22 This is because “the head charter was the only charter to which the 

shipowners were parties: and they must, in the bill of lading, be taken to be referring to that 

head charter”.23 

 

37. Therefore, as the head charter herein is the Time Charter, to which CMI the shipowner is a 

party, the Bill of Lading incorporated the Time Charter, not the Voyage Charter. 

 

38. Clause 23 of the Time Charter is the only clause therein which provides for a lien. However, 

it only confers upon the shipowner “a lien upon all cargoes, sub-hires and sub-freights 

(including deadfreight and demurrage) belonging or due to the Charterers or any sub-

charterers, for any amounts due under this Charter Party… [and] a lien over any bunkers on 

board the Vessel, as well as over any sums due and/or payable to the Charterers under any 

sub-charter parties”.24 This clause only provides for CMI’s right of lien on the Cargo for 

freights or sub-freights when the Claimant fails to pay hire due under the Time Charter; given 

                                                
21 Procedural Order No 3, §2(1).  
22 Richard Aikens, Richard Lord, and Michael Bools, Bills of Lading (2nd edn, Informa Law from Routledge 2015) 
§7.113; The San Nicholas [1976] 1 Lloyd's Rep 8, 11. 
23 The San Nicholas [1976] 1 Lloyd’s Rep 8 
24 Moot Scenario [10]. 
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that Claimant has duly paid all hires under the Time Charter,25 this clause does not confer 

upon the Claimant any right to exercise any lien on the Cargo. 

 

39. Even if the Bill of Lading incorporated the Voyage Charter, it is submitted that since the 

Claimant is not party to the Bill of Lading which evidences the contract between CMI and the 

2nd Respondent, any right to a lien in favour of the Claimant may only be exercised by CMI 

(who is not a party in this arbitration), not by the Claimant.  

 

40. Although a paragraph in Voyage Charters26 may be relied on for the proposition that a bill of 

lading marked “freight payable as per charterparty” gave the shipowner the legal right 

against the bill of lading holder to receive freight due therein, thus enabling the shipowner to 

exercise a lien on the cargo belonging to the shipper for the freight payable therein,27 it is 

submitted that the proposition is inapposite in this case. The learned authors only 

contemplated a situation when the party failing to pay freight was also the bill of lading 

holder, and that explains why they say the purpose of the term “freight payable as per 

charterparty” enables the shipowner to have the legal right as against the bill of lading 

holder, who is also a party to the the charterparty incorporated into the bill of lading,  to 

receive freight. 

 

 

                                                
25 From October 2016 to December 2016 (see Moot Scenario [34], [36], [38]). 
26 “The purpose of this term is to enable the shipowner to have the legal right as against the bill of lading holder to 
receive freight which is due under the bill of lading, where he is a party to it. The freight may be under a charter to 
which he is a party or under a sub-charter to which he is not a party, but between the shipowner and the bill of lading 
holder, it is immaterial that the former is not a party to the charterparty thus incorporated. The shipowner … may seek 
and receive it for the benefit of a charterer who has discharged his obligations to the shipowner but who may be owed 
freight under a sub-charter .... which is incorporated. As between the shipowner and the bill of lading holder, it is 
enough that the former has the legal right to the freight, whoever else may have equitable or beneficial rights to it in the 
shipowner’s hands…”: Voyage Charters (n 8) §13.39. 
27 Five Ocean (n 17) §35. 
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41. In the present case, however, the 1st Respondent, who is a party to the Voyage Charter 

incorporated in the Bill of Lading, is not the Bill of Lading holder. The 2nd Respondent is 

now the holder of the Bill of Lading, but it does not owe any freight to the Claimant under the 

Voyage Charter. The 2nd Respondent only owes sub-freight to the 1st Respondent, which is 

the “freight” due under the Bill of Lading, but owes nothing to the Claimant. Accordingly, 

CMI cannot possibly have any legal right over the sub-freight owed by the 2nd Respondent to 

the 1st Respondent, and has no enforceable contractual lien on the Cargo owned by the 2nd 

Respondent. 

 

42. Furthermore, in time charterparties and voyage charterparties, the possession and control of 

the ship are not transferred to the Claimant, but instead remain with the shipowner.28 It is trite 

that a lien is a possessory security, and without physical possession there can be no lien.  

 

43. Since the Cargo remained on the Vessel when the Claimant purportedly exercised a lien over 

it, and physical possession of the Cargo remained with the shipowner, the Claimant could not 

have exercised a lien over the Cargo. Hence, the 1st Respondent submits that the Claimant has 

no contractual right to exercise a lien over the Cargo.  

 

44. The common law does not assist the Claimant in establishing a lien on the Cargo for freight. 

Where money is to be paid by the shipper to the shipowner before the delivery of the goods 

for ship’s disbursements or otherwise, such payment will be treated as an advance freight”.29 

 

                                                
28 Jeffrey Pinsler (ed), Bullen & Leake & Jacob's Singapore Precedents of Pleadings (Sweet & Maxwell 2016) §7.06. 
29 Bernard Eder and others (eds), Scrutton on Charterparties and Bills of Lading (23rd edn, Sweet & Maxwell 2015) §16-
005. 
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45. Under Clause 28 of VCP-I,30 freight is payable five banking days after completion of loading 

and signing/releasing of Bill of Ladings marked ‘freight payable as per charter party’ and 

receipt of owners’ freight invoice;31 hence, freight is payable before the delivery of the goods 

for ship’s disbursements and is an advance freight. 

 

46. In the absence of express agreement, there is no common law lien for advance freight.32 

Hence, the lien exercisable by the Claimant in respect of freight, if any, can only be 

contractual in nature. As illustrated above, however, there is no valid contractual lien on the 

Cargo for freight exercisable by the Claimant. 

 

47. Hence, there is neither a contractual nor a common law lien on the Cargo for freight in favour 

of the Claimant.  

 

E. THE 1ST RESPONDENT IS NOT LIABLE FOR DAMAGES SAVE AS TO FREIGHT 

48. The Claimant seeks an award of the following damages: 

a. Freight in the sum of USD 771,120.48, or such amount to be assessed; 

b. Damages for detention (from 11 October 2016 to 21 October 2016, at USD 10,000 per 

day) to be assessed; 

c. Further damages (from 21 October 2016 to present) accruing on a daily basis until the 

lien over the Cargo is discharged; 

d. Damages for breach of the Voyage Charter to be assessed.  

 

49. The 1st Respondent does not dispute the amount of freight owed under head (a). However, the 

                                                
30 Clause 19 of Confirmation Email (see Moot Scenario [22]). 
31 Moot Scenario [22].  
32 How v Kirchner (1857) 11 Moore PC 21; Gardner v Trechmann (1884) 15 QBD 154. 
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1st Respondent submits it should not be held liable for heads (b)-(d). 

 

50. First, the 1st Respondent had not breached its obligation in nominating a port.  

 

51. Second, even if the 1st Respondent breached its obligation in nominating a port, the 1st 

Respondent is not liable for further damages nor damages for breach of the Voyage Charter. 

This is because both the obligations to nominate a port and pay freight are innominate terms, 

the breach of which would not entitle the Claimant to treat the charterparty as terminated. 

Further, the 1st Respondent has always been willing and able to perform the charterparty. Any 

alleged damages under heads (c) and (d) arising from the wrongful termination must be borne 

by the Claimant itself. 

 

52. Lastly, even if the 1st Respondent was in repudiatory breach of the Voyage Charter, since the 

Claimant unreasonably allowed the Vessel to stay adrift, it therefore failed to mitigate and is 

not entitled to any damages under head (c).  

 

E1.      The 1st Respondent discharged its obligation to nominate the discharge port 

53. Under Clause 16 of VCP-I, the 1st Respondent is only obliged to declare the discharging port 

when the Vessel “passes” Singapore for bunkering. “Pass” means to “proceed past” or 

“leave (a thing etc.) … behind in proceeding”.33 Hence, the 1st Respondent will have 

discharged its contractual duty under Clause 16 if it has nominated a discharge port before 

the Vessel proceeds past Singapore or leaves Singapore behind in proceeding in its voyage. 

 

54. However, the Vessel had not “passed” Singapore, since it had not left Singapore behind in 

                                                
33 William R Trumble and Angus Stevenson (eds), Shorter Oxford English Dictionary (5th edn, OUP 2002) 2112.  



20 

proceeding with its voyage but had been drifting outside Singapore’s Port Limits since it 

underwent bunkering.  

 

 

55. In fact, after the Vessel had undergone bunkering and before the Voyage Charter was 

wrongfully terminated by the Claimant, the 1st Respondent had on 21 October 2016 

nominated Ningbo as the discharge port,34 which is within the range stipulated in Clause 16 

and therefore a legitimate nomination. 

 

56. Further, in the email from Gordon Grill of the Claimant dated 22 October 2016, the Claimant 

stopped alleging any failure on the part of the 1st Respondent to nominate a legitimate 

discharge port on time, but only made allegations as to the 1st Respondent’s failure to pay 

freight. It is implicit that there was no breach of Clause 16, since the 1st Respondent had 

nominated a legitimate port (Ningbo) on time. 

 

57. Therefore, the 1st Respondent had not breached its obligation to nominate a port of discharge 

under Clause 16, and is accordingly not liable for damages for detention.  

 

E2.     The obligations to nominate a port and pay freight on time are innominate terms for 

which there had been no repudiatory breaches committed upon 

58. The starting point in determining the nature of a contractual term is that any term is 

innominate unless it is clearly intended to be a condition or a warranty.35 Ultimately, it is a 

                                                
34 Moot Scenario [67].  
35 The Hansa Nord [1976] QB 44, 70H-71B; Grand China Logistics Holding (Group) Co. Ltd. v Spar Shipping AS 
[2016] EWCA Civ 982, §92. 
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matter of the intention of the contracting parties.36 A primary indicator as such in the present 

case is that there was no “time is of the essence” clause in the Voyage Charter, nor is there is 

any such presumption generally,37 particularly for the obligation to make payment.38 

 

59. Accordingly, in the present case, the default position is such that the duty to nominate a port 

and pay freight on time are not conditions, but are instead innominate terms. 

 

The Duty to Nominate a Legitimate Port on time 

60. The contractual duty to nominate a legitimate port on time is not absolute. This is so even 

where there is a specified time for a charterer to nominate a port. If the charterer “fails to give 

orders within the appropriate time, the ship must await those orders until the delay becomes 

such as to frustrate the voyage”.39 Thus, the entitlement of the other party to terminate 

depends on the severity of the breach of such a contractual duty. 

 

61. It is therefore submitted that there is no repudiatory breach on the part of the 1st Respondent. 

 

62. Firstly, there is no repudiatory breach by the 1st Respondent for “nominating” Busan as the 

discharge port. An invalid nomination does not constitute repudiation in itself and is not an 

“automatic ground of discharge”.40 More importantly, this so-called out-of-bounds 

nomination is a request for diversion due to “congestion at Chinese ports”.41 The 1st 

Respondent was aware of the fact that Busan was out-of-bounds, and had even offered to pay 

                                                
36 Grand China (n 35) §20. 
37 Grand China (n 35) §56. 
38 Dalkia Utilities Services Plc v Celtech International Ltd [2006] EWHC Civ 63, §130. 
39 Scrutton (n 29) §9-028; Procter Garrett Marston Ltd v Oakwin Steamship Company Ltd [1926] 1 KB 244; The Timna 
[1970] 2 Lloyd’s Rep 409. 
40 The Gregos [1995] 1 Lloyd’s Rep 1, 10.  
41 Moot Scenario [57]. 
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extra for the extra distance involved.42 In no way should this be seen as a wrongful insistence 

of an invalid port on the part of the 1st Respondent.  

 

63. Secondly, the delay in nomination was not to a scale such that it “frustrated” the voyage.43 

There was no evidence that the voyage was no longer capable of being performed or 

otherwise seriously prejudiced. While the eventual nomination of Ningbo was made 10 days 

late, much of it could be accounted for. This included the aforementioned congestion at the 

legitimate ports, the fact that the 2nd Respondent had yet to nominate a port, and the fact that 

negotiations between the parties took place over three days. 

 

64. Despite the 1st Respondent’s explanations and the seeking of the Claimant’s patience, the 

Claimant replied with an ultimatum that the 1st Respondent was to make a legitimate 

nomination before 20 October 2016 noon or else it shall terminate the contract.44 This left the 

1st Respondent with less than 23 hours to solve these problems. More crucially, after the 

initial deadline had passed, the Claimant sent another request for nomination after its self-

imposed deadline. 

 

65. The 1st Respondent nominated Ningbo on 21 October 2016, in compliance of its contractual 

obligations,45 before the Claimant issued the “NOTICE OF TERMINATION”, which made 

no mention of the nomination issue at all. On the facts, these emails of the Claimant must be 

seen as a waiver of its right to insist on the original nomination deadline, or in the alternative, 

as evidence that the delay was not one that “frustrated the voyage”, allowing the Claimant to 

                                                
42 Moot Scenario [58]. 
43 Scrutton (n 29) §9-028; Procter (n 39); The Timna (n 3). 
44 Moot Scenario [64]. 
45 See paragraphs 59-66 above.  
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terminate the Voyage Charter. 

 

66. Therefore, the 1st Respondent did not commit any repudiatory breach, and the Claimant was 

not entitled to terminate the Voyage Charter on the alleged failure of the 1st Respondent to 

nominate the discharge port.  

 

The Duty to Pay Freight on Time 

67. It is trite that time of payment is not generally of the essence of commercial contract unless 

the parties have agreed (either expressly or by necessary implication) that it should be so. No 

such agreement, whether express or implied, could be found in the present case, as 

established above.46 Thus, the general requirement to pay on time in commercial agreements 

was only an “innominate term”, as held by the English Court of Appeal.47 

 

68. In Grand China Logistics,48 it was held that the obligation to pay hire on time under a time 

charterparty is an innominate term. It is submitted that, in a similar vein, the 1st Respondent’s 

duty to pay freight on time should also be held as an innominate term. 

 

69. Further, the present case exhibits features similar to those in Grand China, which renders the 

argument that the Tribunal to follow Grand China ever stronger: 

a. There was no provision for time to be “of the essence”49 in the Voyage Charter,50 or 

the Confirmatory Email.51 The contention that the obligation to pay freight on time 

was an innominate term is further bolstered with the fact that there were provisions for 
                                                
46 See §58 above. 
47 Ioannis Valilas v Valdet Januzaj [2014] EWCA Civ 436, §41. 
48 Grand China (n 35) §93. 
49 Grand China (n 35) §55. 
50 Moot Scenario [29]. 
51 Moot Scenario [22].  
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termination of the Voyage Charter in various other situations,52 but not when there is a 

failure to pay freight on time. There is no evidence of the delay in payment rendering 

the Claimant’s performance of its duties under the time charterparty impossible.53 The 

consequences of delays could vary dramatically.54 To allow termination in any breach 

would lead to a disproportionate consequence where trivial breaches would entitle 

owners to withdraw a vessel.55 

b. If the market intends to make punctual payment of freight a condition, the standard 

forms of voyage charterparties can be amended to such effect.56 At any rate, there is 

no evidence of such market practice before the Tribunal. 

 

70. Having established that this duty is merely an innominate term, it is axiomatic that a breach 

of such an innominate term does not automatically entitle the other party to terminate unless 

the breach goes to the root of the contract.57 

 

71. Authorities have repeatedly pointed out that only breaches “going to the root of the contract” 

amounts to repudiatory breach and entitles the innocent party to terminate the contract and 

they differed in holding whether late payment amounts to repudiatory breach. The courts 

must look to the practical results of the breach in order to decide whether it goes to the root of 

the contract,58 and that involves an assessment of the seriousness of the breaches on the 

particular facts of each case.59 

 
                                                
52 Moot Scenario [26], [30]. 
53 Grand China (n 35) §54. 
54 Grand China (n 35) §55. 
55 Grand China (n 35) §§58-62. 
56 See Grand China (n 35) §63. Though this case concerns a time charterparty instead, the same reasoning applies. 
57 Valilas (n 47) §41.  
58 Decro-Wall International SA v Practitioners in Marketing Ltd [1971] 1 WLR 361, 368. 
59 Valilas (n 47) §32. 
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72. As such, the Claimant bears the burden of proving a repudiatory breach by establishing that 

the alleged failure to pay freight on time on the part of the 1st Respondent involved serious 

consequences for the Claimant under the Voyage Charter.60 It is respectfully submitted that 

the Claimant has failed to do so. 

 

73. It must be noted that the 1st Respondent had highlighted its willingness to perform, and had 

promised payment latest by Cargo discharge.61 Such willingness to perform,62 and the fact 

that the Claimant knew about the 1st Respondent’s promise to pay freight in due course are 

highly relevant factors pointing towards the conclusion that there was no repudiatory 

breach,63 and that the Claimant’s termination of the Voyage Charter was wrongful. 

 

74. This wrongful termination constituted a repudiatory breach on the part of the Claimant, which 

the 1st Respondent had accepted.64 It is thus the Claimant, instead of the 1st Respondent, who 

should be responsible for all losses suffered.  

 

E3.      The Claimant failed to mitigate and/or engaged in unreasonable conduct 

75. Even if the 1st Respondent was liable for detention, which is denied, it is submitted that the 

Claimant had failed to mitigate, and in any event had engaged in unreasonable conduct, such 

that the 1st Respondent is not liable for detention for the period after the Voyage Charter was 

terminated.  

 

 

                                                
60 Valilas (n 47) §56. 
61 Moot Scenario [68]. 
62 Grand China (n 35) §67. 
63 Valilas (n 47) §64. 
64 Moot Scenario [69]. 
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76. It is trite that a claimant has a duty to mitigate its loss by taking “all reasonable steps to 

mitigate the loss consequent on the breach”, and he may not claim “any part of the damage 

which is due to his neglect to take such steps”.65 That is to say, damages will not be awarded 

for losses that the Claimant could reasonably have avoided.66 The learned editors of Scrutton 

stated that an “example of the duty to mitigate loss is seen in the principle that an owner 

cannot claim damages for detention of his ship, if by taking a certain reasonable course he 

could have avoided such detention”.67 

 

77. In the present case, after the Voyage Charter had terminated, the Claimant could and should 

have reduced the length of delay by directing the Vessel to a port to discharge the goods, as 

suggested by the 1st Respondent. Yet, it did not do so, and instead let the Vessel stay adrift in 

Singapore’s outer port limits for months and incur unnecessary costs without good cause. 

 

78. Since the Claimant had failed to mitigate its loss, damages for detention payable by the 1st 

Respondent, if any, should not include losses incurred after a reasonable time for receiving 

orders has lapsed.  

 

F. IT IS NEITHER NECESSARY NOR JUST FOR THE CARGO TO BE SOLD 

PENDENTE LITE 

79. As submitted above, the Tribunal does not have the jurisdiction to make such an order for 

sale. However, in the event that the Tribunal took the view that it has jurisdiction to so order, 

it is submitted that such power is to be exercised with more caution and restraint than a court 

                                                
65 British Westinghouse Electric and Manufacturing Company v Underground Electric Railways Company of London 
[1912] AC 673, 689. 
66 The Asia Star [2010] 2 Lloyd’s Rep 121. 
67 Scrutton (n 29) §20.012. 
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in making such an unusual order. 

 

80. In considering whether to order a sale pendente lite by a court, the leading authority is The 

Myrto,68 which has been followed and/or cited in England,69 Northern Ireland,70 Canada,71 

New Zealand,72 and Singapore.73 It was held in the case that, such an order should only be 

granted where is there is a “good reason”.74  Moreover, there is a duty for the court (and 

similarly for the Tribunal) to “examine more critically than it would normally do” as whether 

there is such a “good reason” where the order is opposed,75 as it is in the instant case. 

 

81. It is submitted that the Cargo should not be sold pendente lite as there are no “good reasons” 

to do so.  

 

F1.       Lack of Urgency 

82. “Good reasons” justifying an order of sale to be made must have an element of urgency,76 

such as that the goods in question are perishable, or otherwise depreciating in value rendering 

them no longer capable of meeting the claim77 by the time of trial which is often months if 

not years away.78 

 
                                                
68 [1977] 2 Lloyd’s Rep 243. While the decision is reversed on other grounds, these factors remain relevant. 
69 See, eg,  Bank of Scotland plc v Owners of the M/V ‘Union Gold’ & Ors [2013] EWHC 1696. 
70 Purcell Bros Limited v The Owners, Charterers and All Persons Claiming to be Interested in the Motor Vessel Star 
Vikin [2015] NIQB 70. The source of the Court’s power to order a sale pendente lite comes from Order 29 Rule 5 of the 
Rules of the Court of Judicature (N.I.) 1980, which reads the same Order 29, Rule 4, Rules of the Supreme Court. 
71 See, eg, The Essington II [2005] FCJ No 125. 
72 See, eg, Glencore Grain BV v The Ship Lancelot V [2015] NZHC 2052. 
73 Foo Chee Hock and others (ed), Singapore Civil Procedure 2017 (Sweet & Maxwell 2016) §70/21/4. 
74 The Myrto (n 68) 259. 
75 The Myrto (n 68) 260. 
76 Five Ocean (n 17) §59. Though this is a case based on s.12A of the IAA rather than s.12, it is contended similar 
considerations apply on this aspect. 
77 See O.29 r.4 of the old English Rules of the Supreme Court of 1965, which is now replaced by the Civil Procedure 
Rules 1998, r25.1(c)(v), which share the same wordings with the Singaporean counterpart. 
78 The Myrto (n 68) 260. 
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83. In light of the submissions on the merits of the Claimant’s case, a more realistic assessment 

of damages for which Respondent would be liable would only be for the freight in the sum of 

USD 771,120.48. This is far below the value of the Cargo, which, even on the worst case 

scenario,79 would be worth USD 2,527,561.56. 

 

84. Despite the allegation that there are signs of the Cargo overheating, this is based merely on a 

self-serving statement of that of the Claimant80 and not supported by expert evidence. Even if 

the allegation is true, it is submitted that the cause remains to be the Claimant’s own failure to 

adopt a more reasonable course of action. The Claimant could have nonetheless discharged 

the Cargo at any nearby legitimate port and taken necessary measures to preserve it. 

 

85. At any rate, there is no sign that the value of the Cargo would drop significantly further. If 

anything, there is a potential for the value of the Cargo to go up again given the upward trend 

in the Asian Pacific Coal market as indicated by the benchmark Newcastle NSW Australia 

price.81 

 

86. As to the welfare of the crew, even if such allegations of the Claimant as to concerns their 

safety and welfare were made out, it is again submitted that, after the Voyage Charter was 

terminated, it is the Claimant who failed to direct the Vessel to a legitimate port or any other 

safe port as suggested by the 1st Respondent to replenish supplies, or even replace allegedly 

resigning crew members. Further, alleged welfare issues was first raised nearly five months 

ago.82 It is hard to see whether there can still be any questions of urgency. Nor is there an 

                                                
79 Moot Scenario [101]-[102]. 
80 Moot Scenario [37]. 
81 Moot Scenario [99]-[100]. 
82 Moot Scenario [37]. 
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immediate need for the order for sale in order to pay for the medical expenses of the crew on 

humanitarian grounds.83 

 

F2.      Availability of Practical Alternatives 

87. Further, if there are no practical alternatives,84 as is submitted to be the case here, there is no 

need for the Tribunal to grant such an extraordinary order. 

 

88. One obvious and viable alternative in the present case would be for the Claimant to direct the 

Vessel to a nearby legitimate port to discharge the Cargo. While it has been held that the fact 

that the place of discharge does not recognise a shipowner’s lien over the cargo was a factor 

which contributed to the necessity of selling the cargo to preserve a lien,85 in the present case, 

the nominated discharge port is Ningbo, China, whose law recognises the existence of liens 

as a matter of principle.86 There is no legal or commercial reason preventing the Claimant 

from discharging and placing the Cargo in a warehouse within the Claimant’s control, which 

would have significantly reduced costs while still preserve the Claimant’s alleged lien.87 

 

89. As such, there are no just and necessary grounds for the Tribunal to order the sale of the 

Cargo.  

 

                                                
83 Lancelot V (n 72) is thus distinguished. 
84 Maldives Airport Co Ltd v GMR Malé International Airport Pte Ltd [2013] 2 SLR 449, §44; Five Ocean (n 17) §§60-
61. 
85 Five Ocean (n 17). 
86

 Art. 87 of the Maritime Code of the People’s Republic of China (中华人民共和国海商法) 

reads: “If the freight, contribution in average, demurrage to be paid to the carrier and 

other necessary charges paid by the carrier on behalf of the owner of the goods as well 

as other charges to be paid to the carrier have not been paid in full, nor has 

appropriate security been given, the carrier may have a lien, to a reasonable extent, on 

the goods.” 
87 Voyage Charters (n 8) §17A.18. 
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G. CONCLUSION 

90. It is respectfully submitted that the Tribunal does not have power to make an order for sale in 

respect of the Cargo since no such power is provided in the bill of lading or statutes. Further, 

there is no exercisable contractual or common law lien over the Cargo, and the 1st 

Respondent is not liable to the Claimant for detention and/or other damages under the 

Voyage Charter. In any event, it is neither just nor necessary to make an order for sale of the 

Cargo.  

 

91. For all the foregoing reasons, it is submitted that the present application of the Claimant 

should be dismissed with costs. 

 


