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Claimant       Furnace Trading Pte Ltd 
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The Vessel      M.V. Tardy Tessa 

 

Time Charterer      Imlam Consignorist GmbH 

 

Time Charterparty     The Time Charterparty between  

       Claimant and the Time Charterer 

Voyage Charterparty      The Voyage Charterparty between  
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SUMMARY OF FACTS 

  

A. THE CHARTERPARTIES  

1. On 15 February 2016, Imlam Consignorist GmbH (“the Owner”) the owner of M.V. Tardy 

Tessa (“the Vessel”) entered into a time charterparty (“Time Charterparty”) with Furnace 

Trading Pte Ltd (“Claimant”) which later becaome the disponent owner of the Vessel. 

 

2. The Claimant then entered into a voyage charterparty (“Voyage Charterparty”) with Inferno 

Resources Ltd (“Respondent”) evidenced by a clean fixture recap (“the Fixture Recap”). 

 

B. PERFORMANCE OF THE CHARTERPARTY 

 

3. The Claimant voyage chartered the Vessel to the Respondent for the carriage of 80,000 mt 

10% MOLOO Australian Steam Coal from Newcastle to a China. 

  

4. On 4 October 2016, a bill of lading (“B/L”) was issued by the Owner to Idoncare Berjaya 

Utama Pty. Ltd (“Idoncare”) as the shipper, cosigned to order. 

 

5. Pursuant to the Voyage Charterparty, the Respondent is to nominate a discharge port listed in 

the Fixture Recap when the Vessel passes Singapore for bunkering, and make full payment of 

freight within 5 banking days after completion of loading and singing/releasing of B/L. 

 

6. The Respondent failed to pay freight and nominate discharge port within and after the required 

time as they had yet to receive the same from their sub-charterer, Idoncare.  

 

7. On 16 October 2016, the Respondent requested to nominate Busan as discharge port due to 

congestion at Chinese ports but denied by the Claimant. The Respondent’s repeated requests for 

Busan were also denied. 

 

8. On 20 October 2016, the Claimant issue a notice of lien to the Respondent for the substantial 

losses, costs, expenses and damages incurred by the Claimant as a result of the Respondent’s 
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breach of Voyage Charterparty for the failure to fulfil the two obligations. A notice of lien on 

sub-freight was also issued to Idoncare. 

  

9. On 22 October 2016, the Claimant issued a notice of termination to the Respondent. Upon 

receiving the notice, the Respondent considered owners in repudiatory breach of the Voyage 

Charterparty. 

  

10. On 25 November 2016, the Claimant issued two notices of arbitration to the Claimant and 

Idoncare respectively pursuant to Clause 29 in the Fixture Recap (“Arbitration Clause”). On 1 

December, the Claimant filed an urgent application (“this application”) to consolidate both the 

arbitration and for the liberty to sell the cargo (“Cargo”) on board the Vessel pendente lite. 

 

11. The Respondent declines to make any written and oral submissions and submits to the 

jurisdiction of the Arbitral Tribunal (“this Tribunal”). 

 

SUMMARY OF ISSUES 

1. The following issues arise for determination for Tribunal: 

a. Whether the Tribunal has the jurisdiction and/or power to grant liberty to the 

Claimant to sell the cargo on board the Vessel pendente lite. 

b. Whether the Respondent is liable to the Claimant for detention and/or other damages 

under the Voyage Charterparty. 

c. Whether the Claimant is entitled to exercise any lien over the cargo. 

d. Whether it is necessary nor just for the cargo on board the Vessel to be sold pendente 

lite.  
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I. THIS TRIBUNAL DOES NOT HAVE JURISDICTION AND POWER TO 

GRANT LIBERTY TO THE CLAIMANT TO SELL THE CARGO ON 

BOARD M.V. TARDY  TESSA PENDENTE LITE 

A.   The Cargo is not subject to this Tribunal’s arbitral jurisdiction and power 

1. As arbitration is a creature of contract, the extend of an arbitral tribunal’s jurisdiction goes 

only as far as agreed by the parties.1 The jurisdiction of this Tribunal is derived solely from the 

Arbitration Clause in the Voyage Charterparty. However, the Cargo does not fall within such 

jurisdiction.  

a) A claim affecting the Cargo falls outside the scope of Arbitration  

  Clause 

2. A voyage charterparty is a contract of hire of a vessel’s services, unlike a bill of lading which 

is a contract of carriage of goods.2 A claim affecting the cargo on board a vessel cannot by any 

stretch of the phrase be regarded as a “dispute arising out of or in connection with” a contract of 

hire of the Vessel’s service. 

3. A careful and commercially-minded construction of an agreement3 involves ascertaining the 

intention of the authors of a commercial instrument4 having regard not merely to the individual 

words used, but the agreement as a whole.5 A pro-arbitration approach in construing an 

                                                                 
1
 Gary Born, International Commercial Arbitration (2nd

 

ed, Kluwer Law International, 2014), 1060. 
2
 W. Tetley, The Hamburg Rules: A Choice for the EEC? (Bill of Lading and the Conflicts of Laws) (Maklu, 1994), 

pg 52, Rene David, International Encyclopedia of Comparative Law, Instalment 12 (Martinus Nijhoff Publishers, 

1981), pg 35. 
3
 Trust Risk  Group SpA v Amtrust Europe Ltd [2015] EWCA Civ 437, [48]. 

4
 Austin J in ACD Tridon Inc v Tridon Australia Pty Ltd [2002] NSWSC 896, [119]–[120]. 

5
 VK Holdings (HK) Ltd v Panasonic Eco Solutions (Hong Kong) Company Ltd HCCT 19/2014, [25]. 
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arbitration clause should not to be applied irrespective of the context in which the underlying 

agreement was entered into or the plain meaning of the words.6 

4. The Voyage Charterparty provides, exhaustively, for the rights and obligations of the parties. 

However, the fact that any sale of the cargo is nowhere mentioned therein is clearly indicative of 

the parties’ intention not to refer such disputes to this Tribunal. Accordingly, this application 

falls outside the scope of the Arbitration Clause and consequently, the Tribunal’s jurisdiction.  

b) The Bill of Lading did not incorporate any arbitration agreement  

  vesting jurisdiction to this Tribunal to hear a dispute over the selling  

  of the Cargo 

5. The Bill of Lading gives no identification whether the charterparty stated therein refers to the 

Time Charterparty or the Voyage Charterparty, both of which provide substantially different 

dispute resolution clauses.  

i. The Bill of Lading incorporated the Time Charterparty 

6. The general presumption of incorporation from the head charter where the charterparty is not 

identified7 should be applied in the present case. The Time Charterparty, being the head 

charterparty  was the only charterparty which the shipowner was privy to, hence the B/L must be 

taken to refer to the Time Charterparty.8 The dispute resolution clause in the Time Charterparty 

                                                                 
6
 Rals International Pte Ltd v Cassa di Risparmio di Parma e Piacenza SpA [2016] SGCA 53, [34]. 

7
 Paul Todd, Principled of the Carriage of Goods by Sea (Routledge, 2015), 15.2.3.1. 

8
 Pacific Molasses Co. and United Molasses Trading Co. Ltd. v. Entre Rios Compania Naviera S.A. (The “San 

Nicholas”) [1976] 1 Llyod’s  Rep. 8, 11. 
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provides that the parties submit to the exclusive jurisdiction of the Singapore International 

Commercial Court in the event of disputes.9  

ii.       In any event, the incorporation of the arbitration clause from 

 the Voyage Charterparty does not extend this Tribunal’s 

 jurisdiction to hear disputes arising from the B/L 

7. In construing the incorporating clause in the Bill of Lading, it is necessary to look at both the 

precise words in the Bill of Lading and also the Arbitration Clause in the Voyage Charterparty.10 

It clear that the arbitration clause applies to the disputes arising out of or in connection with only 

the Voyage Charterparty. The wording of such clause is thus not wide enough to apply to dispute 

arising out of or in connection with the Bill of Lading. It is not permissible to manipulate the 

wording of the arbitration clause so as to widen the arbitration clause to cover disputes arising 

under a Bill of Lading.11  

8. For instance, if the parties had specified in the bill of lading incorporation clause to include 

also demurrage clause from the charterparty, that would not permit verbal manipulation of the 

demurrage clause in the charterparty so to impose any such obligation on any party to the bill 

other than the charterer himself. Consequently, the wording of a clause in the bill of lading 

incorporating the arbitration clause from a charterparty should not be manipulated to apply to 

disputes under the bill of lading and disputes between the shipowners and bill of lading holders.12  

                                                                 
9
 Moot Scenario pg 18, Clause 50 Time Charterparty. 

10
 The Annefield [1971] 1 Llyod’s  Rep 1. 

11
 Miramar Maritime Corporation v. Holborn Oil Trading Ltd [1984] 2 Llyod’s  Rep 129. 

12
 Navigazione Alta Italia SpA v. Svenska Petroleum AB (The “Nai Matteini”) [1998] 1 Llyod’s  Rep. 452, 457. 
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9. Although there are cases allowing such manipulation to honour the intention of the parties in 

incorporating the arbitration clause,13 those cases are held to be distinguishable where there are 

two charterparties, as opposed to just one, that creates an uncertainty as to which chartyparty is 

to be incorporated.14 Since the present dispute presents the same uncertainty, this Tribunal 

should take a similar position in “The Nai Matteini” that prohibits the manipulation of the 

wording of the arbitration clause that “add words to the arbitration clause”15 to make it 

applicable to the dispute arising out of the B/L. 

10. Even if the B/L is construed to have incorporated the Arbitration Clause, it would not extend 

to disputes arising out of the B/L absent of any express provision to such effect.16 Any 

construction otherwise would amount to an impermissible and unjustifiable manipulation of that 

arbitration clause. Hence, this Tribunal lacks jurisdiction to hear any dispute relating to the 

Cargo. 

c) The Cargo does not form part of the subject matter of the main  

  dispute under Section 12(1)(d) of the Singapore International   

  Arbitration Act 

11. The power of an arbitral tribunal to make orders for the interim sale of property is limited to 

property that is or forms part of the subject-matter of the dispute.17 A narrow interpretation of the 

“subject-matter of dispute” is necessary to avoid a slippery slope whereby tribunal will define the 

                                                                 
13

 The Rena K [1978] 1 Lloyd’s  Rep. 545 
14

 The “Nai Matteini” [1998] 1 Llyod’s  Rep. 452, 457. 
15

 The Merak  [1964] 2 Llyod’s  Rep 526, 533. 
16

 Rals International Pte Ltd v Cassa di Risparmio di Parma e Piacenza SpA [2016] SGCA 53, [49]. 
17

 International Arbitration Act (Chapter 143A) (Singapore), Section 12(1)(d). 



    5 
 

all-encompassing term to include anything and everything.18 The subject-matter of the main 

dispute is the unpaid freight and damages for the Respondent’s alleged breaches arising from the 

Voyage Charterparty, a contract of hire for a vessel’s service. Thus, the Cargo, which arises from 

the contract of carriage of goods between the carrier and shipper instead, cannot be regarded as 

the subject-matter of dispute.  

B.  This Tribunal lacks power to grant order for sale affecting third party rights 

a) This Tribunal cannot grant an interim order against a non-party to  

  the arbitration 

12. The decision in the recent case of Five Ocean Corporation v Cingler Ship Pte Ltd19, which 

bears close resemblance to the facts of the present case, suggests that the shipowner, IMLAM, is 

the appropriate party to assert an interest in the cargo in this application and not the Claimant. 

The Claimant has only the right to direct IMLAM to retain the cargo pursuant to the lien clause 

in the Voyage charterparty. Ultimately, the right to assert an interest to retain the cargo pursuant 

to a contractual lien belongs to IMLAM who has physical possession over the cargo. As such, 

any order for sale of Cargo can only be granted to IMLAM, and not the Claimant. 

13. Even if the Claimant has a right to lien over the Cargo, liens cannot be enforced by sale in 

absence of statutory powers.20 Section 12(1) of the IAA grants power to this Tribunal to make 

orders or give directions to any party for interim measures listed in the sub-section. “Party” is 

defined only as a party to the arbitration agreement or party to the arbitration.21 Since IMLAM is 

                                                                 
18

 Christopher Huntley, The Scope of Article 17 : Interim Measures under the UNCITRAL Model Law, (2005) 9 

Vindobona Journal 1, 740 PLI/Lit. 1181*78. 
19

 [2015] SGHC 211 
20

 Emilia Shipping Inc v State Enterprise, For Pulp and Paper Industries [1991] 2 MLJ 379 at 384 
21

 International Arbitration Act (Chapter 143A) (Singapore), Section 2. 
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neither a party to the arbitration clause nor a party to this arbitration, IMLAM is not subject to 

this Tribunal’s power under section 12 of the IAA.  

b)   This application affects the rights of IMLAM as the shipowner of M.V. 

 Tardy Tessa 

14. The Time Charterparty concluded between IMLAM and the Claimant contains a Lien Clause 

which provides that the owners shall have a lien upon all cargoes, sub-hire and sub-freights 

belonging or due to the Charterers, the Claimant, or any sub-charterers, for any amount due 

under the Time Charterparty.22 This lien clause is intended to give the owner a lien in cases 

where the sub-freight is due to the charterer and not to the owner.23 Where the time charterer has 

defaulted, the shipowner can step in and claim payment of such sub-freights for himself, 

provided they have not already been paid.24 

15. The shipowner inconvertibly has a right to contractual lien over the cargo25, which arises 

from the Time Charterparty as mutually agreed between IMLAM and the Claimant. Granting an 

order for sale of the Cargo would invariably affect IMLAM’s rights under the Time Charterparty 

to exercise the lien in the event that the Claimant defaults the payment of hire. 

16. Alternatively, IMLAM’s shipowner rights also arise from the B/L. A shipowner could 

intervene to claim freight directly from the shipper at any time before it had been paid, and a 

provision in the bill of lading contract that freight should be payable "as per charterparty" did not 

exclude that right.26 The right of the IMLAM to intervene to have freight under their contract 

                                                                 
22

 Moot Scenario pg 10. 
23

 Molthes Rederi v. Ellerman’s (1926) 26 Llyod’s  Rep. 259, 262. 
24

 The Spiros C [2002] 2 Llyod’s  Rep 319, [11]. 
25

 Samsun Logix v. Oceantrade [2007] EWHC 2372, [31]. 
26

 The "Bulk  Chile” [2012] EWHC 2107 
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with shipper paid direct to themselves was distinct from any right that they might have to a lien 

over freight under clause 18 of the Time Charterparty.27 

c) Only the court can order for the sale of the Cargo affecting third party rights 

17. The Singapore courts have concurrent jurisdiction with the arbitral tribunal in granting 

interim awards.28 Although it is widely recognised that the court’s role is supportive in nature,29 

the Court shall exercise its power in granting such interim measure where the case involves third 

parties over which the arbitral tribunal has no jurisdiction over.30 Emphasis should be given to 

the drafting history of Section 12 of the IAA31 which provided that arbitrators “should not have 

the power to make orders affecting third party rights, such powers should remain the preserve of 

the court.”32 Having submitted that this application invariably affects the rights of a third party 

i.e. IMLAM, the court should be the only forum vested with power to grant this application. 

C.  This Tribunal is not the proper forum to hear this application 

a) The sale of a ship’s cargo is an action in rem which lies within the 

exclusive jurisdiction of the Admiralty Courts  

18. It is widely accepted in common law jurisdiction that an order of sale of the a ship’s cargo 

can only be awarded by the admiralty courts.33 This is also true under Singapore law, as reflected 

in the High Court (Admiralty Jurisdiction) Act34 and the Rules of Court.35 

                                                                 
27

 The "Bulk  Chile” [2012] EWHC 2107 
28

 International Arbitration Act (Chapter 143A) (Singapore), Section 12A. 
29

 NCC International AB v Alliance Concrete Singapore Pte Ltd [2008] 2 SLR(R) 565 [29] 
30

 NCC International AB v Alliance Concrete Singapore Pte Ltd [2008] 2 SLR(R) 565 [41] 
31

 NCC International AB v Alliance Concrete Singapore Pte Ltd [2008] 2 SLR(R) 565 [28] 
32

 Law Reform Sub-Committee on Review of Arbitration Laws, Annex V of the Sub-Committee’s 1993 report, [47] 
33

 English Civil Procedure Rules 61.10. 
34

 Section 3; Section 4. 
35

 Order 70. 
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19. The Cargo on board the Vessel, if not landed or unshipped36, can only be sold judicially by 

the High Court in exercising its admiralty jurisdiction pursuant to Section 7 of the the High Court 

(Admiralty Jurisdiction) Act. This requires an invocation of the admiralty jurisdiction by an 

action in rem against the Cargo.37 Jurisdiction is only invoked when the writ is served or warrant 

of arrest is executed on the vessel (whichever earlier)38, in accordance with the Rules of Court.39 

There is a strict and systematic admiralty regime created through the HC(AJ)A and the ROC that 

regulates admiralty claims and renders any action in rem with regards to maritime property to lie 

solely within the exclusive jurisdiction of the Admiralty Courts. This regime is not merely 

procedural but also intended to protect the substantive rights of interested parties. Even though 

the IAA provides for a tribunal’s power to order an interim sale of property in arbitration, such 

general provisions cannot override the strict statutory regime governing admiralty claims in rem. 

20. Hence, the Claimant should not be allowed to invoke this Tribunal’s jurisdiction to order for 

the sale of the Cargo, as it would circumvent the exclusive jurisdiction of the Singapore 

Admiralty Courts, to the detriment of the rights of third parties. 

b) The sale of a ship’s cargo by an arbitration tribunal would circumvent 

 the Admiralty Court’s jurisdiction and the power of this tribunal 

 under IAA cannot be exercised 

21. A dispute is not arbitrable when legislation precludes the use of arbitration for the particular 

type of dispute in question, as evidenced by the statute’s text or legislative history.40 S.12(5) of 

the IAA does not confer upon arbitral tribunals the power to grant all statute-based remedies or 

                                                                 
36

 Singapore Merchant Shipping Act, Part VII provides for statutory sale of good by the warehouseman where the 

shipowner had exercise its power to land goods under Section 126.  
37

 High Court (Admiralty Jurisdiction) Act, Section 4(2); Section 3(1). 
38

 The “Fierbinti" [1994] 3 SLR 864 at [40]. 
39

 O 70 r 7(2). 
40

 Larsen Oil and Gas Pte Ltd v Petroprod Ltd [2011] SGCA 21 at [44]. 
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reliefs available to the High Court.41 For instance, any dispute affecting the assets of an insolvent 

company and substantive rights of its creditors is not arbitrable, as it would undermine the 

insolvency regime.42 

22. Likewise, actions in rem have always been within the remit of the courts, resting on statutory 

powers43 and backed by coercive powers of the admiralty courts.44 Thus, this Tribunal’s power 

under Section 12 of the IAA does not extend to granting interim relief (the sale of Cargo) that 

lies solely within the admiralty jurisdiction of the courts. 

c)  In any event, any order granted by this Tribunal for the sale of the  

   Cargo would be ineffective and futile 

23. Presently, the exact location of the M.V. Tardy Tessa remains unknown. Therefore, there are 

serious doubts as to whether it would fall within jurisdiction of the admiralty courts of 

Singapore. A vessel or cargo could not be arrested or served with a writ if it was outside the 

territorial waters of Singapore. Even within territorial waters, an arrest is strictly bound by terms 

and conditions stipulated in the letter of authorisation granted by the Registrar which may 

prohibit arrest outside of port limits. The fact that the Claimant refuses to direct the ship to dock 

in any port is indicative of its intention to avoid the procedural requirement and jurisdiction of 

the Singapore admiralty courts. 

24. Even in the event that the Cargo comes within the Singapore’s territory, this Tribunal still 

lacks the jurisdiction to hear this application. Although Singaporean courts generally only play a 

supportive role in the hearing and granting of interim measures in international arbitrations, the 

                                                                 
41

 Silica Investors Ltd v Tomolugen Holdings Ltd and others  [2014] SGHC 101 at [95]. 
42

 Larsen Oil and Gas Pte Ltd v Petroprod Ltd [2011] SGCA 21 at [50]. 
43

 High Court (Admiralty Jurisdiction) Act, Rules of Court 
44

 Silica Investors Ltd v Tomolugen Holdings Ltd and others  [2014] SGHC 101 at [96]. 
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court will be the more suitable forum in situations where the court’s coercive enforcement is 

required to give effect to the interim relief prayed for.45  In the present application, the Claimant 

seeks to sell the Cargo as security for its claim pending litigation. This can only be effected by 

the sale proceeds first being paid into Court, and then later distributed by the Court based on the 

rights of the parties in order of the priorities46. Hence, the Claimant ought to have gone to the 

Singapore courts directly to apply for such interim and final orders. 

25. In any event, even if this Tribunal grants the order for sale of the Cargo, the language in 

section 4 of the High Court (Admiralty Jurisdiction) Act is not wide enough to confer admiralty 

jurisdiction in rem to Singapore courts to enforce an arbitration award.47 Hence, the order would 

be a futility. 

II. THE CLAIMANT IS NOT ENTITLED TO EXERCISE ANY LIEN ON 

CARGO 

A. The Claimant does not have a possessory lien over the Cargo 

26. Lien is defined as “a qualified right of property which a creditor has in or over specific 

property of his debtor, as security for the debt or charge of force of some act.”48 There are two 

basic requirements for the exercise of a lien: (1), a demand for the amount in respect of which it 

is to be exercised and (2), the retention of continuous possession by the lienor.49 

a) The Claimant did not provide a valid demand 

                                                                 
45

 NCC International AB v Alliance Concrete Singapore Pte Ltd [2008] 2 SLR(R) 565 at [53] 
46

 Five Ocean Corporation v Cingler Ship Pte Ltd 2015 SGHC 211, The Trade Resolve [1999] 2 SLR(R) 107. 
47

 The “Bumbesti" [1999] 2 Lloyd's Rep. 48. 
48

 Bryan A Garner and Henry Campbell Black, Black's Law Dictionary (1st edn, Thomson Reuters West 2016). 
49

 Julian Cooke, Voyage Charters (2nd edn, Lloyd's Shipping Law Library 2001). 
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27. A person claiming a lien must either claim it for a definite amount or give the owner 

particulars from which he himself can calculate the amount for which the lien is due.50 In the 

present case, no particulars regarding the amount for which the lien is due was stated in the 

Notice of Lien. As such, the notice is defective. 

b) The Claimant did not have continuous possession over the Cargo 

28. Subject to the local law and practice, the owner of a liened cargo may do anything reasonable 

to maintain his lien,51 which may include standing off the discharge port.52 To retain possession 

over the cargo, the owner must deny possession to someone who wants it,53 and must not give 

possession of the cargo to any other party nor waive his rights of lien.54 

29. However, in the present case, it is IMLAM as the shipowner, not the Claimant, who has 

continuous possession of the Cargo at all material times. Neither has IMLAM given up such 

possession to the Claimant. Hence, the Claimant cannot exercise a lien over the Cargo. 

B. The Claimant does not have a contractual lien over the Cargo 

a) The B/L was entered between IMLAM and Idoncare  

30. A contractual lien is only enforceable against by a carrier against a party to the contract of 

carriage of goods. The identity of the "carrier", the party who undertook or agreed to carry and 

deliver the goods, is a question of fact. As bill of ladings are often relied on by third parties far 

removed from the original circumstances of the bill's creation, the question is a matter of 

                                                                 
50

 Albemarle Supply Co.Ltd v Hind & Co [1928] 1K.B. 307 [318]. 
51

 Julian Cooke, Voyage Charters (2nd edn, Lloyd's Shipping Law Library 2001). 
52

 Santiren Shipping Ltd v Unimarine S.A (The Chrysovalandou Dyo) [1981] 1 Lloyd’s  Rep. 159. 
53

 The Mihailos Xilas [1978] 2 Lloyd’s  Rep. 186, 191. 
54

 Tomvaco v Simpson (1866) L.R. 1 C.P. 363. 
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construction in its purest form, to be decided on the face or reverse of the bill itself.55 Of 

particular relevance is the signature at the foot of the bill of lading or any logos on its face. The 

signature of the master of the vessel is highly indicative of a shipowner’s bill.56 

31. In our present case, the B/L contained IMLAM’s logo at its header. Also, there is complete 

absence of any carrier clause or demise clause. Thirdly, the B/L was signed by the Master of the 

vessel. Hence, it ought to be construed that the carrier is IMLAM, and not the Claimant. 

b)  The B/L incorporates the Time Charterparty  

32. Given that IMLAM is the carrier, the charterparty incorporated will be the one to which 

IMLAM is a party to,57 which is the Time Charterparty. The Time Charterparty contains a lien 

clause which states: “The Owners shall have a lien upon all cargoes, sub-hires and sub-freights 

(including deadfreight and demurrage) belonging or due to the Charterers or any sub-charterers, 

for any amounts due under this Charter Party…”58 As such, CLAIMANT cannot exercise any 

lien on the Cargo because its claim for unpaid freight and damages is not due under the 

incorporated Time Charterparty but  under the Voyage Charterparty which stands independent 

of the B/L. 

c) The B/L did not incorporate the lien clause  

33. The Claimant cannot exercise a lien for the charter freight over the cargo without the lien 

clause being incorporated into the B/L. Even though the incorporation clause is worded generally 

“all terms and conditions...are incorporated”, only those primary clauses germane to the 

                                                                 
55

 The Hector [1998] 2 Lloyd’s  Rep. [293]; Fetim B.V. and others v. Ocean Speed Shipping Ltd. (the "Flecha") 

[1999] 1 Lloyd's Rep. 612. 
56

 The Rewia [1991] 2 Lloyd’s  Rep. 325. 
57

 The San Nicholas [1976] 1 Llyod’s  Rep. 8 ; The SLS Everest [1981] 2 Llyod’s  Rep. 389.  
58

 Moot Scenario pg 10.  
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shipment, carriage and delivery of the goods or the payment of freight 59 General words of 

incorporation is also insufficient to incorporate clauses that are ancillary to the contract.60 The 

B/L is contract of carriage. Simply put, it involves shipping goods from one location to another 

with payment as consideration. Generally what is of relevance in a B/L is ascertaining the 

location, pay rate, time of delivery and parties.  

34. The word “overleaf” in clause 1 of the Conditions of Carriage is defined as “on or to the 

other side of the leaf”61, which in this case will be the face of the B/L. The written words “freight 

payable as per charterparty”62 must be given preponderant weight, and Idoncare as the shipper 

can only be expected to have understood these words to incorporate only the freight clause.63  

35. Thus, without the lien clause being explicitly incorporated into the B/L, it is difficult to 

conceive how the Claimant can assert a right to detain the Cargo belonging to Idoncare as the 

shipper (and not the Respondent as the sub-charterer), especially considering there exist no 

freight due and owing from Idoncare to the Claimant64. To allow the Claimant to do so would not 

only violate the doctrine of privity, but also be unfair and inequitable towards Idoncare. 

D. The Claimant cannot exercise the lien independently 

a) IMLAM is in possession of the cargo 

                                                                 
59

 The Heidberg [1994] 2 Llyod’s  Rep 287, QB.  TW Thomas & Co. Ltd. v Portsea Shipping Co. Ltd. [1912] AC 1 

(cited in the Ranger case). 
60

 Caresse Navigation Ltd v Zurich Assurances MAROC & Ors  [2014] EWCA Civ 1366 [12].   
61

 Philip Babcock Gove, Webster's Third New International Dictionary Of The English Language, Unabridged With 

Seven Language Dictionary (1st edn, Encyclopedia Britannica 1996). Philip Babcock Gove, Webster's Third New 

International Dictionary of the English Language, Unabridged with Seven Language Dictionary (1st edn, 

Encyclopedia Britannica 1996). 
62

 Moot Scenario pg 41. 
63

 Homburg Houtimport b.v. v .Agrosin Private Ltd. and Others ("The Starsin")[2003] UKHL 12. 
64

 The Agios Giorgus [1976] 2 Llyod’s  Rep. 192. 
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36. Even if the lien clause was incorporated into the B/L, it would only give the Claimant the 

right to detain the Cargo, by directing IMLAM to retain the Cargo and not to discharge it until 

the sums outstanding were paid65. This is because the Claimant is not a party to the B/L, and 

does not have possession over the cargo. The maximum extent of the Claimant’s lien is merely 

the right to postpone discharge and delivery of the Cargo, and an equitable or beneficial right 

derived from IMLAM’s exercise of its lien (standing as trustee for the Claimant’s benefit) under 

the BL over the Cargo against IDONCARE.66  

b) IMLAM did not have the intention to assign his right under equitable 

assignment  

37. In the Singapore case of Five Oceans, the time charterer successfully obtained an order for 

sale of the cargo as the court was satisfied that the shipowner had assigned or transferred its lien 

rights to the said charterer. The shipowner had affirmed an affidavit to such effect, and also 

maintained legal representation throughout the interim sale proceedings. As such, there was little 

doubt as to the shipowner’s assignment of rights and acquiescence to the sale. 

38. In our present case, however, there is no such clear evidence of IMLAM’s assignment nor 

acquiescence. In its email to the Claimant, IMLAM merely stated their willingness to help the 

Claimant to exercise a lien over the Cargo as long as payment of hire is paid promptly.67 Hence, 

in the absence of express and clear intention to accord the Claimant the full benefit of the chose 

in action, there is no equitable assignment over the lien created in favour of the Claimant.  

c)  The non-joinder of IMLAM as a party is fatal 

                                                                 
65

 Five Ocean Corporation v Cingler Ship Pte Ltd (PT Commodities & Energy Resources, intervener) [2015] SGHC 

311 [32]. 
66

 Five Ocean Corporation (n 50) [33]. 
67

 Moot Scenario pg 36. 
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39. It is a fundamental principle of equity that the assignee (like the beneficiary of a trust) can 

never sue the debtor in his own name, and it is instead for the assignor to sue as the trustee on 

behalf of the assignee.68 If the assignor is unwilling to cooperate, the assignee can either obtain a 

decree to sue in the assignor’s name69 or join the assignor as a co-defendant.70 Either way, an 

assignee is not entitled to personally bring an action without joining the assignor in the 

proceedings.71 

40. In our present case, the lien over the Cargo lies with IMLAM as the trustee. Accordingly, the 

Claimant cannot exercise the lien without first joining IMLAM as a party to this application. 

III. IT IS NEITHER JUST NOR NECESSARY TO SELL THE CARGO 

PENDENTE LITE 

A. The Claimant does not have a prima facie case against the respondent 

a) The Respondent is willing and able to continue the Voyage Charterparty 

41. The burden of proof lies on the Claimant in order to claim that the Respondent’s failure to 

pay freight and failure to nominate a legitimate discharge port on time amounts to a repudiatory 

breach.72 At all material times, the Respondent had continued to show it was willing and able to 

perform its terms of the Voyage Charterparty, such as nominating the discharge port in Busan, 

Korea73 and Ningbo, China,74 and further promised to pay the outstanding freight upon 

                                                                 
68

 Williams v Atlantic Assurance Company Limited [1933] 1 KB 81 (CA), 105; Vanderpitt v Preferred Accident 

Insurance Corp of New York  [1933] AC 70, 79. 
69

 Re Westerton [1919] 2 Ch 104, 133. 
70

 Durham Brothers v Robertson [1898] 1 QB 765 (CA), 770-771. 
71

 Performing Right Society Ltd v London Theatre of Varieties Ltd [1924] AC 1. 
72

 S103(1) of the Evidence Act (Chapter 97). 
73

 Moot Scenario pg 57. 
74

 Moot Scenario pg 57. 
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discharge.75 Hence, there is no repudiatory breach on the Respondent’s part,76 and the 

Respondent is not liable to pay for detention and damages. 

b) The Claimant has waived their right to terminate the Voyage 

Charterparty and has affirmed the Voyage Charterparty 

42. Even if there is a repudiatory breach, the Claimant has waived the breach and continue with 

performance of the contract. This is evidenced by its email communications with the 

Respondent. The Claimant constantly urged the Respondent to nominate a discharge port and to 

pay for freight payment, days after their respective due dates on 10 and 11 October 2016.  

43. By not electing to terminate the Voyage Charterparty, the Claimant had essentially chosen to 

extend the time for the Respondent to perform its contractual obligations. Hence, the Claimant is 

deemed to have waived its right of termination. In reliance of the Claimant’s waiver, the 

Respondent proceeded to nominate Ningbo as the discharge port on 21 October 2016 and 

promised to pay upon discharge. To terminate the Voyage Charterparty at this point is therefore 

wrongful. 

c) Port congestion falls under the scope of “any other event whatsoever 

which cannot be avoided or guarded against” under clause 24 

44. Since the Claimant has waived their termination rights, the contractual obligations in the 

Voyage Charterparty between the Claimant and the Respondent will continue with full force and 

                                                                 
75

 Moot Scenario pg 68. 
76

 Koompahtoo Local Aboriginal Land Council v Sanpine Pty Ltd (2007) 233 CLR 115 
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the Respondent is entitled to rely on all exceptions and limitation of liability provisions while 

performing their remaining obligations in the contract.77 

45. Port congestion falls within the scope of “any other event whatsoever which cannot be 

avoided or guarded against” under clause 24 (Force Majeure) of Part II Coal Orevoy.78 Clause 24 

must not be interpreted restrictively in relation to the same types of event as the preceding phrase 

“Act of God, war, terrorism, civil commotion… and peoples”,79 but instead construed in its plain 

and ordinary meaning.80 The event “port congestion”, though not mentioned in any part of the 

Voyage Charterparty,81 therefore falls within the terms “any other event whatsoever which 

cannot be avoided or guarded against”. Further, high traffic at ports is a regular occurrence that 

cannot be avoided or guarded against due to lack of technology that actually allows navigators to 

adjust their route in advance to other ships’ intention.82 Hence, port congestion qualifies as a 

force majeure event. 

B. There is no risk of material or irreparable harm 

46. There must be clear proof of irreparable harm in order for the Claimant to succeed in an 

order for sale pending litigation,83 rather than mere risk that a substantial harm may occur.  

Whilst the standard of harm suffered depends on a case by case basis, the tribunals must take into 

account on the balance of interests of both parties and injury that may be suffered by them rather 
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than the claimant on his own in cases involving an order for a sale of goods.84 It is unjust to 

allow for the sale of the cargo if the harm is not proportional to the remedy that they may receive 

based on the value of the cargo. 

a) The cargo does not endanger the crew of the M.V. Tardy Tessa 

47. Although coal is a substance with a nature that is sensitive to the surrounding, it is 

nevertheless still a cargo that is commonly transported through waters over long distances.85 

However, extra precaution is often taken in order to avoid any unwanted circumstances. There is 

often a need comply with the strict standard operating procedure in order for the cargo to not 

overheat and thus spontaneously combust.86 Such circumstances can actually be avoided and are 

often measures that are taken when a cargo of coal in nature is in question. 

48. In this case, it can be presumed that the Master and crew of the Vessel had taken the 

necessary precautionary steps in order to preserve the condition of the cargo, as there is nothing 

in evidence to suggest otherwise. The actual condition of the cargo has also yet to be proven, 

since there is no concrete evidence that self-ignition will occur other than the email sent by Peter 

Girvin to Gordon Grill where the Master of the Vessel had expressed his concern that the coal 

might self-ignite.87 Since the sea worthiness of the Vessel is not in question,88 it can also be 

assumed that the Vessel is able to store and maintain the condition of the Cargo 

b) The Cargo is not depreciating in value substantially 
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 Gary Born, International Commercial Arbitration (2nd
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49. According to the expert’s report, the value of the cargo had increased by 9.85% from 4 

October 2016 to 30 November 2016.89 Such expert report, jointly commissioned by both parties, 

must surely be given more probative weight90 over the mere assertion of the Claimant that the 

value of the coal may decrease in future. The market price of the cargo has already exceeded the 

additional payment of hire made by the Claimant to the vessel owner.91 The fact that the harm 

suffered can be compensated through monetary means shows that there is no risk or material 

harm, what more that the harm is irreparable. It is not sufficient to merely state that the Claimant 

may suffer great monetary loss purely based on prediction. Even if there is monetary loss, such 

loss is not adequate to be considered as an irreparable or material harm.92 

C. No urgency to sell the cargo pending litigation 

a) The Claimant has yet to exhaust all alternative remedies 

50. Even if the Respondent had failed to pay freight in breach of the Voyage Charterparty, the 

Claimant has other various options that they can resort to instead of seeking for the sale of 

Cargo. Based on common practice, there are two methods in which the Claimant can opt for in 

order to incur unnecessary expenses from docking at the discharge port pendente lite.93 The first 

option would be to wait outside of the discharge port. This measure was endorsed in the English 

courts, as per the case of ‘The Chrysovolandou Dyo’.94 In this case, the court decided that a 

shipowner’s lien is still protected and enforceable even if the Cargo is laying off the discharge 

port. In our present case, the Claimant has no valid excuse to order for the vessel to dock outside 
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the port limits of Singapore. By opting for this method, no unnecessary expenses such as 

warehouse fees will be charged towards them, nor do they have to worry about the status of the 

lien.  

51. The second option is for the Claimant to order for the ship to stay off of the discharge port 

and can either a) dock at a different port95 or b) dock at a bonded warehouse.96 A shipowner is 

entitled to stay off the discharge port if they reasonably believe that they will be forced to 

discharge at the designated port, causing them to bear certain expenses. As for keeping the Cargo 

in a warehouse, the Claimant can actually opt to store the goods in a warehouse in China, which 

is the destination of discharge. Since the location is deemed as convenient, seeing that the vessel 

was already heading in that direction, the Claimant can order for the Master of the M.V Tardy 

Tessa to sail there.97 The Claimant need not worry about the enforcement of lien, as Article 87 of 

the Maritime Code of the People’s Republic of China allows the carrier to do so in an event of 

non-payment. 

52. Since the Claimant did not explore these options, they have not exhausted all alternative 

remedies and hence there is no urgency to sell the Cargo. 

D. In any event, the Claimant is only entitled to retain possession of the Cargo 

53. If the Claimant succeeded in enforcing a lien over a cargo, it must be highlighted that a lien 

is possessory.98 This means that an act of having possession over a property until payment has 

been made or have an obligation fulfilled is not unlawful.99 The owner can do as he please to 
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maintain his lien however, it does not give the owner the right to sell the lien.100 Absence of any 

specific right of sale in the Bill of Lading (which incorporates the Voyage Charterparty) or local 

law does not give an entitlement to the lien holder to sell the cargo.101 

54. Both exceptions for the sale of possessory lien is not applicable in the present case. There is a 

clear absence of an express provision to allow for the sale of cargo pendente lite of a liened 

cargo. It is not stated in the Voyage Charterparty102 nor is it incorporated in the Bill of Lading.103 

Next is the absence of local law.104 Singapore allows the sale of cargo to be ordered by the 

courts, as stated in the International Arbitration Act.105 Here, the powers have been granted to the 

court but the provision is silent as to sale ordered by the arbitral tribunals. Since the dispute 

involves a third party, the power to order for sale shall be conferred to the national courts. Even 

if the power has is extended to the tribunal, one must take into account of the requirements of 

necessity and urgency to enforce such provisional measure.106 Since both requirements are not 

proven, this exception is inapplicable. 
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PRAYER OF RELIEF  

For the reason set out above, the Respondent requests this Tribunal to:  

DECLARE that it has no jurisdiction and power to order the sale of Cargo on board M.V. Tardy 

Tessa pendente lite 

 

DECLARE that the Claimant is not entitled to exercise a lien over the Cargo 

DECLARE that it is neither necessary nor just for the Cargo to be sold pendente lite 

 


