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III. Statement of Facts 

1. The Claimant in the current proceedings is Furnace Trading Pte Ltd (‘CLAIMANT’). The 

Respondent is Inferno Resources Sdn Bhd (‘RESPONDENT’).  

2. On 15 February 2016 CLAIMANT concluded a time charterparty (‘the Time Charterparty’) for two 

years with Imlam Consignorist GmbH (‘IMLAM’), the owners of the vessel M.V. ‘TADY TESSA’ 

(‘the Vessel’). 

3. On 1 September 2016 CLAIMANT concluded a voyage Charterparty (‘the Voyage Charterparty’) 

with RESPONDENT for the carriage of 84,000.52 MT of Australian Steam Coal from Australia 

(Newcastle) to China. RESPONDENT was to select a discharge port specified in the Voyage 

Charterparty. RESPONDENT subsequently concluded an agreement with Idoncare Barjay Utama Pty 

Ltd (‘IBU’), the shipper under the relevant bills of lading (‘Bills of Lading’). Loading operations of 

the Vessel started on 1 October 2016 and were completed allowing the Vessel to sail on 4 October 

2016. 

4. On 9 October 2016 CLAIMANT issued an invoice addressed to RESPONDENT for the freight of 

USD 771,120.48. Payment of the invoice had to be made within five banking days upon completion 

of loading, signing/releasing the Bill of Lading and receipt of the invoice.  

5. On 10 October 2016, the Vessel arrived in Singapore for bunkering waiting for instructions regarding 

the port of discharge.  

6. On 12 October 2016 CLAIMANT started charging additional costs of USD 10,000 per day pro rata 

due to delay of the nomination of discharge port. 

7. On 15 October 2016, RESPONDENT informed CLAIMANT that the nomination of discharge port 

was delayed because RESPONDENT’s duty to nominate the discharge port was strictly dependent 

on the instructions of the sub-contractor, IBU, who failed to provide them promptly.  

8. One day later, IBU instructed RESPONDENT to nominate Busan (South Korea) as discharge port 

due to congestion in the Chinese ports. Nomination was rejected by CLAIMANT. RESPONDENT 
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was willing to adjust freight rates, which evidenced RESPONDENT’s good faith and willingness to 

continue the performance of the contract. 

9. On 19 October 2016, CLAIMANT gave RESPONDENT an ultimatum to declare the discharge port 

out from the list and to pay freight. Merely a day after, on 20 October 2016 CLAIMANT gave notice 

of lien over both cargo and sub-freight even though he was not entitled to do so.  

10. On 21 October 2016, RESPONDENT nominated Ningbo as discharge. RESPONDENT further 

assured CLAIMANT that payment of freight would be made after the discharge.  

11. On 22 October 2016, CLAIMANT disregarded the nomination of Ningbo and wrongfully terminated 

the Voyage Charterparty, alleging breach of contract by RESPONDENT. RESPONDENT rejected 

this claim. RESPONDENT considered the termination to be wrongful and to constitute a repudiatory 

breach of the Voyage Charterparty. 
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IV. The Tribunal does not have jurisdiction over the claims of 

interception of sub-freight and lien over the cargo  

12. RESPONDENT submits that Clause 29 Part I Voyage Charterparty in conjunction with 26(c) Part II 

Voyage Charterparty (‘the Arbitration Agreement’) constitute a valid arbitration agreement. 

However, only between RESPONDENT and CLAIMANT. As a result, RESPONDENT asserts the 

Tribunal only has jurisdiction over claims arising out of or in connection with the Voyage 

Charterparty. This excludes claims arising under the Bills of Lading, namely the claims of a right of 

lien over the cargo and the right of interception of sub-freight.  

13. RESPONDENT asserts the Arbitration Agreement does not cover claims under the Bills of Lading 

because the Bills of Lading incorporate the Time Charterparty and not the Voyage Charterparty. This 

means there is no arbitration agreement between CLAIMANT and IBU (1). Second, in case the 

Tribunal finds the Voyage Charterparty to be incorporated, it is submitted that such incorporation 

does not include the Arbitration Agreement (2). 

1. The Bills of Lading incorporate the Time Charterparty 

14. RESPONDENT submits that all claims against IBU are beyond the jurisdiction of the Tribunal as 

there is no arbitration agreement between CLAIMANT and IBU. The Arbitration Agreement is not 

incorporated in the Bill of Lading. Instead, the Time Charterparty is incorporated, which grants 

jurisdiction to the Singapore International Commercial Court.  

15. In case of a chain of charterparties, there is a general presumption that the bills of lading incorporate 

the head-charterparty.1 The justification for this approach is based on the purpose of incorporating 

charterparties, namely to enable the shipowner and contractual carrier to face the bill of lading holder 

on same terms as the charterparty under which the shipowner chartered the vessel.2  

                                                 
1 Pacific Molasses Co & Another v Entre Rios Compania Naviera SA (the “San Nicholas”) [1976] 1 Lloyds Rep 8 (CA). 
2 Melis Özdel, Bills of Lading Incorporating Charterparties (Hart Publishing 2015). 50. 
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16. In the case at hand, there is a chain of charterparties. Further, CLAIMANT is not the contractual 

carrier under the Bills of Lading. Instead, as will be discussed later in more detail (see section IV(1)), 

IMLAM holds this position: IMLAM’s standard bill was used and the Master issued the Bills of 

Lading on behalf of IMLAM. Keeping the objective of incorporation in mind, IMLAM has no reason 

to incorporate the Voyage Charterparty: IMLAM is not a party to the Voyage Charterparty and thus 

has no knowledge regarding the contents of that Voyage Charterparty. It should be considered highly 

unreasonable to expect a commercial party to agree to be bound by unknown contractual risks and 

obligations which can be detrimental to its interests. Moreover, had IMLAM intended to incorporate 

any other charterparty other than the Time Charterparty, IMLAM would have expressly stated such 

an abnormality.3  

17. In conclusion, the Time Charterparty and its jurisdiction clause are incorporated in the Bills of Lading. 

Therefore, the Tribunal does not have jurisdiction over any claims against IBU or the claims of 

interception of sub-freight and the lien over the cargo, as the Singapore International Commercial 

Court has jurisdiction. 

2. Should the Voyage Charterparty be incorporated, the Arbitration Agreement itself is 

not incorporated 

18. Should the Tribunal find that the Voyage Charterparty is incorporated, RESPONDENT argues that 

the words of incorporation in Clause 1 of the Bills of Lading are too general to incorporate the 

Arbitration Agreement (A). Alternatively, the scope of the Arbitration Agreement itself precludes its 

incorporation in the Bills of Lading (B). 

 

                                                 
3 International Research Corp PLC v Lufthansa Systems Asia Pacific Pte Ltd and another [2013] SGCA 55. 
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A. Neither the parties to the Bills of Lading, nor the wording of the Arbitration Agreement 

incorporate the it in the Bills of Lading 

19. Respondent argues that general words of incorporation in bills of lading only incorporates 

charterparty provisions which are directly relevant to the shipment and carriage, but not an arbitration 

clause.4 Arbitration agreements are ancillary to the other provisions.5 They are incorporated insofar 

as the wording allows such incorporation. RESPONDENT claims that here the incorporating words 

are too general to incorporate the Arbitration Agreement.  

20. First, RESPONDENT submits that the reference in Clause 1 Bills of Lading is too general as to 

incorporate the Arbitration Agreement.  

21. When the underlying contract containing the arbitration agreement is negotiable, general terms are 

insufficient to incorporate the arbitration agreement because there is a risk that at least one of the 

parties is unaware of the existence of the arbitration agreement.6 Express reference is necessary 

because an arbitration agreement can preclude a party from initiating court proceedings. Unless it a 

party has consciously and deliberately agreed, it must be ensured that a party does not give away its 

right to litigation.7  

22. In the case at hand, the words of incorporation are ‘[…] including the Law and Arbitration 

Clause/Dispute Resolution Clause’.8 The wording therefore provides an alternative and not a specific 

reference. The wording is too general to incorporate the Arbitration Agreement.9  

                                                 
4  Melis Özdel, Bills of Lading Incorporating Charterparties (Hart Publishing 2015) 102, 109; Miramar Maritime 

Corporation v Holborn Oil Trading Ltd (The “Miramar”) [1984] 1 AC 676 (HL); Owners of the Annefield v Owners of 

Cargo Lately Laden on Board the Annefield (The “Annefield”) [1971] P 168; The Rena K [1979] QB 377. 
5 Thomas v Portsea Shipping Co Ltd [1912] AC 1, 6 (HL); The Njegos [1936] P 90; Siboti K/S v BP France SA [2003] 

APP LR 06/11; Caresse Navigation Ltd v Zurich Assurances MAROC and others (The “Channel Ranger”) [2014] EWCA 

Civ 1366 [15]. 
6 Thomas v Portsea [1912] AC 1. 
7 Aughton Limited v MF Kent Services Limited [1993] WL 963255. 
8 Moot Scenario, pp. 42, 44, 46. 
9 Owners of Cargo Lately Laden on Board the M/V “Delos” v Delos Shipping Limited (The “Delos”) [2001] WL 15080.  
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23. Second, RESPONDENT submits the incorporation of the Arbitration Agreement is contrary to the 

context of the words of incorporation. Such wording must be interpreted through the modern 

contextual approach to construction and implication. 10  The essential test is what the parties 

reasonably understood the words of incorporation to mean.11  

24. The parties to the Bills of Lading are IBU and IMLAM. The contractual context of the conclusion of 

these Bills of Lading is the Time Charterparty between IMLAM and CLAIMANT. As to the 

intentions of the parties, it has already been elaborated in section 1 that IMLAM and IBU intended to 

incorporate the Time Charterparty, including the exclusive jurisdiction clause. IMLAM wanted to be 

able to face IBU on the same terms as the time charterer, CLAIMANT.  

25. These factors illustrate the intention to incorporate the jurisdiction clause and not the Arbitration 

Agreement. According to case law such factors could only be overridden had the parties to the Bills 

of Lading identified the Charterparty by date.12 That, however, is not the case here. Hence, the 

Arbitration Agreement cannot be incorporated in the Bills of Lading.  

26. To conclude, neither the wording, nor the parties intentions allow the incorporation of the Arbitration 

Agreement in the Bills of Lading.  

B. In addition, the scope of the Arbitration Agreement precludes its incorporation in the 

Bills of Lading 

27. RESPONDENT submits that the wording of the Arbitration Agreement itself precludes it from being 

incorporated in the Bills of Lading. The scope of the Arbitration Agreement is to be construed 

narrowly so that it does not cover disputes which arise from the Bills of Lading.  

                                                 
10 Caresse Navigation Ltd v. Zurich Assurances MAROC and others (The “Channel Ranger”) [2014] EWCA Civ 1366 

[32]; Giffen v Drake and Scull [1993] 37 Con LR 85 CA; The Ethiniki [2000] 1 Lloyd’s Rep 343. 
11 Caresse Navigation Ltd v. Zurich Assurances MAROC and others (The “Channel Ranger”) [2014] EWCA Civ 1366 

[12]. 
12 Caresse Navigation Ltd v. Zurich Assurances MAROC and others (The “Channel Ranger”) [2014] EWCA Civ 1366 

[4].  
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28. First, the law applicable to the interpretation of the Arbitration Agreement’s scope is Singapore law.13 

The jurisdiction of an arbitral tribunal is limited to the disputes the parties have agreed to submit to 

arbitration.14  Article 2A(1) of the Singapore International Arbitration Act defines an arbitration 

agreement as meaning ‘[…] an agreement by the parties to submit to arbitration [...] disputes which 

[…] arise between them in respect of a defined legal relationship […]’ (emphasis added). Specifically 

Rule 20 SCMA Rules provides the Tribunal must have regard of the scope of the relevant arbitration 

agreement.  

29. When an arbitration agreement is to cover disputes arising under contracts other than the underlying 

contract, such as a bill of lading, this needs to be specified in the arbitration agreement.15 This is 

supported by the prominent Fiona Trust case16, which established the precedent that the scope of the 

arbitration agreement covers the validity of the underlying contract. It is not, however, extended to 

cover disputes arising under a different contract.  

30. The Arbitration Agreement stipulates that only disputes arising out of or in connection with the 

Voyage Charterparty are to be referred to arbitration. Therefore, the wording of the Arbitration 

Agreement restricts its scope to the Voyage Charterparty.  

31. Had the parties intended the Arbitration Agreement to cover additional disputes, they could have 

expressed this in the Arbitration Agreement itself. In fact, in The Kiukiang Career case17 and Merak 

case18 the parties expressly provided for the inclusion of disputes arising under the relevant bills of 

lading.  

                                                 
13 Gary Born, International Commercial Arbitration (2nd edn, Kluver Law International 2014) 1393; Nigel Blackaby, 

Constantine Partasides and others, Redfern and Hunter on International Arbitration (6th edn, Oxford University Press 

2015) 3:11; Moot scenario, p. 84; Moot scenario, p. 29.  
14 First Options of Chicago, Inc v Kaplan 514 US 938, 943 (US S CT 1995); Sonatrach Petroleum Corp (BVI) v Ferrel 

Int’l Ltd [2002] 1 All ER (Comm) 627 (QB); Gary Born, International Commercial Arbitration (2nd edn, Kluver Law 

International 2014), 1316. 
15 Rals International Pte Ltd v Cassa di Risparmio di Parma e Piacenza SpA [2016] 5 SLR 455. 
16 Fiona Trust Holding Corp and others v Privalov and others [2007] UKHL 40 [233]. 
17 Hi-Fert Pty Ltd v Kiukiang Maritime Carriers Inc (The “Kiukiang Career”) [1996] 150 ALR 54. 
18 TB&S Batchelor & Co Ltd v Owners of the SS Merak (The “Merak”) [1964] 2 Lloyd's Rep 527. 
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32. To conclude, the scope of the Arbitration Agreement is to be construed so narrow as to preclude its 

incorporation. The Tribunal should find that claims arising under the Bills of Lading do not fall within 

the scope of the Tribunal’s jurisdiction.  

V. Clarifications on the applicable law 

33. First, the law governing substantive claims under the Voyage Charterparty is Singapore law (1). 

Second, the law applicable to the interpretation of the arbitration agreement is Singapore law as well 

(2).  

1. Substantive claims are governed by Singapore law 

34. RESPONDENT clarifies that the law governing substantive claims arising under the Voyage 

Charterparty is Singapore law.  

35. Clause 26(c) Part II Voyage Charterparty provides that the law applicable to the contract itself, 

meaning substantive issues, shall be agreed upon by the parties. According to the arbitration 

agreement in Clause 29 Recap CLAIMANT and RESPONDENT agreed for that law to be the law of 

Singapore.  

2. Singapore law applies to the interpretation of the scope of the arbitration agreement 

36. In determining the scope of the Arbitration Agreement is Singapore law as well. Unless otherwise 

agreed, the law applicable to the interpretation of an arbitration agreement, including its scope, is 

either the law of the state in which juridical enforcement proceedings are pending, or the law 

applicable to the substantive validity of the arbitration agreement.19  

                                                 
19 Gary Born, International Commercial Arbitration (2nd edn, Kluver Law International 2014) 1393. 
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37. In the case at hand, the first option is not applicable. It has already been established that the law 

governing the substantive claims is Singapore law. Thus, Singapore law is applicable to determine 

the scope of the Arbitration Agreement.  

38. To conclude, the Tribunal must apply Singapore law to determine the scope of the Arbitration 

Agreement.  

VI. RESPONDENT is not liable for damages due to detention. 

39. The Tribunal should recognize that RESPONDENT is not liable for damages due to detention of the 

Vessel. First, congestion constitutes a hindrance in the sense of Clause 16(c) for which he cannot be 

held liable (1). Second, Busan was a valid nomination, which should have been accepted by 

CLAIMANT (2). Third, in any case the nomination of Ningbo was valid (3).  

1. Under Clause 16(c) RESPONDENT is not liable for delay in nomination due to 

congestion  

40. RESPONDENT denies liability for the additional costs of USD 10,000 per day pro rata. The 

declaration of the discharge port on 16 of October was a result of congestion at Chinese ports and 

constitutes a hindrance to discharging under Clause 16(c) Part II Voyage Charterparty.  

41. According to Clause 16(c) Part II Voyage Charterparty neither RESPONDENT nor CLAIMANT are 

responsible for the consequences of hindrances preventing the discharge of the cargo. A hindrance is 

a cause referred to in Clause 24 Voyage Charterparty. This Clause refers to a number of hindrances 

and among others to ‘any other event whatsoever which cannot be avoided’. Congestion constitutes 

such an event, as it cannot be avoided and makes it impossible for a ship to find a berth and start the 

discharge procedure. In the Radaouti, it was held by that the phrase “hindrances… delaying the 

discharge of the cargo” included congestion, even if foreseeable.20  

                                                 
20 The Radouti [1988] 2 Lloyd’s Rep 416. 
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42. In the present proceedings congestion at Chinese ports hindered the declaration of the discharge port 

by IBU (shipper), ultimately leading to the declaration by RESPONDENT on 16 of October 2016. 

This is clearly a hindrance as intended in Clause 16(c) Part II Voyage Charterparty.  

43. To conclude, RESPONDENT cannot be held responsible for the additional costs incurred due to the 

congestion of Chinese ports.  

2. The nomination of the port of Busan is valid 

A. RESPONDENT may nominate a port outside the agreed scope of ports 

i. Congestion is a hindrance under Clause 16(b) of the Charterparty 

44. Should the Tribunal find that congestion does not fall within the scope of Clause 16(c) Part II Voyage 

Charterparty, congestion is still a hindrance which does not allow discharge at one of the agreed ports. 

It terefore allows the nomination of another safe port in accordance with Clause 16(b).  

45. According to Clause 16(b), if there is a hindrance affecting or preventing the actual discharge of the 

cargo on or after arrival at or off the port of discharge, and the same has not been settled within 48 

hours, the charterers shall have the option to keep the vessel waiting and pay demurrage or to order 

the vessel to a safe port where it can safely discharge without risk of being detained by a hindrance. 

The order to discharge at a safe port has to be given within 48 hours after the charterers have become 

aware of the existence of the hindrance.  

46. In the present proceedings, the RESPONDENT was informed about the congestion on 16 October 

2016 and nominated Busan the same day.21 The clause refers to a safe port, not a safe port within the 

range, as in other parts of the Voyage Charterparty. For instance, the Voyage Charterparty explicitly 

refers to a safe port, which lies within the range for loading and discharging in Clause 18(b) Voyage 

Charterparty. Thus, a contrario, based on the grammatical interpretation of the Voyage Charterparty 

                                                 
21 Moot Scenario, p. 57. 
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y and the intention of the parties as established in the contract itself, the nominated port can be any 

port, provided that it is a safe port. 

47. To conclude, RESPONDENT is allowed to nominate another safe port in accordance with Clause 

16(b) Voyage Charterparty. 

ii. Alternatively, RESPONDENT is under an implied obligation not to nominate an impossible 

port 

48. The Tribunal should find that Busan is a valid nomination based on the obligation of RESPONDENT 

under the Voyage Charterparty to declare a discharge port which was possible to reach. 

49. Under English law the charterer is impliedly obliged not to nominate an utterly impossible port, as 

this would mean that he did not exercise the option at all.22 In the present proceedings, nominating 

an unreachable and congested port, constitutes a breach of the implied obligation of the charterer to 

nominate a port that can be reached.  

50. Therefore, in these circumstances RESPONDENT should be allowed to nominate another port based 

on his implied obligation to provide a reachable port.  

B. Busan was prospectively safe at the time of nomination. 

51. The port nominated by RESPONDENT is a safe port. The Voyage Charterparty contains an express 

safety warranty in Clause 16(b), in accordance with which RESPONDENT has to order discharge at 

a safe port. The port of Busan was a prospectively safe port at the moment of nomination. A port is 

safe if ‘in the relevant period of time, the particular ship can reach it, use it and return from it without, 

in the absence of some abnormal occurrence, being exposed to danger, which cannot be avoided by 

                                                 
22 Reardon Smith Line Ltd v Ministry of Agriculture, Fisheries and Food [1961] 3 WLR 110. 
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good navigation or seamanship’. 23  The warranty of safety is not, as was held in Mary Lou, a 

continuing warranty.24 The warranty crystallizes at the time the nomination is made.25 

52. In the present case there were only rumors that a train with zombies was arriving from Seoul. It is up 

to CLAIMANT to prove that this is the case and in addition to that it is up to the CLAIMANT to 

prove that zombies can influence the safety of the port. CLAIMANT bears the full burden of proof. 

In addition, the evidential threshold for establishing unsafety is high. During the Indian plague period 

in 1994, a number of unsafe port claims failed because the courts took the view that the shipowners 

had failed to establish that it was likely that the crew would have fallen ill.26 This seems even more 

unlikely given the fact that in this case the safety of the port was reassured.27 Korean military has 

secured the area and no other vessel loading or discharging at Busan encountered any issues. 

3. Thus, Ningbo is a valid nomination of a safe port 

53. The nomination of Ningbo is valid. Respondent submits that in any event, Ningbo constitutes a 

legitimate and safe discharge port.28 CLAIMANT refused the nomination of Busan and called for a 

new one.29 Under English law, a fresh nomination for a different discharge port should be made 

within a reasonable time.30 In deciding what is reasonable the court will take into account all the 

circumstances of the case.31 It will look at what remains to be done at the date of notice; the fact that 

the party has pressed for completion or that it is especially important to the party to obtain early 

completion.32 

                                                 
23 Leeds Shipping Co Ltd v Societe Francaise Bunge (The “Eastern City”) [1958] 2 Lloyd’s Rep 127. 
24 The Mary Lou [1981] 2 Lloyd’s Rep 272. 
25 The Evia [1983] 1 AC 736 (HL). 
26 UK Defense Club, ‘EBOLA –charterparty consideration’ [2008] Soundings. 
27 Moot Scenario, p. 60. 
28 Moot Scenario, p. 67. 
29 The Evia [1983] 1 AC 736 (HL). 
30 Thorpe v Fasey [1949] Ch 649. 
31 Stickney v Keeble [1915] AC 386 
32 Luck v White [1973] 26 P&CR 89. 
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54. In the case at hand, the e-mail regarding re-nomination was sent to RESPONDENT on 19 October 

2016 at 13:20.33 According to this e-mail, RESPONDENT was requested to nominate a discharge 

port before 12:00 on 20 October 2016. This means in less than 24 hours, which is unreasonable. 

Respondent nominated Ningbo on 21 October 2016 on 13:22, which is only 2 days after CLAIMANT 

ordered re-nomination. This cannot be considered reasonable time, especially since all parties were 

located in different countries and time zones (RESPONDENT was located in Malaysia and IBU in 

Australia), and RESPONDENT had to communicate with IBU and await instructions. Moreover, IBU 

had to communicate with the nominated port and make the necessary arrangements before being able 

to proceed to port.34 

55. Thus, Ningbo should be considered a valid nomination of discharge port. 

4. CLAIMANT’s termination of the Voyage Charterparty based on the nomination of 

discharge port and payment of freight is invalid. 

56. RESPONDENT argues that the delay in the declaration of the discharge port (1) and in payment of 

freight (2) do not go to the root of the contract. Therefore, the Voyage Charterparty was wrongfully 

terminated. 

A. The delay in nominating the discharge port does not amount to termination  

57. Should the Tribunal find there was an untimely payment of freight and an untimely declaration of 

discharge port, and that both constitute a breach of the Voyage Charterparty, these breaches cannot 

be considered repudiatory and do not justify the termination of the charterparty.  

                                                 
33 Moot Scenario, p. 64. 
34 Postlethwaith v Freeland [1880] 5 App Cas 599. 
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58. A breach of an innominate term can only give rise to a right of termination if the breach is so serious 

as to go to the root of the contract.35 Both, the obligation regarding discharge and the payment of 

freight constitute innominate terms, meaning that the breach must be so severe as to go to the root of 

the Voyage Charterparty for CLAIMANT to be able to terminate it.36 

59. With regard to the discharge obligation, RESPONDENT had to declare one of the agreed ports when 

the Vessel was passing Singapore, which occurred on 10 October 2016.37 RESPONDENT complied 

with his obligation on 16 October 2016.38 This untimely declaration of discharge port cannot be 

considered a breach so serious as to go to the root of the contract.39 In Hongkong Fir Shipping v 

Kawasaki Kisen Kaisha there was a delay of almost 6 months in a 2 year time charterparty and it was 

held that even a delay of unreasonable length does not automatically lead to the termination of a 

charterparty. Although, this decision was given in the context of a time charterparty and the delay 

was caused by repairs which had to be conducted to make the vessel seaworthy, it still indicates that 

the threshold for terminating a charterparty due to a delay is high and not met in the present case. 

60. RESPONDENT further submits that the CLAIMANT cannot rely on the alleged repudiation of the 

contract on the basis of an untimely declaration of discharge port.40 In order to establish repudiation 

one party has to evidence a clear and absolute intention not to perform, by its words or conduct.41 

Most importantly, in the recent case of in ‘The Pro Victor’ the Court held that this test has to be 

applied by reference to the time when the innocent party purported to terminate the contract.42 In the 

                                                 
35 Julian Cooke and others, Voyage Charters (3rd edn, informa London 2007) 40; The Hansa Nord [1975] 2 Lloyd’s Rep 

445. 
36 Wilson & Coventry Ltd v Otto Thoresen Line [1910] 2 KB 405; Grand China Logistics Holding (Group) Co Ltd v Spar 

Shipping AS [2016] EWCA 982. 
37 Moot Scenario, p. 21. 
38 Moot Scenario, p. 67. 
39 The Hansa Nord [1975] 2 Lloyd’s Rep 445. 

 
40 Moot Scenario, p. 79. 
41 Hochster v De La Tour [1853] 118 ER 922; Forslind v Bechely-Crundall [1922] SC (HL) 173; Universal Cargo 

Carriers Corp v Citati (No1) [1957] 2 QB 401; Woodar Investment Development Ltd v Wimpey Construction UK Ltd 

[1980] 1 WLR 277; Chileon Nitrate Sales Corp v Marine Transportation Co Ltd (The “Hermosa”) [1982] 1 Lloyd’s Rep 

570; SK Shipping (S) Pte Ltd v Petroexport Ltd (The “Pro Victor”) [2009]. 
42 SK Shipping (S) Pte Ltd v Petroexport Ltd (The “Pro Victor”) [2009] 85. 
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present case, CLAIMANT decided unjustifiably to terminate the charterparty on 22 October 2016, 

even though RESPONDENT had already declared a discharge port on 21 October 2016.43 It is evident 

that a declaration of discharge port one day before the termination cannot be considered as a conduct 

that shows the intention not to perform the charterparty. To the contrary, it indicates that 

RESPONDENT was willing to perform the obligation under the charterparty. Thus, repudiation 

cannot be established.  

61. To conclude, there is neither a breach severe enough to go to the root of the contract, nor a repudiatory 

breach justifying the termination of the Voyage Charterparty. Termination is wrongful and therefore 

entitles RESPONDENT to damages.  

B. A delay in paying freight does not amount to termination 

62. With regard to the obligation to pay freight, it cannot be argued that the delay in payment of freight 

constitutes a breach so severe as to justify the termination of the charterparty, especially given the 

fact that RESPONDENT promised to make payment after discharge on 21 October 2016.44 

63. With regard to that the untimely payment of freight constitutes a repudiatory breach, RESPONDENT 

argues there is no repudiation in that respect. An intention not to perform the contract cannot be 

established in the light of the fact that RESPONDENT was willing to fulfill his obligation. 

RESPONDENT remained in contact with CLAIMANT in order to cooperate with regard to the 

fulfillment of the payment obligation.45 Nonetheless, Notice of Termination was sent, a day after 

RESPONDENT promised to make payment after discharge. Thus, a repudiatory breach cannot be 

established.  

64. To conclude, there is no breach justifying the termination of the charterparty based on the payment 

of freight.  

                                                 
43 Moot Scenario, pp. 67-68. 
44 Moot Scenario, pp. 67-68. 
45 Moot Scenario, pp. 56-58 
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65. Therefore, the Tribunal should find that the termination of the Voyage Charterparty is unjustified and 

wrongful. RESPONDENT is entitled to damages. 

VII. CLAIMANT cannot intercept the sub-freight 

66. RESPONDENT submits that CLAIMANT does not have the right to intercept the sub-freight of USD 

771,120.48. RESPONDENT asserts the right to intercept sub-freight is reserved for the carrier, which 

is held by IMLAM.  

67. Shipowners have the right to claim freight due under the bills of lading.46 However, the right to 

intercept sub-freight is reserved for the carrier.47 The question as to who is the carrier under the Bills 

of Lading is to be determined based the bills of lading.48 RESPONDENT argues that in the present 

case CLAIMANT is not the carrier. Instead, based on the Bills of Lading, IMLAM retains this 

position (1). 

1. CLAIMANT is not the carrier 

68. In order to identify the carrier one has to examine whether the relevant bill of lading is a shipowner’s 

bill or a charterer’s bill. In that regard, RESPONDENT contends that the Bills of Lading are 

shipowner’s bills.  

69. In determining this two factors are considered. First, by whom the Bills of Lading were signed and 

on whose behalf that person acted. (A). Second, the face of the bill of lading also provides indications 

as to who is the carrier (B).  

                                                 
46 Simon Baughen, Shipping Law (Routledge 2015) 16; Tradigrain SA v King Diamond Shipping SA (The “Spiros C”) 

[2000] 2 Lloyd’s Rep 319 [38]. 
47 Dry Bulk Handy Holding Inc & Compania Sud Americana de Vapores SA v Fayette International Holdings Limited & 

Metinvest International SA (The “Bulk Chile”) [2013] EWCA Civ 184. 
48 Richard Aikens and others, Bills of Lading (2nd edn, Routledge 2016) 456. 
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A. The Bills of Lading were signed on behalf of IMLAM 

70. First, when a bill of lading is signed by servants and agents of the shipowner, the relevant bill of 

lading is a shipowner’s bill. Unless there is a bareboat charterparty, the Master is considered to be a 

servant of the shipowner.49 In the case at hand, the Master of the Vessel signed the Bills of Lading.50 

In addition, the Vessel was time chartered to CLAIMANT. It follows that the Master signing the Bills 

of Lading on behalf of IMLAM and not CLAIMANT.  

71. Clause 31(a) Time Charterparty supports this conclusion. It provides that while CLAIMANT can sign 

bills of lading, such signature is on behalf of the Master. CLAIMANT is also required to receive prior 

authorization by IMLAM or the Master before signing bills of lading. Here, the Master and IMLAM 

are in the same position, illustrating that actions of the Master are associated with IMLAM and not 

CLAIMANT.  

72. Therefore, the signature on the Bills of Lading identifies IMLAM as the carrier and not CLAIMANT. 

B. The face of the Bills of Lading identifies IMLAM as the carrier 

73. A bill of lading is to be read the way a ‘[…] reasonable person, versed in the shipping trade, would 

read the bill’.51 That person’s reasonable expectations are decisive. Due to the speed of the business, 

a reasonable person cannot be expected to read all the information on the reverse of the bill of lading 

to identify the carrier. Hence, priority is to be given to the face of the bill of lading.52  

74. In the case at hand, the face of the Bills of Lading does not indicate that it is a charterer’s bill. To the 

contrary, the Bills of Lading are IMLAM standard bills of lading.53 A reasonable person looking at 

                                                 
49 Baumwoll Manufactur Von Carl Schreiber v Furness [1893] AC 8; Simon Baughen, Shipping Law (Routledge 2015) 

29. 
50 Moot Scenario, p. 41. 
51 Owners of Cargo Lately Laden on Board the Ship or Vessel “Starsin” and Others v Owners and/or Demise Charterers 

of the Ship or Vessel “Starsin” and Two Other Actions (The “Starsin”) [2003] UKHL 12 (HL) 45. 
52 Owners of Cargo Lately Laden on Board the Ship or Vessel “Starsin” and Others v Owners and/or Demise Charterers 

of the Ship or Vessel “Starsin” and Two Other Actions (The “Starsin”) [2003] UKHL 12 (HL) 45. 
53 Moot Scenario, p. 41. 
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the face of the Bills of Lading will therefore conclude that the Bills of Lading were issued on behalf 

of IMLAM.  

75. To conclude, both the signature as well as the face of the Bills of Lading identify IMLAM as the 

carrier. Therefore, the Tribunal should find that CLAIMANT does not have the right to intercept the 

sub-freight.  

VIII. CLAIMANT does not have a right of lien over the sub-freight 

76. RESPONDENT rejects CLAIMANT’s assertion to have a right of lien on sub-freight. Such a right 

must be based on a contractual stipulation, which does not exist between RESPONDENT and 

CLAIMANT.  

77. Following the judgments of The Cebu and The Spiros C, it has been established that a lien on sub-

freight functions through equitable assignment. The charterer’s right to freight is assigned to the 

shipowner by effect of the express lien clause.54 The wording of the lien clause providing that the 

owner shall have a ‘lien on freight’ is the source of the creation of a right in favour of the owner to 

intercept freight due to charterers from sub-charterers.55 Hence, the right of lien on sub-freight must 

be created through an express lien clause in a charterparty,56 whereby the owner is assigned  the right 

to receive freight from sub-charterers directly when the charterers default in payment.57  

78. In the case at hand, the clause 19(a) Part II Voyage Charterparty provides ‘[t]he Owners shall have a 

lien on the cargo for the freight […] due to them under this Charter Party.’ The clause does not refer 

                                                 
54 Care Shipping Corporation v Latin American Shipping Corporation (The “Cebu”) [1983] 1 Lloyd’s Rep 302; 

QBD (Comm); Tradigrain SA v King Diamond Shipping SA (The “Spiros C”) [2000] 2 Lloyd’s Rep 319; Richard Aikens 

and others, Bills of Lading (2nd Edn, Routledge 2016) 453. 
55 Care Shipping Corporation v Latin American Shipping Corporation (The “Cebu”) [1983] 1 Lloyd’s Rep 302 QBD 

(Comm) 308. 

 
56 Molthes Rederi Aktieselskabet v Ellerman's Wilson Line Ltd [1927] 1 KB 710, 136 LTR (ns) 767 (1926); 

Care Shipping Corporation v Latin American Shipping Corporation (The “Cebu”) [1983] 1 Lloyd’s Rep 302; Kenneth 

O'Rourke ‘A Shipowner 's Lien on Sub-Sub-Freight in England and the United States: New York Produce Exchange Time 

Clause 18’ [1984] 7 Loyola of Los Angeles International and Comparative Law Review 73, 81. 
57 Western Bulk Shipowning III A/S v Carbofer Maritime Trading ApS, Oceantask Corp, Seatask Corp (The “Western 

Moscow”) [2012] EWHC 1224 (Comm). 
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to a lien on sub-freight. Hence, according to case law, the Voyage Charterparty does not create a lien 

on sub-freight.  

79. In conclusion, RESPONDENT asks the Tribunal to find that CLAIMANT does not have the right of 

lien on sub-freight owed to RESPONDENT.  

IX. CLAIMANT is not entitled to lien over the Cargo 

80. RESPONDENT contests that CLAIMANT has a lien granting a right to hold the cargo until freight 

is paid.58 In order to be lawfully entitled to a lien on the cargo CLAIMANT must establish the creation 

of a lien over the cargo on his benefit under the Voyage Charterparty (1). 

1. Claimant does not have a lien over the Cargo 

81. RESPONDENT submits that there is no lien on cargo for the benefit of CLAIMANT. Clause 19 Part 

2 Voyage Charterparty provides that the owner shall have a lien on cargo for the freight due under 

the contract.59 This is merely the contractual creation of a possessory lien.60 Possession over the cargo 

is therefore a fundamental requirement and is clearly not fulfilled by CLAIMANT.61 The lack of 

possession by the owner under the clause precludes his possibility to be entitled to a lien on cargo.62  

82. As follows from the award in The Aegnoussiotis a lien clause stipulated in the abovementioned 

circumstances merely expresses an undertaking by owners under the clause to procure an equitable 

lien on cargo for the benefit of the party which has possession, normally the head-owner, without 

which that the party could only be entitled to a lien over the cargo under the bill of lading.63   

                                                 
58 Moot Scenario, p. 80. 
59 Moot Scenario, p. 31. 
60 David Jackson, Enforcement of Maritime Claims (4th Edn, Informa 2005) 22:16.  
61 Santiren Shipping Ltd v Unimarine SA (The “Chrysovalandou Dyo”) [1981] 1 Lloyd’s Rep 159, [165]; Hammands v 

Barclay (1802) EngR 107; (1802) 2 East 227; Cosemar SA v Marimarna Co (The “Matthew”) [1990] 2 Lloyd’s Rep 323. 
62 Santiren Shipping Ltd v Unimarine SA (The “Chrysovalandou Dyo”) [1981] 1 Lloyd’s Rep 159 [165]; Richard Aikens 

and others, Bills of Lading (2nd Edn, Routledge 2016) 12:66. 
63 The Aegnoussiotis [1977] 1 Lloyd’s Rep 268; Molthes Rederi Akt v Ellerman’s Wilson Line Ltd [1927] 1 KB 710 [716]. 
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83. On the other hand, as follows from the dissonant award in The Agios Giorgis, firstly a lien on cargo 

can only benefit the party in possession over the cargo, and secondly, this right can only be exercised 

against the owner of the cargo. If these conditions are not met the clause is, by itself, void for the 

creation of a lien on cargo.64 

84. CLAIMANT entered into the Time Charterparty with the head-owner for the hire of the Vessel where 

the alleged lien on cargo is exercised. However, a time charterparty does not grant the charterer 

possession, neither over the vessel on hire, nor over cargo carried on board.65  

85. Finally, as previously stated, the Bills of Lading released by IMLAM confer constructive possession 

of the Cargo to IMLAM, as the carrier, not to CLAIMANT.66 

86. In conclusion, CLAIMANT is neither in possession of the Cargo, nor is RESPONDENT the owner 

of the Cargo. CLAIMANT is therefore not entitled to a contractual lien on cargo.  

X. The Tribunal should reject the application to sell the cargo 

87. RESPONDENT submits that the power of the Tribunal as provided by sections 12 and 12A IAA shall 

not extend to an order of sale of cargo under the circumstances of this case. It follows that 

CLAIMANT cannot effect the sale of the Cargo for the exercise of a lien, if any. First, the conditions 

for an enforcement of a sale of the Cargo under section 12(1)(d) IAA are not fulfilled (1). Second, 

the conditions for an enforcement of a sale of the Cargo under section 12A(4) IAA are not fulfilled 

either (2).  

88. There is the general rule that cargo cannot be sold when the purpose of the sale is merely the 

enforcement of the lien.67 Exceptions to this general principle depend on the law applicable in the 

place where the retention of the cargo takes place.68  

                                                 
64 The Agios Giorgis [1976] 2 Lloyd’s Rep 192 
65 Sea and Land Security v Dickinson [1942] 2 KB, 65; Richard Aikens and others, Bills of Lading (2nd Edn, Routledge 

2016) 12:61. 
66  Richard Aikens and others, Bills of Lading (2nd Edn, Routledge 2016) Chapter IV(1).  
67 The Thames Iron Works Company v The Patent Derick Company [1860] EngR 617; (1860) 1 J&H 93; 70 ER 676. 
68 Simon Baughen, Shipping Law (6th Edn, Routledge 2015) 220. 
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89. The rules governing the present dispute on this particular issue are sections 12 and 12A IAA, which 

provide the conditions for an exceptional exercise of a lien by way of sale of cargo. These sections 

provide respectively the extent of the powers of the arbitral tribunal and, where the arbitral tribunal 

does not have powers to adopt measures by himself, the powers of the judicial courts to intervene in 

the proceedings to order interim measures.69 

1. The conditions for an order of sale of the cargo under section 12 are not fulfilled   

90. REPONDENT submits that the sale of the Cargo shall not be enforced under section 12(1)(d) because 

the conditions permitting the effects of this section are not fulfilled.  

91. Section 12(1)(d) provides that an arbitral tribunal shall have powers to order ‘the preservation, interim 

custody or sale of any property which is or forms part of the subject-matter of the dispute’. However, 

such order falls outside of the scope of the Tribunal’s power when the application for the sale is of 

an urgent nature.70 Under these circumstances the power to order the sale is referred to the judicial 

courts under section 12A (A). 

A. CLAIMANT requests an urgent award  

92. An arbitral tribunal may not enforce a sale of cargo under section 12 when the applicant is requesting 

for an urgent decision. RESPONDENT submits that the urgent nature of the application does not 

allow this Tribunal to enforce the sale of cargo under section 12. 

93. CLAIMANT submitted an application for the sale of cargo to asking for an urgent award.71 As a 

result, the order to sell the cargo is beyond the powers the Tribunal.  

 

                                                 
69 Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd edn, Informa Law from Routledge 2016) 

66. 
70 Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd edn, Informa Law from Routledge 2016) 

66. 
71 Moot Scenario, p. 89. 
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2. The conditions for an order of sale of the Cargo under section 12A are not fulfilled 

94. Next, RESPONDENT submits that the cumulative conditions for the enforcement of a sale of cargo 

under section 12A are not met. The Tribunal should reject CLAIMANT’s application.  

95. When the application of section 12(1) IAA is precluded, an order for the sale of cargo can only be 

granted with the intervention of a judicial court under section 12A(4).72 Jurisdiction under this section 

cannot be exercised because CLAIMANT does not have a lien on cargo to be preserved, as established 

supra.73Even if CLAIMANT had a rightful lien on Cargo, two fundamental conditions for the 

operation of section 12A(4) are not met: the sale of cargo is not the only measure available to preserve 

the alleged lien (A);74  the sale of the cargo must be  immediate for avoidance of an irreparable harm 

to CLAIMANT (B).75 

96. For the requested order of sale of cargo to be permitted, the requisites must be fulfilled cumulatively. 

RESPONDENT asks the tribunal to consider that none of the requisites are met.  

A. The sale of cargo is not necessary for the preservation of the lien 

97. The requirement of ‘necessity’ for the operation of section 12A(4) was subject to interpretation in 

Cetelem SA v. Roust Holding Ltd.  It was held that the enforcement of the sale of cargo is confined to 

cases where the grant of relief is the only remedy available to preserve assets.76 

 

                                                 
72Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd edn, Informa Law from Routledge 2016) 

58, 66. 
73 See supra, Section VI; Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd Edn, Informa Law 

from Routledge 2016) 73-4; Maldives Airports Co Ltd and another v GMR Malé International Airport Ltd [2013] SGCA 

16. 
74 Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd edn, Informa Law from Routledge 2016) 

73-4. 
75 Robert Merkin and others, Singapore Arbitration Legislation Annotated (2nd edn, Informa Law from Routledge 2016) 

73-4. 
76  Cetelem SA v Roust Holdings Ltd [2005] 1 WLR 3555; Maldives Airports Co Ltd and another v GMR Malé 

International Airport Ltd [2013] SGCA 16; Telenor East Holding II AS v Altimo Holding & Investments Ltd [2014] 

EWHC B5 (Comm). 
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i. CLAIMANT should have exercised the lien, if any, by discharging the Cargo in Singapore. 

98. RESPONDENT rejects that the sale of cargo is strictly necessary for the preservation of the Cargo. 

The Cargo could and should have been preserved by being discharged and stored in warehouses in 

Singapore. A rightful exercise of a lien on the cargo, if any, would be enough for the preservation of 

the value of the Cargo and the respective lien attached to it. Then the Cargo would not be deteriorating 

in value.77 

99. In conclusion, there is a clear alternative for the preservation of the value of the Cargo and attached 

lien, the enforcement of the sale of the cargo is not a necessary measure for its preservation. 

B. CLAIMANT is not subject to any irreparable harm if the cargo is not sold 

100. Even if CLAIMANT had a lien over the Cargo and the sale of the Cargo was a strictly necessary 

measure to preserve its value, there is no evidence CLAIMANT will suffer an irreparable harm if 

the sale of cargo is not enforced immediately. This is another condition for the sale of cargo under 

section 12A and it is not fulfilled.78 

i. The decrease of the value of the Cargo was not proved 

101. CLAIMANT cannot assert to be exposed to an irreparable harm due to a decrease in the value of the 

Cargo. The commercial benefit for which CLAIMANT contracted is not in jeopardy. The decrease 

of the value of the Cargo in board of the “M.V. Tardy Tessa” was never proved.  

102. According to the Parties’ Joint Expert Report it may not be safely concluded that the general trend of 

decreasing value of steam coal has an effect on the value of the cargo in the case at hand. Mr, 

Coalman’s choice of words regarding this matter are as follows: ‘One can assume the value of cargo 

                                                 
77 Mors-Le-Blanch v Wilson (1873) LR 8 CP 227. 
78 Seedle Midle East FZE v Drake & Scull International Co SA [2014] EWHC 435 (TCC). 
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in question may not have been overly affected either way by the global down trend, or the more recent 

firming of the Newcastle NSW price(...)’ (emphasis added).79  

103. Concluding that the previous statement qualifies the sale of cargo as “absolutely necessary to avoid 

an irreparable harm” to CLAIMANT is clearly contradictory to the strict standards prescribed for the 

interpretation of the requisite. 

ii. A rightful exercise of the lien would have prevented Cargo and crew’s exposure to extreme 

conditions  

104. CLAIMANT cannot argue that the extreme conditions to which Cargo and crew are exposed on board 

of the Vessel justify an immediate sale. If CLAIMANT had a lien on Cargo, CLAIMANT was bound 

to exercise his alleged lien on cargo by discharging and storing the cargo in Singapore. Firstly, 

Singapore law permits such an exercise of a lien on cargo. Secondly, CLAIMANT has a general duty 

to mitigate damage.80  

105. The exposure of the Cargo and crew to the risky and dangerous conditions on board of the Vessel 

was caused by CLAIMANT’s decision to exercise his alleged lien on the high seas. Therefore, 

CLAIMANT should not benefit from his wrongful exercise of a lien and non compliance with his 

obligation to mitigate damage to justify the urgency of the sale.  

106. To conclude, RESPONDENT outlines that the enforcement of a sale of cargo for the purposes of 

exercising a lien on cargo is an exceptional measure. According to Singapore law such measure is 

regarded as a “last resort measure”, only permitted when cumulative strict conditions are fulfilled. 

RESPONDENT submits that none of these cumulative conditions are met in the present 

circumstances. For this reason RESPONDENT respectfully asks this Tribunal to dismiss 

CLAIMANT’s application.  

                                                 
79 Moot Scenario, p. 100. 
80 Mors-Le-Blanch v Wilson (1873) LR 8 CP 227; The Asia Star [2010] SGCA 12. 
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XI. REQUEST FOR REFLIEF   

Counsel, on behalf of RESPONDENT, respectfully requests the Tribunal to: 

FIND that the Voyage Charterparty has been wrongfully terminated;  

FIND that RESPONDENT is entitled to damages; 

FIND CLAIMANT cannot intercept the sub-freight;  

FIND that CLAIMANT does not have a right of lien on the cargo; 

DISMISS CLAIMANT’s application for the sale of the cargo;  

Find that RESPONDENT does not have a right of lien on the sub-freight;  

ORDER CLAIMANT to bear all the costs arising from this arbitration. 


