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STATEMENT OF FACTS 

 

1. Inferno Resources Sdn Bhd (“Respondent No.1”), a company organized and existing 

under the laws of Malaysia entered into a Voyage Charter Party (“CP”) dated 1st September 

2016 with Furnace Trading Pte Ltd. (“Claimant”) for the carriage of 80,000 mt 10% 

MOLOO Australian Steam Coal in furtherance of the CP. 

 

2. Respondent No. 1 thereafter entered into a sub voyage charter with Idoncare Berjaya 

Utama Pty. Ltd., New South Wales, Australia (“Respondent No.2”) for the carriage of 

goods. 

 

3. A bill of lading dated 4th October 2016 (the “B/L”) was consigned “To order” and by virtue 

of Clause (1) of the conditions of carriage on the reverse of the B/L, the B/L incorporates 

all “Terms and Conditions, Liberties and Exceptions of the CP”. It also refers on its face 

to “Freight payable as per Charterparty” dated. 

 

4. An invoice was issued by the Claimant to  Respondent No.1 on 9th October 2016 for a sum 

of USD$771,120.48 as total freight due under the CP, assuming Shanghai being the 

discharge port and additional freight was to be added once the port was nominated by 

Respondent No.2. 

 

5. Under the CP, Respondent No. 1 was under an obligation to nominate the discharge port 

as soon as the ship passes through Singapore for bunkering. The Respondent No. 1 were 

also under an obligation to pay freight within 5 banking days from the date of freight being 
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payable. 

 

6. The Respondent No. 1 was unable to fulfil the above mentioned obligation provided under 

the CP. This inability to fulfil the obligations by the Respondent No. 1 was caused due to 

the failure on part of Respondent No. 2 to honour the condition of the subsequent CP.  

 

7. This failure of Respondent No.2 led to the renunciation and termination of the CP by the 

Claimant. This further made the Respondent No. 1 liable to pay not only interest on the 

freight, but, also the hire amount paid by the Claimant to Imlam Consignorist GmbH of 

Hamburg, Germany (the “Owner”).  

 

8. The Respondent No. 1 is being held liable for repudiatory breach of the CP by the Claimant 

due to the non-performance on part of Respondent No. 2. The Claimant have also filed a 

case against Respondent No. 1 for damages, over and above the interest and hire amount 

claimed by the Claimant.  

 

9. Pursuant to the abovementioned alleged breach of the CP, separate notices of arbitration 

dated 25th November 2016 were received by the Respondents.  

 

10.  Response to the notices was sent to the Claimant on 26th November 2016. 

 

11.  An application for the consolidation of the abovementioned arbitral claims was filed by 

the Claimant on 1st December 2016, to which the Respondents assented by their application 

dated 2nd December 2016. 
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12.  The Honorable Tribunal issued Procedural Order dated 11th December 2016 directing the 

oral hearing of the Claimant’s application in Singapore in July 2017. 

 

Hence, the present case. 
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ISSUES RAISED 

 

1. Whether the Tribunal has jurisdiction over the present case? 

2. Whether Respondent No.1 has caused repudiatory breach of contract? 

3. Whether the Claimant is entitled to exercise the right of lien to recover dues against 

Respondent No.2? 

4. Whether the Respondent No. 1 is entitled to damages and additional costs from Respondent 

No.2? 
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ARGUMENTS ADVANCED 

 

 

 

ARGUMENTS ON JURISDICTION OF THE TRIBUNAL 

 

I. THE RESPONDENT ACCEPTS THE JURISDICTION OF THE ARBITRAL TRIBUNAL 

 

1. The idea of a contract is promissory in nature. However, from the legal standpoint, agreement 

is at the basis of any legally enforceable contract. In the classical period of the 

English common law, the necessary agreement was expressed as consensus ad idem, an 

expression meaning simply agreement to the same thing, or a meeting of the minds.1 

 

2. Rule 2 of the SCMA Rules asserts the Scope of Application, which mentions that the parties 

will be governed by the Rules if they have agreed to be governed by them.2 

 

3. In the present case both the parties, namely, The Claimant and The Respondent No. 1 came 

together and expressly decided that they will be governed by the SCMA rules. There was a 

meeting of mind and both the parties were ready to be adjudicated by the Tribunal in case of 

dispute arising out of the CP.   

 

4. The Respondent submits to the jurisdiction of this Arbitral Tribunal. Clause 29 of the Voyage 

Charter Party states that all disputes will be referred to SCMA for dispute resolution. In 

pursuance to the same the Respondent No.1 accepts the jurisdiction of the Tribunal and 

                                                      
1 Gaiger v. Inn at Spry Point, 2002 PESCTD 60 (CanLII). 
2 SCMA Rules, Rule 2. 
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foregoes the right to challenge its jurisdiction over the present case. 

 

ARGUMENTS AGAINST REPUDIATORY BREACH OF CONTRACT 

 

II. THE RESPONDENT NO. 1 HAS NOT CAUSED REPUDIATORY BREACH OF 

CONTRACT 

 

5. Under English law, all breaches of contract entitle the innocent party to claim damages for 

loss sustained by reason of the breach. However, it is only a repudiatory breach that entitles 

that innocent party (if he elects to do so) to treat himself as discharged from further liability 

under the contract, with or without also claiming damages.3 

 

6. In this respect, the legal position is clear. A party can treat a contract as discharged for the 

following repudiatory breaches: 

● Breach of a condition (that is, a term going to the root of the contract and are fundamental 

to it4); 

● Breach of an intermediate/innominate term, (if it deprives the innocent party of 

substantially the whole benefit which the parties intended it should obtain under the 

contract)5; or 

● Where the words or conduct of the breaching party amount to an outright refusal by it to 

                                                      
3 Financial obligations under contract and repudiatory breach: In what circumstances do grounds for termination arise? 

| Ince & Co Incelaw.com. (2017) Available at: http://www.incelaw.com/en/knowledge-bank/publications/financial-

obligations-under-contract-and-repudiatory-breach-in-what-circumstances-do-grounds-for-termination-arise 

[Accessed 26 Mar. 2017]. 
4Christopher Hill, Maritime Law, at 229 (6th Edition), p. 229. 
5 Hongkong Fir Shipping v. Kawasaki Kisen Kaisha [1961] 2 Lloyd’s Rep. 493. 
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perform all, or substantially all, of its obligations under the contract.6 

 

7. The Counsel would substantiate contention under four sub-heads: [A.] Nomination of port an 

innominate term; [B.] Deviation does not amount to repudiation of contract; [C.] Delay of 

payment does not amount to non-payment. 

 

A. NOMINATION OF PORT IS AN INNOMINATE TERM 

 

8. The obligation to nominate the port is an intermediate term of the charter party. Delay in the 

nomination of the port did not deprive the Claimant’s right to substantially derive the whole 

benefit of the Charter Party. It may be wrong to equate delay in performance (even after 

notice) with refusal to perform.7 The freight payable to the Claimant still stands valid and is 

not denied to be paid by the Respondent in any of the electronic communications. 

 

9. Where the effect of the breach is delay in the performance of the contract, the question 

whether the delay is sufficiently serious to go to the root of the contract depends upon whether 

it would be sufficient to frustrate the contract, and it is not enough that the delay is such that 

it can be regarded as unreasonable.8 

 

                                                      
6 Financial obligations under contract and repudiatory breach: In what circumstances do grounds for termination arise? 

| Ince & Co Incelaw.com. (2017). Available at: http://www.incelaw.com/en/knowledge-bank/publications/financial-

obligations-under-contract-and-repudiatory-breach-in-what-circumstances-do-grounds-for-termination-arise 

[Accessed 26 Mar. 2017]. 
7 1, Hugh Beale Chitty on Contracts, at 21-018 (Sweet & Maxwell, 32nd ed. 2015), See case Samarenko v Dawn hill 

House Ltd. [2011] EWCA Civ. 1445.  
8 Julian Cooke, el al, Voyage Charter, at 1.133, p. 48 (4th ed. 2014), See case  Hongkong Fir Shipping v. Kawasaki 

Kisen Kaisha [1962] 2 Q.B. 26, 60, 65. 
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10.  In the present case, the delay in nomination of port is not sufficiently serious to go to the root 

of the contract. The delay in the said nomination of port does not frustrate the charter party. 

The said delay was caused by the actions of the Respondent No. 2 and does not make the 

contract impossible to perform. The obligations of both parties, the Claimant and the 

Respondent can be still performed. 

 

11.  It is humbly submitted by the Counsel that the delay in nomination of port does not amount 

to repudiatory breach of the CP. Nomination of port is an innominate term, the breach of 

which did not deprive the Claimant of his rightful gain. It is a deviation from the agreed terms 

which did not give the Claimant the right to terminate the CP. 

 

B. DEVIATION DOES NOT AMOUNT TO REPUDIATION OF CONTRACT 

 

12.  If a party declares that it intends to perform the agreement in a substantially different manner 

to that stated in the agreement that may found a basis upon which to conclude the said party 

had renunciated the contract. But by no means at all does it permit any deviation to be relied 

upon as entitling the other party to terminate.9 

 

13. In the present case, the Respondent No.1 undertook to perform his obligations in a 

substantially different manner than that was stated in the CP. They deferred the nomination 

of port and requested the Claimant to allow them to make payment of freight once the cargo 

has been discharged. This deviation was rightly called as renunciation by the Claimant10, 

                                                      
9 Ross T Smyth & Co Ltd v TD Bailey Son & Co [1940] 3 All E.R. 60. 
10 Moot Proposition, p. 68. 
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however, they were wrong in terminating the CP and holding the Respondent No. 1 liable for 

repudiatory breach. As it is not permissible that any deviation must be relied upon to entitle 

the party to terminate the CP.11    

 

C.  DELAY OF PAYMENT DOES NOT AMOUNT TO NON-PAYMENT 

 

14. The court of equity was accustomed to relieve against a failure to keep the date assigned…if 

it could do justice between the parties relief is given against mere lapse of time where lapse 

of time is not essential to the substance of the contract.12 

 

15. In the present case, this Arbitral Tribunal can do justice between the parties. The lapse of 

time to make the required payment of freight in the present case is not essential to the contract. 

The above mentioned lapse does not affect the rights and liabilities of the Claimant and has 

not caused damage to their interests. 

 

16. The general presumption, even for commercial contracts, is that time of payment is not of the 

essence, so that a delay in payment does not, by itself, entitle the payee to bring the contract 

to an end.13 Time will be the essence of the contract:  

● Where the parties have expressly agreed that time is of the essence of the obligation to 

                                                      
11 [1940] 3 All E.R. 60, 72. 
12 1 Hugh Beale, Chitty on Contracts, at 21-011 (Sweet & Maxwell, 32nd ed. 2015). 
13 Financial obligations under contract and repudiatory breach: In what circumstances do grounds for termination 

arise? | Ince & Co Incelaw.com. (2017). Financial obligations under contract and repudiatory breach: In what 

circumstances do grounds for termination arise? | Ince & Co. [online] Available at: 

http://www.incelaw.com/en/knowledge-bank/publications/financial-obligations-under-contract-and-repudiatory-

breach-in-what-circumstances-do-grounds-for-termination-arise [Accessed 26 Mar. 2017]. 
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make payment. Such a provision will be considered a condition of the contract, breach of 

which will be repudiatory.14 

● Where it can be implied from the nature of the contract or the surrounding circumstances 

that the parties intended that time for payment should be considered to be of the essence.15  

 

17.  In the present case, the parties to the CP have nowhere agreed that time will be the essence 

of the contract. In the absence of any express condition in the present CP it is clear that the 

delayed payment of freight does not entitle the Claimant to bring the CP to an end. 

 

18.  A court is less likely to conclude that the failure to pay on time is repudiatory where the court 

is satisfied that the party in breach will eventually make payment and time has not been 

agreed to be of the essence of the contract.16  

 

19.  In the present case, it is abundantly clear that the delay in the payment of freight by the 

Respondent No. 1 was due to the lack of funds. The Respondent No. 1 had never denied the 

payment of freight to the Claimant and merely requested a deviation from the terms of 

contract. The Respondent No. 1 had repeatedly requested from their sub-charters for the 

payment of sub-freight so that the same could be paid to the owners. 

 

20. It is, therefore, humbly submitted by the Counsel that there has been no repudiatory breach 

of contract on behalf of the Respondent No. 1. Instead, the Claimant have caused a repudiatory 

                                                      
14 Lombard North Central plc v Butterworth [1987] QB 527 (CA)). 
15 Lord Wilberforce in Bunge Corpn v Tradax SA [1981] 2 Lloyd’s Rep 1. 
16 Hugh Beale, Chitty on Contracts, at 21-014, (Sweet & Maxwell, 32nd ed. 2015) See case Valilas v Januzaj [2014] 

EWCA Civ. 436, 154 Con. L.R. 38. 
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breach of contract by terminating the contract even when the Respondent No.1 was ready to 

honor obligations on their part. 

 

III. THE CLAIMANT IS ENTITLED TO EXERCISE THE RIGHT OF LIEN TO RECOVER 

DUES AGAINST RESPONDENT NO.2 

 

21. A lien is a right by which a person can retain the possession of goods which do not belong 

to him until such time as certain outstanding charges which are due to him have been 

satisfied.17 There are generally two kinds of lien: Lien on sub-freight and Lien on cargo.18 The 

right of lien on sub-freights can be exercised by giving notice to the sub-charterer, or to other 

charterers further down the chain.19 The notice will be effective only if the sub-charterer has 

not paid the freight as at the date of the notice.20 

  

22. Most charter parties provide for a lien on “the cargo”. Lien on cargo is possessory in nature 

i.e.; a right to detain the cargo until the freight is paid. However, the lien will still be effective 

against the bill of lading holder even if it incurs no personal liability in respect of the charter 

party claims in respect of which the lien may be exercised.21 The owner has possession of the 

cargo and the lien, whether at common law or contractual, gives the owner a right to retain 

possession until it has been paid the sums which the lien covers.22 If the head voyage charter 

party was incorporated, then, the Lien Clause would be a term of the Bill of Lading.23 

                                                      
17 Christopher Hill, Maritime Law, P. 189(6th edition, 2003). 
18 Simon Baughen, Shipping Law, P. 232 (4th edition, 2009). 
19 Id at Pg. 234. 

20 Id. 

21 The Miramar [1983] 2 Lloyd’s Rep 319, 324. 

22 Id. 

23 Five ocean Corpn v. Cingler ship Pte ltd. [2015] SGHC 311. 
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23. The Counsel would further substantiate contention under two heads: firstly, that the right 

of lien emanates against Respondent No.2 under the terms incorporated in the bills of Lading, 

and, secondly, that the Claimant is entitled to claim right of lien against Respondent No.2. 

    

A.  RIGHT OF LIEN EMANATES AGAINST RESPONDENT NO.2 UNDER THE TERMS 

INCORPORATED IN BILLS OF LADING 

 

24. Most standard form charterparties, both time and voyage, contain an express contractual 

right to lien the cargo which is much wider than that at common law.24 A lien can be created 

in a bill of lading contract by express stipulation for a lien in terms set out in full in the bill of 

lading, or it can be done by words of incorporation, principally by the incorporation of the 

terms of the charter party, or by both means cumulatively as long as inconsistency is 

avoided.25, 26 

 

25. As between the shipowner and the bill of lading holder, it is enough that the former has the 

legal right to freight whoever else may have equitable or beneficial right to it in the ship 

owner’s hands.27 However, where the shipowner does not actually receive payment of the 

freight, the question arises whether he is under an obligation to the charterer to take steps to 

recover it.28 

 

                                                      
24 Christopher Hill, Maritime Law, P. 173(6th edition, 2003). 

25 Fidelitas v. V/O Exportchleb, [1965] 1 Lloyd’s rep. 13. 
26 Tim Young etal, Voyage Charter, ¶ 17.16, P. 466 (34th edition, 2014). 
27 Id. at ¶ 13.39, P. 316. 

28 Id. at ¶ 13.39, P. 316. 
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26. The naming of a cargo owner as “shipper” in a bill of lading may, and perhaps normally 

will, justify the inference that he has agreed to pay bill of lading freight.29 Bills of lading 

issued under a charter arrangement frequently incorporate the terms of a charter party.30 In 

such cases, it is common for such bills of lading to incorporate the freight provisions of a 

charter party by a term “freight payable as per charterparty” or, in its older form, “freight and 

other conditions as per charterparty . . .”.31 

 

27. The purpose of such a term is to enable the shipowner to have the legal right as against the 

bill of lading holder to receive freight which is due under the bill of lading, where he is party 

to it. That freight may be under a charter to which he is a party32 or under a sub-charter to 

which he is not a party,33 but between the shipowner and the bill of lading holder, it is 

immaterial that the former is not party to the charter party thus incorporated.34  

 

28. Voyage Charters extend the Charterer’s contractual obligation to the bill of lading as well.35 

Such bills link the shipowner contractually with the bills of lading holder on the terms of 

Charter party.36 Voyage charters contain two special remedies for the shipowner in event of 

non-payment of freight or demurrage.37 These are the lien on cargo, a right to detain the cargo 

                                                      
29 Id. at ¶ 13.33, P. 314.  
30 Id. at ¶ 13.38, P. 316. 
31 Id. 
32 The Sevonia Team [1983] 2 Lloyd’s Rep. 640. 
33 The SLS Everest [1981] 2 Lloyd’s Rep. 389.  
34 Id.  
35 Simon Baughen, Shipping Law, P. 200 (4th edition, 2009). 

36 Id at Pg. 201. 

37 Id. 
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pending payment, and the lien on sub-freights, a right to intercept sub-freights due to 

charterers from their sub-charters.38 

 

29. In a leading case39, 40, Mustil J. said: “the owners were entitled to recover under the letter 

of guarantee because they were entitled to exercise the lien which was incorporated into the 

bill of lading (this part of his decision was not the subject of an appeal)...... if the [lien] clause 

is to be useful it must be understood as creating rights against third parties. A clause in the 

charter cannot do this directly, and it must therefore have been intended that the clause would 

operate by way of incorporation into the bills of lading. Since the clause is of a type which 

most intimately concerns the interests of the consignee in the carriage and delivery of the 

cargo, even the most general form of incorporating words would, in principle, be sufficient to 

produce this result . . . It is urged on behalf of the [receivers] that it would be anomalous to 

let in by the back door a liability which, as I have already held, is not created directly by 

incorporation of the demurrage provisions of the charter. Nor [they] maintain is it reasonable 

to impute to the parties an intention to impose on the consignee a liability which cannot be 

ascertained without reference to the terms of the charter. I do not accept these submissions. 

It has been a feature of shipping practice for many years that the shipowner looks primarily 

to his lien in case of dispute, and no doubt has ever been raised about the acceptability of the 

situation where the lien is more extensive as against the consignees than their own direct 

personal liability . . .” 

 

                                                      
38 Id. 

39 Miramar Maritime Corporation v. Holborn Oil Trading Ltd. [1983] 2 Lloyd’s Rep. 319, Andreas Vergottis v. 

Robinson, David & Co. Ltd (1928) 31 Ll. L. Rep. 23. 

40 Tim Young etal, Voyage Charter, ¶ 17.18, P. 466 (34th edition, 2014). 
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30. Given that a lien is exercised on goods in the possession of the shipowner by depriving the 

owner of the goods of that possession, the relationship between shipowner and cargo owner 

is crucial. The ship owner’s primary concern is the recovery of sums due to him under his 

charter party. Where the bill of lading expressly incorporates the terms of the charter party so 

that there is a substantial identity between the two, there is no problem in identifying the sums 

for which the shipowner is entitled to exercise a lien as against the goods owner.41 

 

31. In the instant case, the B/L dated 4th October 2015 was issued by the Owner in the name 

of Respondent No. 2.42  The Respondent No. 1 could not pay amount payable owing to failure 

to nominate port and delay in payment of freight by Respondent No. 2.43 The Respondent no. 

2 had an obligation to pay freight and sub-freight under the CP, which remains due and 

payable to date.44 Therefore, it is humbly submitted that the right of lien on cargo of the Vessel 

extends against the Respondent no. 2.  

 

32. Further, in The Indian Reliance, if the sub-charterer had not paid the freight at the time he 

was put on notice of the owner’s lien on sub-freights, Rix J. was of the view that the sub-

freights would then become payable to the order of the owner and not into the designated 

account.45 

 

                                                      
41 Tim Young etal, Voyage Charter, ¶ 17.19, P. 467 (34th edition, 2014). 

42 Refer to Moot Proposition. P. 41. 

43 Refer to Moot Proposition. P. 56. 

44   Refer to Moot Proposition. P. 50 onwards. 

45 Tim Young etal, Voyage Charter, P. 317 (34th edition, 2014). 
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 B. THE CLAIMANT CAN ENFORCE RIGHT OF LIEN AGAINST THE RESPONDENT 

NO. 2 

  

33. Liens have been understood as permitting the owner to intercept the freight or hire due to 

his defaulting charterer from the latter’s sub-charterer, provided notice of the exercise of the 

lien is given to the sub-charterer before the liened debt is paid to the defaulting charterer or 

his agent.46 

  

34.  Although superficially resembling the owner’s right to intercept bill of lading freight from 

his shippers, on which, see the Court of Appeal’s decision47 in, the charter party lien grants 

the owner a direct right of action against a sub-charterer with whom he has no direct contract. 

It raises particularly complex issues in the context of lengthy charter party chains. 

 

35. It has always been clear that the Owner > Charterer > Sub-Charterer scenario permits the 

Owner to sue the Sub-Charterer directly, which is very difficult to explain if the Owner’s 

entitlement to the liened debt exists only by reason of a right in the Owner > Charterer 

contract. If the right was a mere contractual right, one would expect the Owner’s remedy to 

be confined to an injunction restraining the Charterer from collecting the liened debt or 

ordering the Charterer to direct its payment to the Owners48  

 

36. It is even more difficult, on the mere contractual right theory, to explain how the Owner 

can sue beyond the Sub-Charterer where the charter chain is: Owner > Charterer > Sub-

                                                      
46 Tagart, Beaton & Co v. James Fisher & Sons [1903] 1 KB 391. 
47 The Bulk Chile [2013] 2 All E.R. (Comm) 295). 
48 The Western Moscow [2012] 2 All ER (Comm) 1140 at [51]. 
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Charterer > Sub-Sub-Charterer. However, the Commercial Court had long since held that the 

Owner could sue the Sub-Sub-Charterer directly in this scenario.49 

  

37. The head charterer assigns to the owners, not only future sub-hire due to him under his 

direct sub-charter, but also any rights to future sub-sub-hires (under any sub-sub-charters) of 

which he himself becomes equitable assignee (see [58] to [61]). 

 

38. At [49] to [52], Christopher Clarke J declined to follow Lord Millett’s dictum, confirming 

the view that the lien constitutes – or at least resembles – a floating charge over book debts, 

which crystallises by notice from the Owner and thereby furnishes a proprietary right in 

equity: 

  

“49. I do not see why the clause cannot be regarded as amounting to an agreement to assign 

future debts by way of security, which gives rise to rights in equity… The right cannot be 

exercised if nothing is due to the owner and, being an agreement to assign a debt, it cannot 

subsist if the debt in question is paid without notice of the assignment. Although the lien 

provides an immediate security interest at the date of the charter, it may be that it creates no 

proprietary interest in favour of the owner until the owner gives notice because, until then, 

it is open to the charterer to claim the debt in the ordinary course of business. 

… 

  

                                                      
49 The Cebu (No.1) [1983] 1 QB 1005. 
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52. … I prefer to hold that the clause creates an assignment by way of charge, following the 

authorities at first instance decided by distinguished judges of this court which must have 

been acted on as authoritative for many years.” 

  

39. Accordingly, the ‘charges’ created by lien clauses are probably registrable and, provided 

each link in the charter chain (save the final one) contains such a clause, the party at the top 

has a direct cause of action against the party at the bottom. 

 

40. Also, as Judge Putnam stated50 that upon the charterer's default, the shipowner "holding a 

lien on sub-freight becomes subrogated to all the remedies of the charterer, which includes a 

proceeding... against the cargo in the event the lien for freight has not been lost. 

 

41. Actually the shipowner need not detain or proceed against the cargo at all in order to 

enforce his lien. All he need and must do is notify the shipper that he asserts his lien on the 

sub-freight. If he does this before the sub-freight has been paid to the charterer, his lien will 

be enforced regardless of whether the shipper had prior knowledge of the time charter or its 

lien provisions. That the cargo may have been previously delivered is of no consequence51, 

any freight remaining due to the charterer from the shipper after delivery of the cargo is a res 

which the shipowner may proceed against in rem.52  

  

                                                      
50 American Steel Barge Co. v. Chesapeake and Ohio Coal Agency Co., 115 F (1st Circuit 1902). 
51 United States v. Freights of the Mount Shasta, 274 U.S 466. 
52 Hervery C. Allen Liens: Liabilities arising from delay or failure in performance, P.5 [1974-75]. 
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42. If, at any time prior to the charterer's default to the shipowner, the shipper pays the sub-

freight to the charterer, the ship owner’s lien on that sub-freight is discharged.53  

 

43. Under the district court's decision54, if the shipowner, by asserting a lien against the sub-

charterer, does not catch any sub-charter hire or enough to satisfy the charterer's debt to him, 

the shipowner can satisfy the deficiency by getting the unpaid bill of lading freight through 

exercising a lien on the cargo.55  

 

44. In the present case, the Claimant had an obligation to pay regular hire amount to Owner 

for the chartered vessel at the rate of USD 10, 000/- day or pro-rata for any part of the day 

commencing on and from the time of her delivery.56 The Claimant further voyage chartered 

the vessel to Respondent no. 1 for a minimum freight amount of USD 771, 120.48, payable 

within 5 banking days after completion of loading and signing/releasing B/L.57  

 

45. The Vessel was furthered sub-chartered by the Respondent no. 1 to Respondent no. 2 for 

carriage of coal from port of loading i.e.; Newcastle, Australia to any of the eight designated 

ports. Pursuant to the CP, the B/L was issued on 4th October 2016 against the Respondent no. 

2, which was payable on 11th October 2016.58  Therefore, it is humbly submitted that the right 

to exercise lien against the onboard cargo exists against Respondent No. 2. 

 

                                                      
53 Hervery C. Allen Liens: Liabilities arising from delay or failure in performance, P.6 [1974-75]. 
54 Jebsen v. A Cargo of Hemp, 228 F. 143 (D. Mass. 1915). 
55 Id. at 37, P.7. 
56 Refer to Moot Proposition, P. 5, Cl. 10 A of Time CP.  
57 Refer to Moot Proposition, P. 22, Cl. 19 Freight CP.  
58 Refer to Moot Proposition, P. 41. 
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IV. THE RESPONDENT NO. 1 IS ENTITLED FOR DAMAGES AND ADDITIONAL COSTS 

FROM RESPONDENT NO. 2 

 

46. Where a party performing a contract does not do so to the standard required by the contract 

or within the set timeframe, the party will breach the contract59. The traditional view on 

damages for a breach of contract committed by the defendant is compensation to the claimant 

which applies to all types of contracts for the damage, loss or injury he has suffered through 

that breach. 60 Damages for breach of contract are normally designed to compensate for 

damages, loss or injury the claimant has suffered through that breach. A claimant who has not, 

in fact, suffered any loss by reason of breach, is nevertheless entitled to a verdict, but the 

damages recoverable will be nominal.61 

 

47. Commercial loss are the most frequent subject of actions for breach of contract. However, 

as will be seen, damages for the breach of contract are necessarily limited to compensation of 

financial loss alone.62 Damages may also be awarded in contract to compensate for physical 

damage to the person or property, for the loss of an attribute of property even where this has 

not affected its value, for inconvenience, and in certain circumstances, for disappointment63. 

 

48.  In the present case, the Respondent No. 2 was under an obligation to make payment of 

freight for the vessel sub-chartered by Respondent No. 1. Failure on part of Respondent No.2 

had a chain effect resulting in further delay of payments by Respondent No.1. Breach of CP 

by Respondent No. 2 has resulted in default under Voyage CP.64 Therefore, it is humbly 

                                                      
59 Anson, Law of Contract, P. 533 (29th edition, 2010). 

60 Robinson v. Harman, (1848) 1 Ex. 850, 855; Lock v. Furz (1866) L.R 1 CP 441. 

61 Anson, Law of Contract, P. 564 (29th edition, 2010). 

62 Id., P. 552 (29th edition, 2010). 

63  Burrows, Remedies for tort and breach of contract, P. 534(3rd edition, 2004). 

64 Refer to Moot Proposition P. 56. 
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submitted that Respondent No. 2 is entitled to claim damages for the amounts due and payable 

(hire amount and interest thereof) from Respondent No. 2. 
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PRAYER FOR RELIEF 

 

 

 

For the reasons set out above, the Respondent No. 1 requests the Tribunal to:  

DECLARE that the Respondent No. 1 is not liable for the repudiatory breach of CP. 

DECLARE that the Freight, Damages and Interest are to be recovered from the Respondent No. 2 

FIND that the Respondent No. 1 is entitled to reimbursement of the hire amount to be paid to the 

Claimant from Respondent No. 2. 

AWARD interests, costs & Damages in favour of the Respondent No. 1 as a reason of Breach 

caused by Respondent No. 2. 

AWARD any other relief as the Tribunal deems fit in the ends of justice, equity and good 

conscience. 

 

  

 

*********** 

 


