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I. Introduction 

 
1 This is an arbitration between Furnace Trading Pte Ltd (“the Claimant”) and Inferno 

Resources Sdn Bhd (“the 1st Respondent”) for breach of the voyage charterparty dated 1st 

September 2016 between both parties (“the VC”). The remaining party to the arbitration, 

Idoncare Berjaya Utama Pty Ltd ("the 2nd Respondent"), has declined to make submissions 

in these proceedings1. Pursuant to C 29 of the Fixture Recap,2 the VC is governed by 

Singapore law and all disputes are to be resolved by arbitration under the rules of the 

Singapore Commercial Maritime Arbitration (“the SCMA rules”).  

 
II. Facts 

 
2 Imlam Consignorist GmbH (“Imlam”), the owner of the M.V. Tardy Tessa (“the 

Vessel”), had entered into a time charterparty with the Claimant (“the Time 

Charterparty”. The Claimant entered into a voyage charterparty with the 1st Respondent 

(“the 1st Voyage Charterparty”) to transport Australian anthracite (“the Cargo”) onboard 

the Vessel from New South Wale to a discharge port nominated by the 1st Respondent. The 

discharge port is to be located in the People’s Republic of China. In turn, the 1st Respondent 

entered into a voyage charterparty the 2nd Respondent (“the 2nd Voyage Charterparty”) 

Freight was due under the 1st Voyage Charterparty five days after the completion of loading 

and release of the bills of lading (“the BLs”).3 The BLs issued for this voyage are currently 

held by the 2nd Respondent.4 

 

                                                

1 Procedural Order No 3 at para 2. 
2 Moot Scenario at p 23. 
3 Moot Scenario at pp 20–23. 
4 Procedural Order No 3 at para 2. 
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3 Because of the 1st Respondent’s persistent failure to pay freight to the Claimant failure 

to nominate a port of discharge despite the Claimant’s repeated reminders, on 20 October 

2016 the Claimant exercised a lien on the Cargo and the sub-freight owed by the 2nd 

Respondent to the 1st Respondent.5 On 22 October 2016, the Claimant informed the 1st 

Respondent that the latter’s continued failure to pay freight to the Claimant amounted to a 

repudiatory breach of contract of the 1st Voyage Charterparty6, and the breach was accepted 

by the Claimant. At present, the Vessel remains drifting outside Singapore.   

 

4 The Claimant has served notices of arbitration on both the Respondents, 7  and 

concurrently applied for the sale of the Cargo pendente lite.8 The 1st  Respondent denies 

liability for breach of contract9 and objects to the sale of the Cargo pendente lite.10  

 
III. The Claimant’s case 

 
5 There are five issues at arbitration:  

 
(a) Whether there is a valid and enforceable lien over the Cargo  

(b) Whether the Claimant is entitled to the sub-freight  

(c) Whether the Tribunal has jurisdiction to order the sale of the Cargo pendente lite;  

(d) Whether it is just or necessary to order the sale of the Cargo; 

(e) Whether the 1st Respondent is liable for detention and/or other damages under the 

1st Voyage Charterparty. 

 

                                                

5 Moot Scenario at pp 50–69. 
6 Moot Scenario at p 68. 
7 Moot Scenario at pp 70–82. 
8 Moot Scenario at pp 89–91. 
9 Moot Scenario at pp 86–88. 
10 Moot Scenario at pp 94–96. 
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A. The Claimant is entitled to exercise a lien over the Cargo  

 

6 The Claimant is entitled to a contractual lien over the Cargo, which was exercised by 

Imlam against the 2nd Respondent as trustee for the Claimant.  

 

7 The BLs provide for a right of contractual lien which can be exercised by Imlam, as the 

contracting carrier identified in the BLs. Imlam is able to exercise the lien over the Cargo 

against the 2nd Respondent, as trustee for the Claimant’s benefit. The lien has also been 

validly exercised.  

 

(1) There is a contractual right of lien against the 2nd Respondent 

(a) The VC is the charterparty identified in the BLs  

 

8 If a bill of lading can either refer to the head time charterparty or the voyage sub-

charterparty in the absence of express identification, the presumption is that the voyage 

sub-charterparty is being incorporated.11  

 

9 This presumption is only to be rebutted where the circumstances of the case are 

“unusual” so as to accord commercial sense to the BLs.12 While rare, such circumstances 

may be gleaned from The Vinson13, where the sub-time charterparty was preferred because 

                                                

11 The SLS Everest [1981] 2 Lloyd’s Rep 389 at 392.  
12 Quark Ltd v Chiquita Unifrutti Japan Ltd and Ors QBD (Com Ct), 25 April 2005, (2005) (The Vinsion) 677 
Lloyd’s Maritime Law Newsletter 1. See also Melis Özdel, Bill of Lading Incorporating Charterparties (Oxford 
and Portland: Bloomsbury Publishing, 1st Ed, 2015) at 51-52.   
13  
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it had the most appropriate terms for incorporation. 14  This is because the sub-time 

charterparty was the only charterparty providing for law and arbitration clauses which the 

BLs expressly incorporated and the form of the BLs was more consistent with the sub-time 

charterparty, instead of the contract of affreightment, the other contract considered for 

incorporation.15  

 

10 However, on the facts, since there is nothing to suggest that the identification of any 

particular charterparty in the BLs would be more appropriate than the others, the 

presumption in favour of the voyage sub-charterparty should continue to apply.  

 

11 Furthermore, on the facts the BLs provided for “freight payable as per charterparty”. 

The reference to “freight” instead of “hire” further strengthens the initial presumption.16  

In addition, the terms of the BLs are consistent with that of the 1st Voyage Charterparty. 

The port of discharge is referred to as “any SPSB in China”, which is identical to cl 16 of 

the Fixture Recap.17  This is in contrast with the much wider trading limits established 

under cl 1(b) of the Time Charterparty, which includes safe ports and safe places within 

Asia and Australia.18  

 

 

 

                                                

14 Quark Ltd v Chiquita Unifrutti Japan Ltd and Ors QBD (Com Ct), 25 April 2005, (2005) (The Vinsion) 677 
Lloyd’s Maritime Law Newsletter 1. 
15 Quark Ltd v Chiquita Unifrutti Japan Ltd and Ors QBD (Com Ct), 25 April 2005, (2005) (The Vinsion) 677 
Lloyd’s Maritime Law Newsletter 1. 
16 The Nanfri [1978] 1 Lloyd’s Rep 581 at 591.  
17 Moot Scenario at p 21.  
18 Moot Scenario at p 1.  
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(b) The lien clause from the VC has been incorporated 

 
12 The Conditions of Carriage of the BLs (“the Conditions”) provides that “all terms and 

conditions … of the charter party … are herewith incorporated”.19 It has been held in Gray 

v Carr that the provision “freight and all other conditions…” alone is sufficient to 

incorporate a lien clause.20 Hence, a broader incorporation clause including “all terms and 

conditions” would a fortiori be sufficient for the BLs to incorporate the lien clause from 

the 1st Voyage Charterparty, viz Clause 19 of the Coal-Orevoy Standard Coal and Ore 

Charter Party (“the COREVOY”).21  

 

(2) Imlam is entitled to exercise the contractual lien against the 2nd Respondent as 

trustee for the Claimant   

(a) Imlam is the contracting carrier under the BLs 

 
13 As the master is the agent of the shipowner, the law presumes that a bill of lading signed 

by the master is an owner’s bill.22 In the present case, this presumption arises as Captain 

Tan Xiao Ming had signed on the bill of ladings, identifying himself as the Master of the 

Vessel.23  

 

14 The presumption is not to be displaced lightly. In The Rewia24, it was held that the 

inclusion of the words “for the Master” above the signature bill made it an owner’s bill, 

notwithstanding the fact that it was issued on the sub-charterers’ agents’ form.25 On the 

                                                

19 Moot Scenario at p 42.  
20 Gray v Carr (1871) LR 6 Q.B 522 at 544.  
21 Moot Scenario at p 31.  
22 Sandermann v Scurr (1866) LR 2 QB 86.  
23 Moot Scenario at p 41.  
24  
25 The Rewia [1991] 2 Lloyd’s Rep 325 at 329.  
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facts, the form of the BLs is that of Imlam’s. Thus, in the present proceedings the facts to 

displace the presumption are weaker than those in The Revia. This means the presumption 

must hold in the current case. 

 

15 It was also held in Manchester Trust Ltd v Furness Withy & Co that a charterer’s 

restriction on the ability of the Master to sign bills of lading on behalf of the shipowners 

can only be effectively restricted if there is an explicit statement to this effect in the bills of 

lading.26 If such a clause is not present, determinative weight should be accorded to how a 

reasonable person, versed in the shipping trade, would objectively construe the bill, which 

is that it is an owner’s bill.27  On the facts, no such clause was not present and hence the 

presumption that the BLs are Imlam’s cannot be displaced. 

 

16 Furthermore, cl 25 of the COREVOY provides that the BLs are supposed to be 

presented and signed using the standard form.28 Given the fact that the 1st Respondent failed 

to ensure that the COREVOY forms are used instead of that of Imlam’s forms, the 1st 

Respondent must be taken to have intended that the contracting carrier under the BLs is 

Imlam.  

 
 

(b) Exercising the contractual lien as trustee for the Claimant 

  
17 As held in Five Ocean Corp v Cingler Ship Pte Ltd (“Five Ocean”), a shipowner can 

exercise a lien for the benefit for its charterer even if the charterer has fulfilled its 

                                                

26 Manchester Trust Ltd v Furness Wilthy & Co [1895] 2 QB 539 at 544-545. 
27 The Starsin [2004] 1 AC 715 at [45].  
28 Moot Scenario at p 32.  
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obligations.29 Hence, having established the existence of a contractual right of lien against 

the BLs which Imlam and the 2nd Respondent are contractual parties to, Imlam may exercise 

the lien rights for the benefit of the Claimant,30 notwithstanding that there are currently no 

sums owing to Imlam. Imlam can do so because the lien is a possessory claim, and it is in 

possession of the Cargo as shipowner.31 In turn, the Claimant derives an equitable or 

beneficial right from Imlam’s exercise of the lien.32 

 

(c) The Claimant is not in breach of the VC in having Imlam exercise the 

contractual lien for its benefit  

 

18 Although the Claimant has an obligation as carrier to discharge the Cargo at the port of 

destination, the obligation must be construed in light of cl 19 of the Coal-Orevoy which 

provides for the Claimant’s contractual lien.33 Hence, the Claimant has a right to delay and 

postpone discharge of the Cargo, given that the 1st Respondent has failed to pay for freight 

owing under the VC.  

 

(3)  The lien was validly exercised against the 2nd Respondent 

 

                                                

29 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [36]. 
30 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [32]–[36]. 
31  Yvonne Baatz, “Charterparties” in Yvonne Baatz, Ainhoa Campàs Velasco, Charles Debattista, Johanna 
Hjalmarsson, Andrea Lista, Filippo Lorenzon, Rob Merkin, Richard Pilley, Andrew Serdy, Richard Shaw & 
Michael Tsimplis, Maritime Law, (Sweet & Maxwell, 2nd Ed, 2011) at p 188–189. 
32 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [36]. 
33 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [32]–[36]; Moot Scenario at p 31. 
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19 First, it was implicitly accepted in The Chrysovalandou Dyo that notice only needs to 

be provided to the charterers whom freight is owed from.34 Since the Claimant has sent the 

notice of lien through Mr Eric Yan35, the Claimant has duly discharged its duty to provide 

notice of Imlam’s exercise of the lien.   

 

20 Second, it was held in Albemarle Supply Company, Limited v Hind and Company that 

the notice of lien must contain sufficient information for the lienee to know how much 

money is secured under the lien.36 On the facts, the various heads of claims provided ought 

to be sufficient notwithstanding that no specific sum of money was provided in the demand. 

There is prior provision of daily revisions of the sum owed to the Claimant by Mr Gordon 

Grill. Thus, it is likely that these revisions were meant to be construed alongside the notice 

of lien, which would provide the 1st Respondent with the necessary information to identify 

the debt owed to the Claimant. As such, the technicality of the absence of a specific sum 

should not preclude the validity of the demand. 

 

21 Third, while liens on cargo are usually exercised at ports of discharge,37 this does not 

form a strict rule of law such that it is a condition precedent to the exercise of a lien on 

cargo.38 Therefore, notwithstanding that the Vessel is located outside Singapore, Imlam is 

still able to exercise a lien on the Cargo. 

                                                

34 The Chrysovalandou Dyo [1981] 1 Lloyd’s Rep 159. See also Julian Cooke, Timothy Young, Michael Ashcroft, 
Andrew Taylor, John D Kimball, David Martowksi, LeRoy Lambert & Michael Sturley, Voyage Charters 
(Informa Law from Routledge, 4th Ed, 2014) at para 17.27. 
35 Moot Scenario at p 65. 
36 Albemarle Supply Company, Limited v Hind and Company [1928] 1 KB 307 at 318–319, cited in Gericke Pte 
Ltd v Nortrans Shipping Pool Pte Ltd [1997] 2 SLR(R) 652 at [7] and [9]. See also Yvonne Baatz, “Charterparties” 
in Yvonne Baatz, Ainhoa Campàs Velasco, Charles Debattista, Johanna Hjalmarsson, Andrea Lista, Filippo 
Lorenzon, Rob Merkin, Richard Pilley, Andrew Serdy, Richard Shaw & Michael Tsimplis, Maritime Law, (Sweet 
& Maxwell, 2nd Ed, 2011) at p 190. 
37 Simon Baughen, “Charterparty Bills of Lading Cargo Interests’ Liabilities to the Shipowner” in D Rhidian 
Thomas (ed), The Evolving Law and Practice of Voyage Charterparties (Informa, 2009) at para 11.15. 
38 The Chrysovalandou Duo [1981] 1 Lloyd's Rep 159. 
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(4) The Claimant is entitled to recover the cost of exercising the lien on the Cargo 

 

22 Since Imlam has validly exercised a lien on the Cargo for the benefit of the Claimant, 

the Claimant is also entitled to recover the cost of exercising this lien because the exercise 

of a lien is no excuse from contractual liability if the lien has been exercised reasonably.39 

This entitlement accords with commercial reality as:  

 

“[a] shipowner should not be required to abandon his lien because the only other 

choices facing him were the disastrous ones of turning his ship into a floating 

warehouse for an indefinite period, or throwing the cargo into the sea, or storing 

it on land at his own expense.”40 

 

23 The reasonableness of the lienholder’s conduct is to be determined by reference to what 

was reasonable for a person in his position to do bearing in mind his own interests.41 

Utilising the Vessel into a floating warehouse would be reasonable in the circumstances 

given the 1st Respondent’s consistent failure to nominate a discharge port, since it is 

illogical to expect the Claimant to store the Cargo at a random port at his own expense and 

inconvenience. Since the exercise of the lien has been reasonable, the Claimant would be 

able to recover any expenses incurred for the exercise of the lien.  

                                                

39 Metall Market OOO v Vitorio Shipping Co Ltd [2014] QB 760 at [127]. 
40 Metall Market OOO v Vitorio Shipping Co Ltd [2014] QB 760 at [129]. 
41 Smailes & Son v Hans Dessen & Co (1906) 12 Com Cas 117 at 137, cited in Metall Market OOO v Vitorio 
Shipping Co Ltd [2014] QB 760 at [102]. 
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B. The Claimant is entitled to the sub-freight 

 

24 Although the 1st Voyage Charterparty does not provide for a lien on the sub-freight, the 

Claimant is nevertheless entitled to the sub-freight because Imlam is able to intercept the 

sub-freight pursuant to the BLs that are held by the 2nd Respondent for the benefit of the 

Claimant.42 The BLs incorporate the term “freight as per charterparty”. As a result, Imlam 

has a legal right to receive freight from the 2nd  Respondent which is due under the BLs.43 

Pursuant to this right to receive freight, Imlam may seek and receive it for the benefit of 

the Claimant who has discharged his obligations to Imlam but is owed freight under the 

voyage charterparty that is incorporated into the BLs.44 

 

25 Since Imlam has promised its assistance to the Claimant as long as such required 

assistance is within the bounds of the charterparty,45 Imlam can intercept the sub-freight 

for the benefit of the Claimant. As a result, even though the Claimant has no lien on sub-

freight, the Claimant is still able to receive the sub-freight through Imlam’s interception of 

the sub-freight pursuant to the BLs held by the 2nd  Respondent. 

 

                                                

42 Procedural Order No 3 at para 2(1).  
43 Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kimball, David Martowksi, LeRoy 
Lambert & Michael Sturley, Voyage Charters (Informa Law from Routledge, 4th Ed, 2014) at para 13.39. This 
paragraph was cited with approval by the High Court in Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 
1159 at [35]. 
44 Julian Cooke, Timothy Young, Michael Ashcroft, Andrew Taylor, John D Kimball, David Martowksi, LeRoy 
Lambert & Michael Sturley, Voyage Charters (Informa Law from Routledge, 4th Ed, 2014) at para 13.39. This 
paragraph was cited with approval by the High Court in Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 
1159 at [35]. 
45 Moot Scenario at p 36. 
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C. The Tribunal has jurisdiction to grant the sale of Cargo pendente lite 

 

26 The arbitral proceedings between the disputing parties is “international” within the 

meaning of s 5(2)(b)(i) the International Arbitration Act46 (“the IAA”) because both parties 

to the proceedings have agreed arbitrate by the SCMA rules.47 Consequently, the power of 

the Tribunal is governed by s 12 of the IAA.48 

 
27 Section 12(1)(d) of the IAA provides that the arbitral tribunal has the power to give 

directions for the “sale of any property which is or forms part of the subject-matter of the 

dispute”. 49  The Cargo qualifies as such property because it formed the basis of the 

Claimant’s claims for unpaid freight and its rights over the Cargo.   

 

28 It was held in Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries that 

in the context of O 29 r 4 of the Rules of Court, that the test for whether movable property 

qualifies as ‘subject matter of the cause or matter or as to which any question arises therein’ 

is whether it forms the basis of the plaintiff’s claims.50 Five Ocean Corp applied this 

definition to the determination of whether movable property qualifies as “property which 

is or forms part of the subject-matter of the dispute”51 in the context of s 12(1)(d) IAA since 

the rationale behind O 29 r 4 is identical to the purpose of s 12(1)(d) IAA.52  

                                                

46 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 5(2)(b)(i). 
47 Moot Scenario at p 23. 
48 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 12. 
49 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 12(1)(d). 
50 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991]1 SLR(R) 411 at [30]. 
51 Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991]1 SLR(R) 411 at [54]. 
52 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [54]. 
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29 Five Ocean Corp concerned the validity of the plaintiff disponent owner’s assertion of 

its equitable right to the benefit of the head shipowner’s exercise of a lien over the cargo, 

along with a right to postpone discharge and delivery of the cargo vis-à-vis the defendant 

sub-charterer. These two rights taken together were held to have given the plaintiff “an 

interest akin to that of a contractual lien in respect of the cargo”.53 Consequently, since the 

cargo in question formed the basis of the plaintiff’s claims, it was held to be “property 

which is or forms part of the subject-matter of the dispute”.54 An order for the interim sale 

of the cargo was therefore allowed, notwithstanding that the plaintiff has no direct security 

interest over the cargo in question.  

 

30 The facts of Five Ocean Corp are on all fours with the present case. The Claimant has 

two similar identifiable rights: (a) the right to postpone discharge and delivery vis-a-vis the 

1st Respondent; and (b) the beneficial right derived from Imlam’s exercise of the lien as a 

trustee for the Claimant’s benefit. Cumulatively, these rights give the Claimant an interest 

akin to that of a contractual lien in respect of the Cargo.55  

 

31 Thus, as the Cargo forms the basis of the Claimant’s assertions of its right, it would 

necessarily qualify as “property which is or forms part of the subject-matter of the dispute”. 

As a result, the Tribunal has the power to order the sale of the Cargo. 

 
 
 
 
 
 
                                                

53 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [46]. 
54 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [54].  
55 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [46].  
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D. The circumstances are such that it is just and necessary to order the sale  

 

32 Since the IAA56 is silent on the requirements for an application pursuant to s 12(1)(d), 

case law and the Model Law are instructive in providing guidance in applying s 12(1)(d). 

Article 17 of the Model Law57 states that the Tribunal may “order any party to take such 

interim measure of protection as the arbitral tribunal may consider necessary in respect of 

the subject-matter of the dispute.” In considering an application under s 12A(4) read with 

s 12(1)(d), the court in Five Ocean Corp held the requirement of necessity involved 

assessing a “fair balance of the parties’ interests”. 58  

 

33 In the present case, the costs of disallowing the sale would greatly outweigh that of 

granting the interim order.59 This may be gleaned from several factors:    

(a) The Cargo showed signs of overheating and there was a risk of self-ignition; 

(b) The living conditions of the crew were deteriorating;  

(c) Bad weather and monsoon winds could damage the vessel and the Cargo;  

(d) The value of the Cargo was diminishing over time;  

(e) The cost of detaining the Cargo on the vessel was mounting;  

(f) There are no reasonably available alternatives to a sale of the Cargo; and 

(g) The sale would not jeopardise the interests of the second Respondent.   

 

                                                

56 International Arbitration Act (Cap 143A, 2002 Rev Ed) s 3.  
57 International Arbitration Act (Cap 143A, 2002 Rev Ed) First Schedule.  
58 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [63]. 
59 Model Law Art 17A(1)(a). 
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34 To begin, the Master’s report on 30 October 2016 (ie, after 20 days adrift at sea) is a 

first-hand account of the dire situation aboard the Vessel and should accordingly be given 

weighty consideration.60 

 
35 First, the coal aboard the vessel showed signs of overheating and was at risk of self-

igniting or exploding.61 The possibility of an explosion poses an imminent and grave 

danger to the lives and safety of the crew members, as well as to the financial value of both 

the Vessel and the Cargo. The presence of strong winds of up to 44 knots exacerbates the 

dangerous conditions on-board the Vessel.62  

 

36 Second, the living conditions of the crew are rapidly deteriorating as the vessel as 

running out of fresh food, medicine, fresh water and other supplies as of 30th October 

2016.63 The first officer, for instance, required urgent medication for his diabetic condition 

which was unobtainable while the ship remained stranded. Serious hygiene concerns are 

also prevalent. This has resulted in low crew morale, with many resinging en masse or 

threatening to report the owners to the International Transport Workers’ Federation.  

 
37 Third, the value of the Cargo would inevitably diminish over time. As coal prices have 

been falling in China for the past six years since 2011,64 there is a non-negligible risk that 

the value of the Cargo would continue to fall.65 The interim sale as the Cargo ought to be 

allowed to prevent further diminishing of its value during in the course of the arbitration.66 

 

                                                

60 Moot Scenario at p 37; Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [58]. 
61 Moot Scenario at p 37.  
62 Moot Scenario at p 37.  
63 Moot Scenario at p 37.  
64 Moot Scenario at p 99. 
65 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [62]. 
66 Halsbury’s Laws of Singapore vol 17(2) (LexisNexis, 2016 Reissue) at para 20.083. 
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38 Fourth, the costs of detaining the Cargo aboard the vessel are mounting.  In Five Ocean 

Corp, the ship had been adrift for four months and the court held that rising expenses of 

maintaining the cargo aboard the vessel may erode its “residual financial interest and cause 

it to become commercially worthless”.67 In light of the debt and freight costs still owed by 

the Respondent, the cost of leaving the Vessel stranded for nearly nine months significantly 

exceeds and militates against any consideration against granting the order of sale.  

 

39 Lastly, allowing the sale pendente lite does not prejudice the interests of third parties 

like the 2nd Respondent, in fact it is beneficial to their interests. If the 2nd Respondent’s 

Notify Party (ie, Koyala Global Resources Ltd) is an interested buyer, the company will 

still be in a position to purchase the Cargo in the ordered sale. Even if the 2nd Respondent 

does not have an interested buyer, ordering the sale would still enable the maximum 

possible value of the Cargo to be realised. The price of non-distressed cargo was estimated 

to be $2.97m,68 whereas the sale of the distressed cargo could be completed at a range from 

$2.5m to $2.8m.69 The difference in value is not substantial yet and waiting further would 

only further diminish the value of the non-distressed Cargo to the prejudice of the 2nd 

Respondent.  

 

 
40 The factors above should be considered in the light of the absence of reasonable 

alternatives to an order of sale. Had there been a better alternative, the vessel would not 

have been adrift for nine months with no end in sight. By the time arbitration proceedings 

commences (ie, July 2017), the vessel would have been adrift for approximately nine 

                                                

67 Five Ocean Corp v Cingler Ship Pte Ltd [2016] 1 SLR 1159 at [62]. 
68 Moot Scenario at p 131.  
69 Moot Scenario at p 131.  
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months and the situation would inevitably further exacerbate. Ordering the interim sale 

would thus be a just and necessary balance of the parties’ respective interests.  

 
E. The 1st Respondent is liable for detention of the Vessel and other damages under 

the 1st Voyage Charterparty 

 

41 The 1st Respondent is liable for damages due to failing to nominate a valid disport 

timeously, as well as for loading sub-bituminous coal. 

 
(1) The 1st Respondent’s failure to nominate a valid discharge port amounted to a breach 

of the 1st Voyage Charterparty 

 
42 The 1st Respondents, by failing to nominate a valid port, breached their obligations 

under the 1st Voyage Charterparty. Clause 16 of the Fixture Recap provides that the 1st 

Respondents were to declare the discharge port “when the vessel passes Singapore for 

bunkering”.70 The Vessel arrived at Singapore at 1515 hours on 10 October 2016, however 

the Claimants only received a valid discharge port on 21 October 2016.71  

 
43 It was held in Thode v Gimeno that nomination of a loading or discharging port must 

be made within a reasonable time and that it should be made early enough to ensure that 

the vessel suffers no delay resulting from the absence of nomination.72 Hence, shipowners 

are entitled to claim damages for detention for the delay where the charters fail to nominate 

a discharge port timeously, until the charterers do in fact give orders as to which port to 

proceed to.73  

 

                                                

70 Moot Scenario at p 21.  
71 Moot Scenario at p 50.  
72 Thode v. Gimeno (The Steendiek) [1961] 2 Lloyd’s Rep. 138 at 145. 
73 Aktieselskabet Olivebank v. Danske Svovlsyre Fabrik (The Springbank) [1919] 2 K.B. 162 at 169. 
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44 The delay caused by the failure to nominate the discharge port was unreasonable. 

Repeated requests for the 1st Respondent to act expediently in nominate a discharge port 

were not acted on. In fact, the delay of 11 days could well have been a significant portion 

of shipping time, from Singapore to Ningbo, the port of discharge eventually selected, or 

even exceeded it. Instead, the delay has left the Vessel drifting off the port limits, subject 

to the gale-force winds and at the limit of the Vessel’s specifications.74 The Vessel is also 

continuing to incur expenditure of bunkers and supplies with each day of additional delay. 

The Claimant should therefore be allowed to claim the full amount of detention costs at the 

rate of $10,000 a day.  

 

45 Furthermore, the Claimant has reasonably attempted to mitigate its loss. As held in 

Banco de Portugal v Waterlow, the law is satisfied if the party placed in a difficult situation 

due to the breach has acted reasonably in the adoption of remedial measures and will not 

be held disentitled to recover the cost of such measures merely because other measures less 

burdensome might have been taken.75  

 

46 The Claimant had to the best of its ability urged the 1st Respondent numerous times to 

nominate a suitable port of discharge and the Master’s choice to keep the Vessel drifting 

off Singapore was eminently a reasonable option to take. Without any discharge port 

selected, the Vessel could not have properly begun on the shipping journey and doing so 

could well consequently bring additional problems, such as remaining stranded in a 

dangerous sea area should the 1st Respondent continue to cause delays. These are 

considerations that the Master of the Vessel was reasonable in opting to avoid.  

                                                

74 Moot Scenario at p 37.  
75 Banco de Porttugal v Waterlow [1932] AC 452 at 506.  
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(2) The 1st Respondent is in breach for loading a different cargo as stipulated under 

the 1st Voyage Charterparty  

 
47 The 1st Respondent is also in breach of the 1st Voyage Charterparty for loading the 

present cargo on the Vessel. Clause 13 of the Fixture Recap provides that the cargo is 

“Australian Anthracite”,76 which is the highest quality of coal in terms of the energy content 

and its likelihood of spontaneous combustion.77 The Cargo loaded is actually Australian 

Steam Coal, which has been described as a sub-bituminous coal, two grades lower than 

Australian anthracite.78  

 

48 As held in Steven v Bromley, where a charterer tenders a different cargo which has a 

substantially higher rate of freight than the agreed rate under the charter, the inference may 

be that the charterer will pay the current rate of freight for that particular cargo.79 In the 

present case, given that the moisture content and percentage of volatile matter in the Cargo 

have been assessed to be approximately double that of a “typical benchmark coal”,80  this 

indicates that the Cargo is of a substantially different nature from what was agreed under 

the VC. This is owing to the increased propensity of the coal to self-heat and spontaneously 

combust, as compared to Australian anthracite.  

 

49 Given the two substantially different types of coal and the associated levels of risk, it 

is likely to be the case that freight for a more dangerous type of coal would be much higher 

than what was provided in the VC. This is due to the higher amount of risk of damage that 

                                                

76 Moot Scenario at p 21.  
77 Moot Scenario at p 98.  
78 Moot Scenario at p 98.  
79 Steven v Bromley [1919] 2 KB 722 at 725.  
80 Moot Scenario at p 99.  
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the Vessel is subjected to. As such, the 1st Respondent is additionally liable to pay for the 

difference in freight, on a freight rate for the Cargo that the Tribunal deems fit.  

 
IV. Prayer of Relief  

 
50 For the reasons set out above, the Claimant requests the Tribunal to:  

(a) Find that there was a valid and enforceable lien over the Cargo;  

(b) Find that the Claimant is entitled to the sub-freight; 

(c) Find that the Tribunal has jurisdiction to order the sale of the Cargo pendente lite; 

(d) Find that it is just and necessary to order the sale of the Cargo;  

(e) Find that the 1st Respondent is liable for detention and other damages under the 1st 

Voyage Charterparty. 

 


