
 1 

INTERNATIONAL MARITIME LAW ARBITRATION MOOT 

2017 

   

 

THE UNIVERSITY OF HONG KONG 

TEAM 5  

MEMORANDUM FOR THE CLAIMANT  

CHAN WAI TO ERIC 

LAU WUI YIN CANDICE 

SO HEI YAN 

SO WING WINKY 

 

 



 2 

TABLE OF CONTENTS 

A. SUMMARY OF FACTS 7 

B. SUMMARY OF ISSUES 10 

C. THIS TRIBUNAL HAS JURISDICTION TO GRANT LIBERTY FOR THE 
SALE OF THE CARGO 

10 

C1. The Tribunal’s jurisdiction based on the IAA 10 

C2. The Tribunal’s jurisdiction based on the Model Law 13 

D. THE CLAIMANT HAS A VALID AND ENFORCEABLE LIEN OVER THE 
CARGO IN RESPECT OF FREIGHT, DETENTION, DAMAGES AND ALL 
AMOUNTS DUE UNDER THE VOYAGE CHARTER 

15 

E. THE RESPONDENT IS LIABLE TO THE CLAIMANT FOR DETENTION 
AND OTHER DAMAGES 

19 

E1. The Respondent’s duty to declare port 19 

E2. The Respondent’s failure to pay freight  22 

E3. Failure to pay freight as a condition 23 

E4. Failure to pay freight as an innominate term  24 

F. IT IS  JUST AND NECESSARY FOR THE TRIBUNAL TO ORDER THE 
SALE OF THE CARGO  

25 

 F1. Real Urgency 27 

       F2. Lack of Other Practical Alternatives 28 

       F3. Other Factors  28 

       F4. Conclusion 29 

G. CONCLUSION  29 

 

 
 



 3 

LIST OF AUTHORITIES 
 
Cases  

The Afovos [1983] 1 WLR 195 

Aktieselskabet Olivebank v Dansk Fabrik [1919] 2 KB 162 

Bank of Scotland plc v Owners of the M/V ‘Union Gold’ [2013] EWHC 1696 

Bunde v Tradax [1981] 1 WLR 711 

Castrique v Imrie (1869) LR 4 HL 414 

The Cebu (No 2) [1990] 2 Lloyd’s Rep 316 

The Eastern City [1958] 2 Lloyd’s Rep 127  

Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries [1991] 1 SLR(R) 411 

The Essington II [2005] FCJ No 125 

The Evia (No 2) [1983] 1 AC 736 

Fiona Trust & Holding Corp v Privalov [2008] 1 Lloyd's Rep 254 

Five Ocean Corporation v Cingler Ship Pte Ltd [2016] 1 SLR 1159 

Forslind v Bechely-Crundall 1922 SC (HL) 173 

Glencore Grain BV v The Ship Lancelot V [2015] NZHC 2052 

Grand China Logistics Holding (Group) Co Ltd v Spar Shipping AS [2016] EWCA Civ 982 

The Gregos [1995] 1 Lloyd’s Rep 1 

The Hermine [1979] 1 Lloyd’s Rep 212 

The Hill Harmony [2001] 1 Lloyd’s Rep 147 

The Kanchenjunga [1990] 1 Lloyd’s Rep 391 

LG Schuler AG v Wickman Machine Tool Sales Ltd [1974] AC 235 

Maldives Airport Co Ltd v GMR Malé International Airport Pte Ltd [2013] 2 SLR 449 

The Myrto [1977] 2 Lloyd’s Rep 243 

The Peonia [1991] 1 Lloyds’ Rep 100 



 4 

PT Perusahaan Gas Negara (Persero) TBK v CRW Joint Operation [2015] 4 SLR 364 

Purcell Bros Limited v The Owners, Charterers and All Persons Claiming to be Interested in the 

Motor Vessel Star Vikin [2015] NIQB 70 

Ryanair Ltd v Esso Italiana Srl [2015] 1 All ER (Comm) 152 

The Scraptrade [1983] 2 AC 694 

The SLS Everest [1981] 2 Lloyd's Rep 389 

The Timna [1971] 2 Lloyd’s Rep 91 

The Western Horizon [1996] F.C.J. No. 1496 

United Scientific Holding Ltd v Burnley BC  [1978] AC 904 

 

Legislation & Rules 

International Arbitration Act (Cap 143A) 

International Arbitration (Amendment) Bill 

Interpretation Act (Cap 1, 2002 Rev Edn) 

Rules of the Court of Judicature (N.I.) 1980 

Rules of the Supreme Court 1965 (UK) 

Supreme Court of Judicature Act (Cap 322, 2007 Rev. Ed.) 

UNCITRAL Model Law on International Commercial Arbitration 

 

Others 

Bernard Elder and others (eds), Scrutton on Charterparties and Bills of Lading (23rd edn, Sweet & 

Maxwell 2015) 

David Hay (eds), Words and Phrases Legally Defined (4th edn, LexisNexis Butterworths 2016) 

Foo Chee Hock and others (eds), Singapore Civil Procedure 2017 (Sweet & Maxwell 2016) 

Francis Bennion and Oliver Jones (eds), Bennion on Statutory Interpretation (6th edn, LexisNexis 



 5 

2013) 

Francis Reynolds, ‘Time charterparties and bills of lading’, in D Rhidian Thomas (ed), Legal Issues 

Relating to Time Charterparties (Informa 2008) 

Hugh Beale and others (eds) Chitty on Contracts (32nd edn, Sweet & Maxwell 2015) 

Jeffrey Pinsler, Bullen & Leake & Jacob's Singapore Precedents of Pleadings (Sweet & Maxwell 

2016) 

Julian Cooke and others (eds), Voyage Charters, (4th edn, Informa Law from Routledge 2014) 

Peter Finder, International Commercial Arbitration and Conciliation in UNCITRAL Model Law 

Jurisdictions (3rd ed, Sweet & Maxwell 2010) 

Robert Merkin and Johanna Hjalmarsson, Singapore Arbitration Legislation: Annotated (2nd edn, 

Informa Law, 2016)  

Richard Aikens, Richard Lord, and Michael Bools, Bills of Lading (2nd edn, Informa Law from 

Routledge 2015)  

Jean-Paul Rodrigue and others, (The Geography of Transport Systems, 2017) 

<https://people.hofstra.edu/geotrans/eng/ch8en/conc8en/fuel_consumption_containerships.html> 

accessed 15 April 2017.  

 Seaports: Info, Marketplace <http://ports.com/sea-route/port-of-singapore,singapore/mawei-

port,china/#/?a=0&b=4591&c=Port%20of%20Singapore,%20Singapore&d=Port%20of%20Ningbo,

%20China> accessed 15 April 2017. 

United Nations Commission on International Trade Law, Analytical Commentary on Draft Text of a 

Model Law on International Commercial Arbitration A/CN.9/264 

United Nations Commission on International Trade Law, Report of the Working Group on 

International Contract Practices on the work of its third session (New York, 16-26 February 1982) 

A/CN.9/216 

United Nations Commission on International Trade Law, Sixth session of the Working Group on 



 6 

International Contract Practices (Vienna, 29 August-9 September 1983: Report of the Working 

Group on the work of its sixth session A/CN.9/245 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 7 

A. SUMMARY OF FACTS 

1. By a time charterparty dated 15 February 2016 (“the Time Charter”), Imlam Consignorist 

GmbH (“CMI”) as shipowners chartered M.V. “TARDY TESSA” (“the Vessel”) to Furnace 

Trading Pte Ltd (“the Claimant”) for two years. 

 

2. By a voyage charterparty in “COAL-OREVOY” form dated 1 September 2016 (“the Voyage 

Charter”), the Claimant chartered the Vessel to Inferno Resources Sdn Bhd (“the 1st 

Respondent”) for the carriage of 80,000 mt 10% MOLOO Australian Steam Coal (“the 

Cargo”) from Newcastle, NSW, Australia.   

 

3. The Voyage Charter provides, inter alia, that: 

a. The 1st Respondent shall declare discharge port from specified ports in China “when 

vessel passes Singapore for bunkering”;1 

b. 100% freight2 is to be paid within five banking days after completion of loading and 

signing/releasing of Bills of Lading marked “freight payable as per charter party” and 

receipt of owners’ freight invoice, but in any case before breaking bulk;3 

c. The Claimant “shall have a lien on the cargo for freight… due to them under [the 

Voyage Charter ]”;4 (“the Lien Clause”)   

d. The governing law is Singapore law and disputes are to be referred to arbitration as 

per the Singapore Chamber of Maritime Arbitration Rules.5 

 

 
                                                
1 Moot Scenario [21].  
2 In this Memorial, “freight” is taken to mean money payable by the 1st Respondent to the Claimant; “sub-freight” will 
mean money payable by the 2nd Respondent to the 1st Respondent. 
3 Moot Scenario [22].  
4 Moot Scenario [31].  
5 Moot Scenario [23]. 
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4. It is the Claimant’s case that the 1st Respondent subsequently sub-voyage chartered the 

Vessel to Idoncare Berjaya Utama Pty. Ltd (“the 2nd Respondent”) (“the Sub-voyage 

Charter”); but no copy of the Sub-voyage Charter has been produced in these proceedings. 

 

5. On 1 October 2016, the Vessel arrived at Kooragang Precinct, NSW, Australia for loading, 

which commenced on 2 October 2016 and finished on 4 October 2016. Three identical copies 

of the bill of lading dated 4 October 2016 (“the Bill of Lading”) were issued.  

 

6. The Bill of Lading named the 2nd Respondent as shipper and Koyala Global Resources Ltd as 

the Notifying Party. It was consigned “To Order” and further stated on its face “Freight 

payable as per charter party”.  

 

7. On 9 October 2016, the Claimant issued an invoice (No.1002/2016) to the 1st Respondent for 

a sum of USD 771,120.48, being freight due under the Voyage Charter on the basis that 

Shanghai would be the discharge port. However, in breach of  Clause 28 of Part I of the 

Voyage Charter (“VCP-I”),6 the 1st Respondent failed to pay freight. 

 

8. Further, it is the Claimant’s case that while the Vessel arrived near Singapore for bunkering 

on 10 October 2016, the 1st Respondent, in breach of Clause 16 of VCP-I, failed to declare a 

legitimate discharge port. Between 16 October 2016 and 17 October 2016, the 1st Respondent 

purported to nominate Busan, South Korea as the discharge port thrice. The Claimant refused 

all of such nominations, as Busan was not within the ranges of the Voyage Charter, and there 

were zombie-related safety concerns. 

 

                                                
6 Clause 19 of Confirmation Email (see Moot Scenario [22]). 
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9. On 20 October 2016, the Claimant sent to the 1st Respondent a Notice of Lien over the Cargo 

in relation to losses and damages caused by the latter’s breach of the Voyage Charter. On the 

same day, the Claimant sent to the 2nd Respondent a notice exercising a lien over the sub-

freight payable by them to the 1st Respondent, for freight and all other monies due to the 

Claimant under the Voyage Charter.  

 

10. On 21 October 2016, the 1st Respondent nominated Ningbo as the discharge port, however, 

such nomination was not accompanied by any payment of freight, as the 1st Respondent 

claimed that they were not paid freight under the Sub-voyage Charter.  On 22 October 2016, 

the Claimant accepted the 1st Respondent’s repudiatory breach of the Voyage Charter. 

 

11. On 25 November 2016, the Claimant issued a Notice of Arbitration against the 1st and 2nd 

Respondents respectively, claiming, inter alia, that it was entitled to exercise a lien over the 

Cargo and sub-freight payable by the 2nd Respondent. 

 

12. On 26 November 2016, the 1st Respondent and the 2nd Respondent respectively filed a 

Response to Notice of Arbitration and denied liability. 

 

13. On 1 December 2016, the Claimant made an urgent application for consolidation of the two 

arbitration proceedings by the Claimant against the 1st and 2nd Respondents and, pursuant to 

the International Arbitration Act (Cap 143A) (“the IAA”), for liberty to sell the Cargo 

pendente lite. The Respondents indicated that they had no objections to the consolidation 

application. While the 2nd Respondent indicated that it had no interest in and would take no 

position for the sale of the Cargo, the 1st Respondent objected on the basis that this arbitral 

tribunal (“the Tribunal”) did not have jurisdiction to, and in any event, did not have the basis 
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to order the sale of the Cargo. 

 

B. SUMMARY OF ISSUES 

14. The following issues will be addressed below:  

a. Whether the Tribunal has jurisdiction and/or power to grant liberty to the Claimant to 

sell the Cargo under the IAA;  

b. Whether the Claimant has a valid and enforceable lien over the Cargo in respect of 

freight, detention, damages and all amounts due under the Voyage Charter; 

c. Whether the Respondent was liable for detention and/or other damages; and  

d. Whether it is just and necessary for the Tribunal to order the sale of the Cargo. 

 

C. THIS TRIBUNAL HAS JURISDICTION TO GRANT LIBERTY FOR THE SALE OF 

THE CARGO 

15. It is clear that the Tribunal has in personam jurisdiction over the parties. The Claimant, as a 

company incorporated in Singapore, is present within the jurisdiction of Singapore, and both 

the 1st and 2nd Respondents have submitted to the jurisdiction of the Tribunal. The only 

question is whether the Tribunal has jurisdiction to grant an order for the sale of the Cargo. 

 

16. It is submitted that the Tribunal does have jurisdiction to grant liberty for the sale of the 

Cargo on the basis of: (a) s.12 of the IAA, and/or (b) Art. 17 of the UNCITRAL Model Law 

on International Commercial Arbitration (“the Model Law”). 

 

      C1. The Tribunal’s jurisdiction based on the IAA 

17. To determine whether the Tribunal has jurisdiction to grant an order for sale of the Cargo, the 

starting point must be s.12 of the IAA, which delineates the powers of this Tribunal. Insofar 
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as material, s.12 provides that: 

 

“(1) Without prejudice to the powers set out in any other provision of this Act and in 

the Model Law,7 an arbitral tribunal shall have powers to make orders or give 

directions to any party for —  

… 

(d) the preservation, interim custody or sale of any property which is or 

forms part of the subject-matter of the dispute; …” (Emphasis added) 

 

18. Purposively interpreted, s.12(1)(d) clearly empowers the Tribunal to order the sale of the 

Cargo, which is or forms part of the subject-matter of the dispute.   

 

19. There is little doubt that the Cargo constitutes “property” for this purpose. The Singaporean 

High Court in Emilia Shipping Inc v State Enterprise for Pulp and Paper Industries8 

considered the equivalent provision of s.12(1) under the Singapore Rules of Court, O.29 r.4, 

which provides the Court with the power to “make an order for the sale … of any movable 

property which is the subject-matter of the cause or matter”.9 The Court held that the cargo in 

question “falls within the terms of O.29 r.4 as it is the subject matter (the lien) of the 

plaintiff’s claim for freight”. 

 

20. Even if the 1st Respondents seek to argue that the “property” at issue is the right of lien on the 

Cargo as the exercise of which is in issue, it is submitted that on the proper construction of 

                                                
7 “Model Law” is defined in s2(1) of the IAA to mean “the UNCITRAL Model Law on International Commercial 
Arbitration adopted by the United Nations Commission on International Trade Law on 21st June 1985, the text in English 
of which is set out in the First Schedule [of the IAA]”.  
8 [1991] 1 SLR(R) 411, 423-424. 
9  O.29 r.4, s.80, Supreme Court of Judicature Act (Cap 322). 
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the IAA, the word “property” is sufficiently broad to cover even a chose in action and this 

does not affect the power of the Tribunal to order a sale as sought. 

 

21. The concept of “property” is sufficiently broad to include a lien over the Cargo. For example, 

“property” is defined in Words and Phrases Legally Defined as: 

 

“money and all other property, real or personal, including things in action and other 

intangible property”.10 

 

22. As a further example, in the context of Singapore law, s.2 of the Conveyancing and Law of 

Property Act (Cap 61) defines “property” to include: 

 

“real and personal property and any estate in any property, real or personal, and any 

debt and any thing in action, and any other right or interest in the nature of 

property, whether in possession or not” (Emphasis added) 

 

23. Statutes should be read purposively; that is, “an interpretation that would promote the 

purpose or object underlying the written law (whether that purpose or object is expressly 

stated in the written law or not) shall be preferred to an interpretation that would not 

promote that purpose or object”.11 

 

24. As indicated in its long title, the purpose of the IAA is to “make provision for the conduct of 

international commercial arbitrations based on the Model Law on International Commercial 

                                                
10 David Hay (ed), Words and Phrases Legally Defined (4th edn, LexisNexis Butterworths 2016). 
11 Interpretation Act (Cap 1, 2002 Rev Edn), s.9A; see also Francis Bennion & Oliver Jones (eds), Bennion on Statutory 
Interpretation (6th edn, Sweet & Maxwell 2013) 846. 
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Arbitration adopted by the United Nations Commission on International Trade Law”. 

Arbitration is meant to be “cost effective, and shorn of complexities and technicalities”.12 

Nothing suggests the Singaporean parliament intends to depart from the international trend on 

“the rational and reasonable businessman's preference for one-stop adjudication”.13  

 

25. Accordingly, the Tribunal should interpret “property” broadly to fulfill this purpose, given 

that s.12(1)(d) operates not only on “property which is the subject-matter of the dispute”, but 

also that which “forms part of the subject-matter of the dispute”. 

 

26. In any event, under s.12(5), the Tribunal “may award any remedy or relief that could have 

been ordered by the High Court if the dispute had been the subject of civil proceedings in 

that Court”. Had this dispute been the subject of civil proceedings in the High Court of 

Singapore, the High Court would no doubt have power to order the sale of the Cargo as 

perishable property under O.29 r.4 of the Singapore Rules of Court as the Cargo deteriorated 

from anthracite into sub-bituminous coal between September 2016 and December 2016.14 

Therefore, the Tribunal also has the jurisdiction to make an order for sale on this basis. 

 

C2. The Tribunal’s jurisdiction based on the Model Law 

27. Further, s.3 of the IAA reads, “[s]ubject to this Act, the Model Law, with the exception of 

Chapter VIII thereof, shall have the force of law in Singapore”. Hence, s.12 of the IAA 

should be read in tandem with Article 17 of the Model Law.15  

 
                                                
12 Robert Merkin and Johanna Hjalmarsson, Singapore Arbitration Legislation: Annotated (2nd edn, Informa Law 2016) 
169. 
13 Ryanair Ltd v Esso Italiana Srl [2015] 1 All ER (Comm) 152, §19. See also, Fiona Trust & Holding Corp v Privalov 
[2008] 1 Lloyd's Rep 254; Bennion (n 11) 745. 
14 Moot Scenario [21]; Moot Scenario [98]. 
15 PT Perusahaan Gas Negara (Persero) TBK v CRW Joint Operation [2015] 4 SLR 364, §221. 
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28. Insofar as material, Art. 17 of the Model Law provides that:   

 

“Unless otherwise agreed by the parties, the arbitral tribunal may ... order any party 

to take such interim measure of protection as the arbitral tribunal may consider 

necessary in respect of the subject-matter of the dispute.” 

 

29. The legislative intent behind Art. 17 is “to prevent or minimize any disadvantage which may 

be due to the duration of the arbitral proceedings until the final settlement of the dispute and 

the implementation of its results”;16 accordingly, the interim measures contemplated include 

the “sale of goods which are the subject-matter of the dispute”,17 or that of “perishable 

merchandise”.18 As explained above, the Cargo is perishable property/ goods. Hence, this 

Tribunal also has jurisdiction to order the sale of the Cargo under Art. 17 of the Model Law. 

 

30. Even if the Tribunal finds otherwise, the travaux préparatoires suggests that these measures 

are intended not to apply only to goods;19 thus, Art. 17 should be interpreted purposively to 

allow the Claimant to be protected against the risk of the Cargo diminishing in value. 

 

 

 

                                                
16 United Nations Commission on International Trade Law, Analytical Commentary on Draft Text of a Model Law on 
International Commercial Arbitration A/CN.9/264, p 42.  
17 Ibid. 
18 United Nations Commission on International Trade Law, Report of the Working Group on International Contract 
Practices on the work of its third session (New York, 16-26 February 1982) A/CN.9/216, §66; Peter Finder, International 
Commercial Arbitration and Conciliation in UNCITRAL Model Law Jurisdictions (3rd ed, Sweet & Maxwell 2010) §4A-
012. 
19 United Nations Commission on International Trade Law, Sixth session of the Working Group on International 
Contract Practices (Vienna, 29 August-9 September 1983: Report of the Working Group on the work of its sixth session 
A/CN.9/245, §71. 
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D. THE CLAIMANT HAS A VALID AND ENFORCEABLE LIEN OVER THE CARGO 

IN RESPECT OF FREIGHT, DETENTION, DAMAGES AND ALL AMOUNTS DUE 

UNDER THE VOYAGE CHARTER 

31. It is submitted that the Claimant has a contractual right to exercise a lien over the Cargo, 

which is currently owned by the 2nd Respondent, since the Voyage Charter providing for such 

a right was incorporated into the Bill of Lading.  

 

32. The Bill of Lading provides that “[a]ll terms and conditions, liberties and exceptions of the 

Charter Party, dated as overleaf ... are herewith incorporated”,20 and it provides on the face 

for “[f]reight payable as per charter party”. However, the Bill of Lading is silent as to 

whether it was the Time Charter or the Voyage Charter that was incorporated, and thus 

whether it contained a lien clause.  

 

33. It is the Claimant’s case that the charterparty referred to and incorporated in the Bill of 

Lading was the Voyage Charter, to which the Claimant and the 1st Respondent are parties, 

rather than the Time Charter. 

 

34. First, where a time charterparty is the head charter amongst multiple charters in a dispute, and 

a bill of lading is silent as to which charter it incorporated, the voyage sub-charterparty would 

be incorporated.21 This is because the time charterparty terms are often inapposite in the 

context of a bill of lading.  

 

                                                
20 Moot Scenario [42], [44], [46]. 
21 The SLS Everest [1981] 2 Lloyd's Rep 389, 392; Julian Cooke and others (eds), Voyage Charters (4th ed, Informa Law 
from Routledge 2014) §18.62. 
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35. It has also been held in The Sevonia Team22 that where the charter referred to by such an 

incorporating clause is not clear, and one possibility is a time charter and another a voyage 

charter, the court may reason, and rightly, that “the reference must be to the voyage charter, 

because an incorporation clause is ill suited to refer to time charter hire”.23 

 

36. Second, the word “freight”, as opposed to “hire”,24 was used in the Bill of Lading; this 

indicates that a voyage charterparty was being referred to, not a time charter . The shipping 

industry has long used the word “hire” for sums due under time charters, and reserved the 

word “freight” to voyage charters and bills of lading.25  

 

37. Therefore, the Bill of Lading incorporated the Voyage Charter, including the Lien Clause in 

favour of the Claimant contained in Clause 19(a) of VCP-II.26  

 

38. It is further submitted that the Claimant (or alternatively CMI for the Claimant’s benefit) 

could exercise a contractual lien over the Cargo for unpaid freight and other sums which the 

Claimant is entitled to receive from the 1st Respondent.  

 

39. As between the Claimant and 1st Respondent, the Lien Clause empowered the Claimant to 

refuse to discharge the Cargo when there is freight due to the Claimant under the Voyage 

Charter; in other words, the Lien Clause gave the Claimant the right to detain the Cargo.  

 

 
                                                
22 [1983] 2 Lloyd's Rep 640. 
23 Francis Reynolds, ‘Time charterparties and bills of lading’, in D Rhidian Thomas (ed), Legal Issues Relating to Time 
Charterparties (Informa 2008) 161, 171. 
24 In this Memorial, “hire” is taken to mean money payable by the Claimant to CMI, the shipowner. 
25 The Cebu (No 2) [1990] 2 Lloyd’s Rep 316, 321.  
26 Moot Scenario [31]. 
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40. As between the Claimant and CMI, Clause 8(a) of the Time Charter - which provides that “… 

The Master … (although appointed by the Owners) shall be under the orders and directions 

of the Charterers as regards employment and agency…”27 - gives the Claimant the right to 

decide how the Vessel shall be used;28 in other words, Clause 8(a) obliges CMI to comply 

with the instructions of the Claimant. Further or alternatively, it has been suggested that there 

are good business reasons for a term to be implied in a voyage charter to the effect that the 

shipowner would lend assistance to the charterer in the recovery of freight.29 

 

41. Accordingly, the resultant effect of the above two clauses is that the Claimant has the right to 

give binding instructions to CMI, who as shipowner holds possession of the Cargo,30 to 

detain the same by exercising a lien until the sums due under the Voyage Charter were paid. 

Therefore, the Claimant has an equitable right in the benefit of the lien in the Cargo insofar as 

CMI is entitled to lien the Cargo.  

 

42. The decision to adopt the term “freight payable as per charterparty” on the face of the Bill of 

Lading is significant. As explained in Voyage Charters:31  

 

“The purpose of this term is to enable the shipowner to have the legal right as against 

the bill of lading holder to receive freight which is due under the bill of lading, where 

he is a party to it. The freight may be under a charter to which he is a party or under 

a sub-charter to which he is not a party, but between the shipowner and the bill of 

lading holder, it is immaterial that the former is not a party to the charterparty thus 

                                                
27 Moot Scenario [3].  
28 The Hill Harmony [2001] 1 Lloyd’s Rep 147, 150.  
29 Voyage Charters (n 21) §13.40. 
30 Jeffrey Pinsler, Bullen & Leake & Jacob's Singapore Precedents of Pleadings (Sweet & Maxwell 2015) §7.06. 
31 Voyage Charters (n 21) §13.39. 
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incorporated. The shipowner … may seek and receive it for the benefit of a charterer 

who has discharged his obligations to the shipowner but who may be owed freight 

under a sub-charter .... which is incorporated. As between the shipowner and the bill 

of lading holder, it is enough that the former has the legal right to the freight, 

whoever else may have equitable or beneficial rights to it in the shipowner’s hands…” 

(Emphasis added) 

 

43. The material facts in this respect in Five Ocean Corporation v Cingler Ship Pte Ltd 32 are on 

all fours with the instant case, and the quote in the aforesaid paragraph was cited with 

approval by the High Court of Singapore therein.33  

 

44. In the present case, since the Voyage Charter between the Claimant and the 1st Respondent is 

incorporated into the Bill of Lading, the term “freight payable as per charterparty” on the 

Bill of Lading gave CMI the legal right to receive freight from the 1st Respondent due under 

the Voyage Charter. The fact that CMI is not a party to the Voyage Charter is immaterial, as 

CMI may likewise seek the freight for the benefit of the Claimant, who has hitherto duly paid 

all hire34 and discharged obligations to CMI but is now owed freight under the Voyage 

Charter. 

 

45. Thus, by virtue of the Lien Clause incorporated into the Bill of Lading, the Claimant is 

entitled to have CMI  assert a contractual lien on the Cargo pursuant to the Bill of Lading on 

its behalf. In other words, the Claimant has an equitable right to exercise a lien for freight 

payable by the 1st Respondent under the Voyage Charter.  

                                                
32 [2016] 1 SLR 1159. 
33 Ibid. 
34 From October 2016 to December 2016. See Moot Scenario [34], [36], [38]. 
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E. THE RESPONDENT IS LIABLE TO THE CLAIMANT FOR DETENTION AND 

OTHER DAMAGES 

46. The Claimant seeks an award of the following damages, amongst others: 

a. Freight in the sum of USD 771,120.48, or such amount to be assessed; 

b. Damages for detention (from 11 October 2016 to 21 October 2016, at USD 10,000 per 

day) to be assessed; 

c. Further damages (from 22 October 2016 to present) accruing on a daily basis until the 

lien over the Cargo is discharged; 

d. Damages for breach of the Voyage Charterparty to be assessed.  

 

47. It is submitted that the 1st Respondent is liable for all of the listed heads of damages, because 

the 1st Respondent breached its duties under the Voyage Charter to nominate a port and failed 

to pay freight, and committed a repudiatory breach, entitling the Claimant to treat the Voyage 

Charter as having been terminated. 

 

E1. The Respondent’s duty to declare port 

48. Under Clause 16 of VCP-I, the 1st Respondent has a contractual duty to declare the discharge 

port when the Vessel passes Singapore for bunkering.  

 

49. However, in breach of Clause 16 of VCP-I, the 1st Respondent failed to declare the discharge 

port when the Vessel arrived at Singapore for bunkering on 10 October 2016,35 and had 

continued to fail to declare any discharge port until 16 October 2016.36 

                                                
35 Moot Scenario [52]. 
36 Ibid.  
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50. The 1st Respondent later nominated Busan as the discharge port, while acknowledging that 

Busan is “not the option available as per the original CP”.37 More significantly, the 1st 

Respondent further admitted that they had yet to receive a “legitimate disport nomination” 

from the sub-charterer.38 The 1st Respondent was not entitled to nominate Busan as it was out 

of the range stipulated in the Voyage Charter. The 1st Respondent was again in breach of the 

Voyage Charter in doing so.39 

 

51. Even in the unlikely event where the 1st Respondent can establish otherwise that it had the 

right to nominate Busan as a port, there was a further implied obligation to nominate a port 

that is safe. This holds true whether it was the time or voyage charterparty which was 

incorporated.40  

 

52. There were concerns regarding the safety of Busan as the discharge port. The very risk of 

being overrun by a horde of zombies is no doubt one that “imperil[s] the shipowner’s ship, 

or…the lives of the shipowner’s servants, by putting that ship or those lives in danger and 

thereby impose upon the shipowner the risk of financial loss”.41 

 

53. The Claimant drew the 1st Respondent’s attention to the rumour of zombies arriving at Busan. 

The 1st Respondent implicitly confirmed this rumour by claiming that Korean military had 

been dispatched to the area.42 

                                                
37 Moot Scenario [58]. 
38 Moot Scenario [62]. 
39 The Peonia [1991] 1 Lloyds’ Rep 100, 108; Bernard Elder and others (eds), Scrutton on Charterparties and Bills of 
Lading (23rd edn, Sweet & Maxwell 2015) §9-030. 
40 Bullen & Leake & Jacob's Singapore Precedents of Pleadings (n 30) §7.03. 
41 The Hermine [1979] 1 Lloyd’s Rep 212, 214. 
42 Moot Scenario [60]. 
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54. The suggestion that a “few [vessels] … called Busan with no issues”43 in the past does not 

assist the 1st Respondent. This requirement of safety is prospective; that is, it concerns “the 

time when the vessel will be there for the…unloading operation”.44 The fact is that this is a 

prospective risk, as the zombies are “arriving”.45 Moreover, the 1st Respondent should satisfy 

the Claimant with a port where “in the relevant period of time, the particular ship can reach 

it, use it and return from it without, in the absence of some abnormal occurrence, being 

exposed to danger which cannot be avoided by good navigation and seamanship”.46  

 

55. In any event, Busan was not within the range stipulated in the Voyage Charter, and the 1st 

Respondent was in breach of contract when it continued to nominate Busan as the discharge 

port. The disponent owner has the right to reject an invalid nomination and to insist upon a 

valid one.47 Furthermore, the 1st Respondent’s wrongful persistence in nominating an invalid 

port can also amount to a repudiatory breach in itself.48 

 

56. The 1st Respondent only managed to nominate a discharge port within the range of the 

Voyage Charter (Ningbo) on 21 October 2016, 11 days after the date on which the 1st 

Respondent was due to nominate a legitimate discharge port.  

 

57. This delay to the the course of the voyage due to the 1st Respondent’s failure to give orders in 

due time to nominate a legitimate port is thus a breach of contract rendering it liable for 

                                                
43 Ibid.  
44 The Evia (No 2) [1983] 1 AC 736, 749. 
45 Moot Scenario [58]. 
46 The Eastern City [1958] 2 Lloyd’s Rep 127, 131. 
47 The Kanchenjunga [1990] 1 Lloyd’s Rep 391, 400. 
48 The Gregos [1995] 1 Lloyd’s Rep 1, 8, 10. 
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damages for detention of the Vessel.49 

 

E2. The Respondent’s failure to pay freight  

58. Further and/or in the alternative, even if the Tribunal is of the view that the 1st Respondent 

had not failed to nominate a legitimate port in due time, the 1st Respondent had nevertheless 

been in breach due to its failure to pay freight. 

 

59. The paramount duty of the 1st Respondent according to Clause 28 of VCP-I50 is to pay 100% 

freight at once within five banking days after completion of loading and signing/release of the 

Bill of Lading and receipt of owners’ freight invoice.51 Since loading completed on 4 October 

2016,52 and the invoice was issued on 9 October 2016,53 the final date for the 1st Respondent 

to comply with Clause 28 is 14 October 2016. Accordingly, the Claimant notified the 1st 

Respondent to make payment forthwith on the day, and expressly reserved its right to 

terminate based on the 1st Respondent’s failure to pay freight.54 

 

60. A day later, on 15 October 2016, the 1st Respondent sought patience from the Claimant in 

relation to inter alia payment of freight,55 and implicitly acknowledged its failure to pay 

freight by putting the blame on the 2nd Respondent for not having paid sub-freight in turn. On 

the same day, the Claimant warned the 1st Respondent that its failure to pay freight is a 

serious breach of the Voyage Charter.56 

 
                                                
49 The Timna [1971] 2 Lloyd’s Rep 91, 94; Aktieselskabet Olivebank v Dansk Fabrik [1919] 2 KB 162. 
50 Clause 19 of Confirmation Email (see Moot Scenario [22]). 
51 Moot Scenario [22].  
52 Moot Scenario [47]. 
53 Moot Scenario [49]. 
54 Moot Scenario [54]. 
55 Moot Scenario [56]. 
56 Ibid. 
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61. There is no doubt as to the 1st Respondent’s breach of Voyage Charter for its failure to pay 

freight. The only question is the nature of such breach. 

 

62. It is submitted that the obligation to pay freight is either a condition of the Voyage Charter, 

which the 1st Respondent had breached and thereby entitled the Claimant to treat the Voyage 

Charter as terminated, or alternatively, an innominate term upon which the 1st Respondent 

had committed a repudiatory breach. 

 

E3. Failure to pay freight as a condition 

63. A condition is a term which if breached “go so directly to the substance of the contract or, in 

other words, are so essential to its very nature that their non-performance may fairly be 

considered by the other party as a substantial failure to perform the contract at all”.57 

 

64. The learned editors of Bills of Lading is of the view that such failure to pay freight would 

appear to be a condition of the voyage charterparty.58 It had been repeatedly stated in the 

House of Lords (albeit obiter) by Lord Diplock that a failure to pay hire on time would be a 

breach of condition in United Scientific Holding Ltd v Burnley BC,59 The Afovos,60 and The 

Scraptrade,61 and by Lord Roskill in Bunde v Tradax.62  

 

 
                                                
57 LG Schuler AG v Wickman Machine Tool Sales Ltd [1974] AC 235, 264, 272; Hugh Beale and others (eds) Chitty on 
Contracts (32nd edn, Sweet & Maxwell 2015) §13-026. 
58 Richard Aikens, Richard Lord, and Michael Bools, Bills of Lading (2nd edn, Informa Law from Routledge 2015) 
§7.125. 
59 [1978] AC 904, 924. 
60 [1983] 1 WLR 195, 202-3. 
61 [1983] 2 AC 694, 702-3. 
62 [1981] 1 WLR 711, 725. 



 24 

65. It is submitted that if a failure to pay hire on time (which is often paid in monthly 

instalments) is a breach of condition, the argument for a failure to pay freight on time (which 

is often paid in full in one go) would be only stronger.  

 

E4. Failure to pay freight as an innominate term  

66. In Grand China Logistics, the Court of Appeal held a failure to pay hire on time under a time 

charterparty is an innominate term.63 Even if the Tribunal decides to follow the Court of 

Appeal  and extend the decision in Grand China Logistics to freight, it is submitted that the 

1st Respondent had nevertheless committed a repudiatory breach. 

 

67. There is a repudiatory breach when one of the following circumstances occur:64 

a. The conduct deprived the innocent party of substantially the whole of the benefit he is 

intended to receive as consideration; 

b. A reasonable person looking at the conduct would conclude that the charterer does not 

intend to perform future obligations;   

c. The charterer intends to perform the contract on substantially inconsistent terms from 

the initial contract; or 

d. The charterer is willing to perform the contract, but is unable to do so. 

 

68. Further, a party is said to have renounced the contract if that party is merely “procrastinating 

in the hope that something will turn up”.65  

 

69. The facts of the present case strongly indicate that the 1st Respondent was in repudiatory 

                                                
63 Grand China Logistics Holding (Group) Co Ltd. v Spar Shipping AS [2016] EWCA Civ 982. 
64 Ibid §67. 
65 Forslind v Bechely-Crundall 1922 SC (HL) 173, 191 
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breach. Firstly, as freight is the only real benefit which the Claimant would obtain under the 

Voyage Charter, depriving the Claimant of the entire freight necessarily means depriving the 

Claimant of the whole benefit under the Voyage Charter.  

 

70. Furthermore, as mentioned above, by putting the blame on the 2nd Respondent for their 

failure to pay,66 the 1st Respondent is essentially “procrastinating in the hope that something 

will turn up”. To date, the 1st Respondent had made no attempt to make any arrangements for 

payment, or to provide any security thereof. The lingering uncertainties surrounding when the  

2nd Respondent would pay their sub-freight (which is not in any way related to the Claimant) 

serves as another clear sign that this is a repudiatory breach on the part of the 1st Respondent.   

 

71. Further yet, 16 days had lapsed since the Vessel sailed, and 6 days had lapsed since the 

obligation to pay freight arose before the Claimant treated the Voyage Charter as 

terminated.67 16 days is a very long time in the context. Taking the average speed of the 

Vessel to be 20 knots68 the Vessel would have arrived in the port of Ningbo in 5.5 days,69 

together with the 3 weather working days allowed for discharge,70 the Voyage Charter should 

have been completed on 13 October 2016, 8 days after the Vessel had sailed from Singapore.  

 

72. As the present voyage is short, it is within the parties’ contemplation that the voyage would 

be completed within a short period of time. A delay of 6 days in freight payment would 

substantially change the character of the Voyage Charter contemplated. This fact is further 
                                                
66 Moot Scenario [68]. 
67 Moot Scenario [64]. 
68 Jean-Paul Rodrigue and others, (The Geography of Transport Systems, 2017) 
<https://people.hofstra.edu/geotrans/eng/ch8en/conc8en/fuel_consumption_containerships.html> accessed 15 April 2017.  
69 Seaports: Info, Marketplace <http://ports.com/sea-route/port-of-singapore,singapore/mawei-
port,china/#/?a=0&b=4591&c=Port%20of%20Singapore,%20Singapore&d=Port%20of%20Ningbo,%20China> 
accessed 15 April 2017. 
70 Moot Scenario [22]. 
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exacerbated by the fact that this is a delay of the full lump-sum freight, and thus the time 

required to conclude the Voyage Charter had been terminated should be considerably shorter 

than concluding the same in relation to a failure to pay hire (monthly instalment). 

 

73. Therefore, such breach of the 1st Respondent went to the root of the Voyage Charter and 

entitled the Claimant to terminate the same, it as it did on 22 October 2016.71 

 

F. IT IS JUST AND NECESSARY FOR THE TRIBUNAL TO ORDER THE SALE OF 

THE CARGO 

74. Pursuant to the Tribunal’s power of sale under s.12(1)(d) of the IAA, it is submitted that the 

Cargo should be sold in order for its value to be preserved on just and necessary grounds. 

 

75. It had been said in the House of Lords decision in Castrique v Imrie72 that “[i]t is almost 

essential to justice that such a power [to order for sale] should exist in every case where 

property, at all events perishable property, is detained.” 

 

76. In considering whether to order a sale pendente lite, the starting point is The Myrto,73 which 

had been followed and/or cited in England,74 Northern Ireland,75 Canada,76 New Zealand,77 

and Singapore.78 It has been held that, such an order should be granted where there is a “good 

                                                
71 Moot Scenario [68]. 
72 (1869) LR 4 HL 414, 428. 
73 [1977] 2 Lloyd’s Rep 243. 
74 See, eg, Bank of Scotland plc v Owners of the M/V ‘Union Gold’ & Ors [2013] EWHC 1696. 
75 Purcell Bros Limited v The Owners, Charterers and All Persons Claiming to be Interested in the Motor Vessel Star 
Vikin [2015] NIQB 70. The source of the Court’s power to order a sale pendente lite comes from Order 29 Rule 5 of the 
Rules of the Court of Judicature (NI) 1980, which reads the same Order 29, Rule 4, Rules of the Supreme Court. 
76 See, eg, The Essington II [2005] FCJ No 125. 
77 See, eg, Glencore Grain BV v The Ship Lancelot V [2015] NZHC 2052. 
78 Foo Chee Hock and others (eds), Singapore Civil Procedure 2017 (Sweet & Maxwell 2016) §70/21/4. 
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reason”.79 Though this case is based on court’s power to order for sale, it is submitted that 

similar considerations apply for a Tribunal’s power to order the same. 

 

77. It is submitted that the Cargo should be sold pendente lite, as the facts of the present case 

strongly indicate the presence of such “good reason”. 

 

F1. Real Urgency 

78. A “good reason” should have an element of urgency,80 such as that the goods in question are 

perishable, or otherwise depreciating in value rendering them no longer capable of meeting 

the claim81 by the time of trial which may be months if not years away.82 

 

79. The Cargo has visible signs of heating damage, and is at risk of self-ignition.83 The Cargo 

was described as anthracite (highest quality of coal)84 in the Voyage Charter dated 1 

September 2016, but in the subsequent valuation report, the Cargo as of 3 December 2016 

had become sub-bituminous coal (of much lower quality).85 The Cargo is clearly in a 

perishable state, or at risk of depreciating significantly in value otherwise. 

 

80. There is a risk that the value of the Cargo would steadily diminish over time. Mr. Caleb 

Coalman in his expert report estimated that the value of the Cargo may be now only worth 

USD 2,527,561, and more worryingly, he further suggested that “[f]rankly the discount could 

                                                
79 The Myrto (n 73) 259. 
80 Five Ocean (n 32) §59. Though this is a case based on IAA s12A rather than s12, it is contended similar considerations 
apply on this aspect. 
81 See O.29 r.4 of the old English Rules of the Supreme Court of 1965, now replaced by Civil Procedure Rules 1998, 
r25.1(c)(v), which share the same wordings with the Singaporean counterpart. 
82 The Myrto (n 73) 260. 
83 Moot Scenario [37]. 
84 Moot Scenario [21]. 
85 Moot Scenario [98]-[99]. 
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be more in this case”.86 This estimation of the value of the Cargo should be compared with 

the sum owed by the 1st Respondent to the Claimant, USD 2,681,120.00 as of date, with 

further costs and expenses mounting and exacerbating daily.87 There is a real risk that the 

Claimant’s sum will not be satisfied if the Cargo is not sold promptly. 

 

81. Furthermore, the crew is in a state of peril. Back in 30 November 2016, the Master of the 

Vessel already stated that,88 there was a lack of fresh food, water and medical supplies, and 

serious hygiene issues are prevalent. Understandably, crew morale became very low, and the 

Master faced en masse resignations and was unsure how long he could maintain control over 

the crew. Most of the crew were threatening to report owners to the International Transport 

Workers’ Federation. The situation could only be worse and more urgent at the present day. 

 

F2. Lack of Other Practical Alternatives 

82. In Maldives Airport Co Ltd v GMR Malé International Airport Pte Ltd,89 the Singapore 

Court of Appeal held that an order under s.12A(4) of the IAA would not be “necessary” if 

other reasonably available alternatives for securing the evidence or asset existed.90 There is 

currently no such alternative. 

 

F3. Other Factors 

83. Furthermore, the 1st Respondent’s failure to pay any sum over the last six months since the 

freight fell due,91 coupled with its failure to offer any alternative security, and its inability to 

pay freight due to the alleged failure of the 2nd Respondent to pay sub-freight casts doubts 
                                                
86 Moot Scenario [101]. 
87 Moot Scenario [80]. 
88 Moot Scenario [37]. 
89 [2013] 2 SLR 449. 
90 Ibid §44. 
91 Moot Scenario [51]. 
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upon the 1st Respondent’s finances and ability to manage itself, which is another factor in 

favour of an order for sale.92 

 

84. The lack of merits in the 1st Respondent’s defence against the Claimant’s claim for freight 

and other damages for its breach of the Voyage Charter is another factor in favour of an order 

for sale.93 

 

F4. Conclusion  

85. Overall, for the sake of preserving the value of the Cargo and the safety of the Vessel and 

crew, and without any agreed solution in place amongst the Claimant, the 1st Respondent, and 

the 2nd Respondent, an order for the Claimant to sell the Cargo should be made. 

 

G. CONCLUSION 

86. For all the foregoing reasons, the Claimant respectfully invites this Tribunal to exercise its 

discretion in allowing the present application and to make an order for sale in respect of the 

Cargo, as well as grant the Claimant liberty to deduct all the Claimant’s costs of and 

incidental to this application, the appraisement and to retain the balance of the saie proceeds 

of sale pending the final determination of this arbitration proceeding.  

                                                
92 The Western Horizon [1996] FCJ No 1496. 
93 The Essington II (n 76). 


