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STATEMENT OF FACTS 

 

1.The Claimant time chartered the vessel MV “TARDY TESSA” (the “Vessel”) (as time 

charterer) from Imlam Consignorist GmbH (“CMI”) (as owner of the Vessel) pursuant to a 

time charterparty.  

 2. In turn, the Claimant (as disponent owner) voyage chartered the Vessel to the Respondent 

(as voyage charterer) for the carriage of 80,000 mt 10% MOLOO Australian Steam Coal 

pursuant to the Voyage Charterparty. A copy of the voyage charterparty is annexed hereto.  

3. A bill of lading no. IMOBL11223344X dated 4 October 2016 (the “B/L“) was issued. 

4. By clause (1) of the conditions of carriage on the reverse of the B/L, the B/L incorporates 

all “terms and conditions, liberties and exceptions of the “Charter Party, dated as overleaf”.  

5. The BL was consigned “To order”. The BL refers on its face to “Freight payable as per 

Charterparty dated” but no charterparty has been identified.  

6. The Claimant issued Invoice No. 1002/2016 to Inferno on 9 October 2016 for a sum of 

USD US$771,120.48 being 100% freight due under the Voyage Charterparty on the basis 

Shang Hai would be the discharge port.  

7. Pursuant to Clause 16 the Respondent was to declare the discharge port (i.e. Any SP/SB in 

China out of Dalian, Jinzhou, Yingkou, Yantai, Qingdao, Shanghai, Tianjin, Ningbo) before 

the Vessel passed Singapore.  

8. However, wrongfully and in breach and/or repudiatory breach of the Voyage Charterparty, 

the Respondent: 

 (1) Failed to pay the freight. Despite numerous repeated demands for the freight, the 

Respondent has failed to pay any of the freight to date; and 
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 (2) Failed to nominate a legitimate discharge port on time. (even if the port of Busan in 

South Korea was nominated such port is not within the parameters of the charter party, [ 

since no charter party is provided looking at the RECAP] and it‟s not a safe port because of 

zombie attacks etc.). 

9. As a result of the foregoing, the Claimant has suffered substantial loss and damages for 

detention of the Vessel for the failure to nominate a legitimate discharge port on time and 

further damages as result of the continued 
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ARGUEMENTS 

 

(1) THE RIGHT TO EXERCISE A VALID LIEN OVER SUB FREIGHT 

(1.1) REPUDIATORY BREACH OF THE VOYAGE CHARTER PARTY 

1. Once a defaulting party commits a breach of condition or otherwise demonstrates a clear 

intention not to perform his obligations under the contract, the innocent party has the option 

of treating the contract as discharged. The breach itself doesn‟t automatically discharge all 

outstanding obligations. For the party, not in default  

2. „May, notwithstanding the so-called repudiation, insist on holding his co-contractor to      

the bargain and continue to render due performance on his part. In that event the co-

contractor has the opportunity of withdrawing from his false position and, even if he does 

not, may escape ultimate liability because of some supervening event not due to his fault 

which excuses or puts an end to further performance… Alternatively the other party may 

rescind the contract, or (as it is sometimes expressed ) “accept the repudiation”, by so acting 

as to make it plain that, in view of the wrongful action of the other party who has repudiated, 

he claims to treat the contract as at an end, in which case he can sue at once for damages.” 
1
 

i. FAILURE TO PAY FREIGHT 

 

3. Clause 19 of the Voyage Charter party dated 01
st
 September 2016 stipulates that 100% 

freight is to be paid within 05 banking days after completion of loading and signing / 

releasing bill of lading marked „freight payable as per charter party‟ and receipt of owners‟ 

freight invoice, but in any case, BBB.
2
 Accordingly freight was due on the 09

th
 of October 

                                                           
1
 John F Wilson, Carriage of goods by sea, sixth edition, 343 ; Ampurius NU Homes Holdings Ltd v 

Telford Homes (creekside) Ltd [ 2012 ] EWHC 1820 (Ch) (04 July 2012) , SK Shipping  PTE Ltd v 

Petroexport Ltd [ 2009 ] EWHC 2974 (comm) , Piattchanine, louri v Phosagro Asia Pte Ltd [2015] 

SGHC 259 , Hong Kong Fir Shipping co v Kawasaki Kisen Kaisha LTD : CA 20 [1961]. 
2
 Compromis – PG 22.  
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2016 but was unpaid on the basis that Sub Voyage Charterer hadn‟t paid INFERNO. 

Therefore, it amounts to a repudiatory breach of the Voyage Charter party.  

4. The charterer is the party primarily responsible for payment of freight due under a voyage 

charter and he remains liable even though he sub-charters the vessel or issues bills of lading 

to third parties reserving under them a similar amount of freight as that due under the charter 

party. The ship owner is under no obligation to look for the bill of lading holders for 

payment, nor does he lose his right of recourse against the charterer merely by waiving his 

lien and releasing the goods to the consignee without first securing payment of freight.  

5. “It not infrequently happens that a head time charterer voyage charters the vessel on 

particular freight, demurrage and lien terms and then the sub-charterer in his turn sub-voyage 

charters her on different terms. Where a bill of lading is issued in such circumstances and is 

silent as to the identity of the charter party whose terms are to be incorporated, it is submitted 

that ... for practical reasons, the incorporated charter party is the head voyage charter and not 

the sub-voyage charter. Although it might be said that the ship owner is not a party to the 

head voyage charter, and although the shipper may well be the sub-sub-charterer, the time 

charterer will usually have the lawful authority of the ship owner, as well as the commercial 

incentive, to sign and issue the bill of lading or to direct the master to sign and issue bills of 

lading. It is also the time charterer who has the lawful power to direct the ship owner to 

exercise carrier‟s right under the bill of lading, in particular a lien, as his trustee. In practice, 

it may also be said that the shipper has the remedy in his own hands, for he is the person who 

usually prepares the bill of lading and presents it for signature and, if he omits to identify the 

charter party, he has only himself to blame.”
3
 

                                                           
3
 Five Ocean Corporation  v Cingler Ship Pte Ltd (PT Commodities & Energy Resources, intervener)  

[2015] SGHC 311, Cooke et al, Voyage Charters (Informa Law, 4th Ed, 2014) (“Voyage Charters”) at 

para 18.62 
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5. Therefore, it can be rightfully said that FURNACE (claimant) even though not a party to 

the sub voyage charter entered into between INFERNO AND IDONCARE can claim the sub 

freight under the time charter agreement with IMLAM as a trustee. 
4
 

ii. FAILURE TO NOMINATE A LEGITIMATE DISCHARGE PORT 

ON TIME 

6. The voyage charter party was entered into by FURNACE and INFERNO on the 01
st
 of 

September 2016. Clause 29 of such charter party stipulates that the Singapore law and 

arbitration as per SCMA rules will apply where 03 arbitrators can be appointed. 

7. As per clause 16 the charterers were supposed to declare discharge port when vessel passes 

Singapore for bunkering. (1 SPSB China – Dalian, Yingkou, Yantai, Quingdao, Shanghai, 

Tianjin, Ningbo). The vessel arrived in Singapore for bunkering on the 10
th

 of October 2017 
5
 

8. Right to reject the order: the owner is entitled to reject an invalid nomination and to insist 

upon a valid one. Thus, where there is an express term that the vessel shall “lie always 

afloat”, even though damage would not result from the vessel lying aground, the master 

would nevertheless be entitled to refuse the order. 
6
 

9. Nomination of an unsafe port: A charter party often mentions the ports of loading and of 

discharge and the route to be taken. However, if no such mention is made in the charter party, 

the law places upon the charterer the obligation to nominate the relevant ports without delay. 

Where the charterer delays in nominating the ports, the master may await orders from the 

charterer until the delay becomes such as to frustrate the commercial nature of the venture 

                                                           
4
 Western bulk shipowning 3 A/S V Carbofer Maritime Trading ApS and others (the western 

Moscow) (2012) EWHC 1224, Castleton Commodities Shipping Company Pte Ltd v Silver Rock 

Investments [2015] EWHC 2584 (Comm) “Castleton Commodities. 
 
5
 Compromis –PG 50 

6
 Llyod’s shipping law library, Voyage charter party, second edition, Julian cooke, Timothy young, Andrew 

Taylor, John Kimball, David Martowski, LeRoy Lambert. 
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which the charter party represents. At that point, the ship owner may consider the charter 

party as breached and proceed to sue the charterer for damages. 
7
 

10. Under no circumstances is the ship owner entitled to nominate either the port of loading 

or the port of discharge, when the charterer fails to nominate one. 
8
 Both the voyage charterer 

and the time charterer are obliged to ensure that the ports that are nominated are safe ports. In 

the case of Demise charterer, he remains liable for any damage that the chartered vessel may 

suffer and must repair it and put it into the condition in which it was delivered to him at the 

commencement of the charter. This obligation is referred to in the re-delivery clause to which 

reference had previously been made. It is therefore in the interest of a Demise charterer to 

nominate a “safe port” for both the loading and discharge of the cargo. What constitutes a 

safe port is discussed below in the discussion of time charter parties. In Kodros Shipping 

Corporation of Monrovia v Empresa Cubana de Fletes of Havana, Cuba (no.02),
9
  the House 

of Lords observed that the law regarding the nomination of safe ports is applicable equally to 

both voyage charter parties and time charter parties. Lord Roskill said:  

              ……… unless there is something unusual in the relevant express language used in a 

particular charter party, charterer‟s obligation at the time of nomination which I have been 

discussing must, I think, apply equally to a voyage charterer as to a time charterer. 
10

  

11. The safety of a port may be determined upon several factors. In “the Marinicki” 
11

 the 

issue was whether the Port of Jakarta was a safe port. There, the port authorities did not 

engage persons to dredge the port to remove offensive submerged objects. Upon the 

                                                           
7
 IMT shipping and Chatering GmbH V Chansung Shipping co.Ltd ( “Zenovia “ The) *2009+ 2 All E.R. 177 

8
 Zim Israel Navigation Co Ltd v Tradax Export SA (“ Tinna” The) * 1970} 2 Lloyd’s Rep 409 

9
 *1983+ 1 AC 736, * 1982+ 3 WLR 637, *1982 3 ALL ER 350, * 1982+ 2 Lloyd’s Rep 307 (HL), See The Erechthion 

*1987+ 2 Lloyd’s Rep 180; Motor oil Hellas (Corinth) Refineries SA V shipping coroporation of India ( “ 
Kanchenjunga”  * 1987+ 2 Llyod’s rep 509; Atkins international HA V Islamic Republic of Iran shipping lines ( APJ 
PRITI) * 1987 + 2 Llyod’s Rep 37. 
10

 *1983+ 1 AC at 763 (HL), The ‘kanchenjunga’ *1990+ 1 Lloyd’s Rep 391 (HL) and the ‘Balls’ *1990+ 1 Lloyd’s Rep 
345. 
11

 The Maintop shipping company Ltd v Bulkindo Lines ltd ( “Marinicki” The) , * 2003+ 2 Lloyd’s Rep. 655. 
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plaintiff‟s vessel entering the port, two of it ballast tanks were damaged due to its impact with 

an underwater object. The court accepted the ship owner‟s contention upon a balance of 

probabilities that it was by striking an object submerged under water that caused the damage 

and not by striking the ship‟s own anchor, as the charterer had contended. The absence of 

persons engaged to dredge the underwater to rid the port of submerged offensive object that 

made the port of Jakarta unsafe.  

12. When a ship is ordered to sail into a nominated port and there take a a specified cargo at 

that port it: 

“As a broad statement of the law a port will not be safe unless in the relevant period of time, 

the particular ship can reach it, use it and return from it without, in the absence of some 

abnormal occurrence, being exposed to danger which cannot be avoided by navigation and 

seamanship---------- 
12

 

13. Political safety is another aspect of the safety of a port. In Ogden v Anor 
13

 the defendants 

chartered the ship to proceed from England to a safe port in Chile-with leave to call at 

Valpraiso. Upon her arrival, the charterers named the port of Carrisal Bajo as the port of 

discharge. At the time in question, a rebellion was afoot in that port and the port was closed. 

Had the vessel gone there, it would have been seized. The ship was consequently detained for 

38 days at Valparaiso and eventually reached the port of Carrisal Bajo after the rebellion was 

quelled and the cargo was discharged without any hindrance. The ship owners sued the 

charterers alleging that they had nominated an unsafe port.  

                                                           
12

 Scrutton of charterparties, 21
st

 Edition, 2008, PG 122, Art 69, A.I. C. Ltd v Marine pilot ltd *2007+ 2 Lloyd’s 
Rep 655. 
13

 ( 1861) 1 B & S 773, 121 ER 901 
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14. Therefore, INFERNO notifying FURNACE on the 16
th

 of October to divert the vessel to 

Busan, South Korea even though agreeing to pay extra freight is faced with undue risk as an 

unsafe port.
14

 

15. The Sub charterers request to divert the vessel To Busan, South Korea due to congestion 

of Chines port. However, this doesn‟t fall under the clauses of the charter party the ship 

owners consider Busan as an unsafe port. 
15

  

16. Physical obstruction and congestion
16

: In Inca companies Naviera SA and commercial 

and maritime enterpises Evanghelos P Nomikos SA V Mofinol Inc (the president brand) 
17

 the 

port of discharge was Lourenco Marques. On arrival, there the President Brand was unable to 

cross the bar to enter the port for four days because of her draught. When there was sufficient 

water for her to cross the bar, she did so, anchoring within the port to await a berth as another 

vessel was occupying the relevant berth. A berth became available later the same day, but the 

vessel was unable to shift until the following day on the afternoon high tide. On arrival at the 

second anchorage within the port she gave a valid notice of readiness. On the meaning of 

„reachable‟, Roskill J said: 

       “   „Reachable‟ as a matter of grammar means „able to be reached‟. There may be many          

reasons why a particular berth or discharging place can‟t be reached. It may be because    

another ship is occupying it; it may be because there is not a sufficiency of water to enable 

her to get there. The existence of any of these obstacles can prevent a particular berth or dock 

being reachable and in my judgment a particular berth or dock is just as much not reachable if 

there is not enough water to enable the vessel to traverse the distance from where she is to 

that place as if there were a ship occupying that place at the material time. Accordingly, in 

                                                           
14

 Compromis PG 57 
15

 Compormis PG 58 
16

 Stephen Girvin, Carriage of goods by sea, 2007 
17

 Sociead carga oceanica SA v Idolineole Vertreibsgesellschaft mbH * 1964 + 2 Lloyd’s Rep 28. 



TEAM 23                                                                                                             MEMORANDUM OF CLAIMANT 
 

12 
 

my judgment, the charterer‟s obligation was to nominate a berth which the vessel could reach 

on arrival and they are in breach of that obligation if they are unable to do so”. 
18

 

17. Accordingly, it was charterers who had to bear the risk of delays caused by the vessel‟s 

inability to move into the port because of the bar and because of the congestion when she was 

able to enter the port. 

 (1.2) THE LAW OF SINGAPORE GOVERNS THE ARBITRATION AGREEMENT  

18. The voyage charter party was entered into by FURNACE and INFERNO on the 01
st
 of 

September 2016. Clause 29 of such charter party stipulates that the Singapore law and 

arbitration as per SCMA rules will apply where 03 arbitrators can be appointed. It is therefore 

important to consider the jurisdiction of the Tribunal as per the SCMA Rules. 
19

 

Rule 20 

 Jurisdiction of the Tribunal 

In addition to the jurisdiction to exercise the powers defined elsewhere in these rules or any 

applicable statute for the time being in force, the Tribunal shall have jurisdiction to: 

a. rule on its own jurisdiction; 

b. Determine all disputes arising under or in connection with the transaction or the subject of 

reference, having regard to the scope of the arbitration agreement and any question of law 

arising in the arbitration;  

 

                                                           
18

 At 348 
19

 SCMA Rules 3rd Edition (October 2015) 
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C. receive and take into account such written or oral evidence as it shall determine to be 

relevant; and 

d. Proceed with the arbitration and make an Award notwithstanding the failure or refusal of 

any party to comply with these Rules or with the Tribunal‟s written orders or written 

directions, or to exercise its right to present its case, but only after giving that party written 

notice that it intends to do so. 

19. It is also important to consider The International Arbitration Act chapter 143A Sections:  

 5. (1) This Part and the Model Law shall not apply to an arbitration which is not an          

international arbitration unless the parties agree in writing that this Part or the Model 

Law shall apply to that arbitration. 

           (2)  Notwithstanding Article 1(3) of the Model Law, an arbitration is international if :  

(a) At least one of the parties to an arbitration agreement, at the time of the conclusion of the 

agreement, has its place of business in any State other than Singapore; or 

 

 (b) One of the following places is situated outside the State in which the parties have their 

places of business: 

(i) The place of arbitration if determined in, or pursuant to, the arbitration agreement; 

(ii)Any place where a substantial part of the obligations of the commercial relationship is to 

be performed or the place with which the subject-matter of the dispute is most closely 

connected; or 

 

(c) The parties have expressly agreed that the subject-matter of the arbitration agreement 

relates to more than one country. 
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(3)  For the purposes of subsection (2): 

(a)If a party has more than one place of business, the place of business shall be that which 

has the closest relationship to the arbitration agreement; 

 

(b) If a party does not have a place of business, a reference to his place of business shall be 

construed as a reference to his habitual residence. 

 

(4)  Notwithstanding any provision to the contrary in the Arbitration Act (Cap. 10), that Act 

shall not apply to any arbitration to which this Part applies. 

 

 Section 12: Powers of arbitral tribunal 

(1)  Without prejudice to the powers set out in any other provision of this Act and in the 

Model Law, an arbitral tribunal shall have powers to make orders or give directions to any 

party for: 

(a) Security for costs; 

(b) Discovery of documents and interrogatories; 

(c) Giving of evidence by affidavit; 

(d) The preservation, interim custody or sale of any property which is or forms part of the 

subject-matter of the dispute; 

(e) Samples to be taken from, or any observation to be made of or experiment conducted 

upon, any property which is or forms part of the subject-matter of the dispute; 

(f) The preservation and interim custody of any evidence for the purposes of the proceedings; 

(g) Securing the amount in dispute; 

(h) Ensuring that any award which may be made in the arbitral proceedings is not rendered 

ineffectual by the dissipation of assets by a party; and 
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(i) An interim injunction or any other interim measure. 

 

(2) An arbitral tribunal shall, unless the parties to an arbitration agreement have (whether in 

the arbitration agreement or in any other document in writing) agreed to the contrary, have 

power to administer oaths to or take affirmations of the parties and witnesses. 

 

(3) An arbitral tribunal shall, unless the parties to an arbitration agreement have (whether in 

the arbitration agreement or in any other document in writing) agreed to the contrary, have 

power to adopt if it thinks fit inquisitorial processes. 

 

(4)  The power of the arbitral tribunal to order a claimant to provide security for costs as 

referred to in subsection (1)(a) shall not be exercised by reason only that the claimant is :  

(a) An individual ordinarily resident outside Singapore; or 

(b)A corporation or an association incorporated or formed under the law of a country outside 

Singapore, or whose central management and control is exercised outside Singapore. 

 

(5)  Without prejudice to the application of Article 28 of the Model Law, an arbitral tribunal, 

in deciding the dispute that is the subject of the arbitral proceedings: 

(a) May award any remedy or relief that could have been ordered by the High Court if the 

dispute had been the subject of civil proceedings in that Court; 

(b) May award simple or compound interest on the whole or any part of any sum in 

accordance with section 20(1). 

 

(6)  All orders or directions made or given by an arbitral tribunal in the course of an 

arbitration shall, by leave of the High Court or a Judge thereof, be enforceable in the same 
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manner as if they were orders made by a court and, where leave is so given, judgment may be 

entered in terms of the order or direction. 

(1.3) EQUITABLE RIGHT OVER THE LIEN 

20. The majority decision of Hewett v Court
20

 (1983) outlines the basic and definitive 

characteristics of an equitable lien. These include the following criteria: 

1. An equitable lien is a creature of the laws of equity, and can arise in a diverse 

set of circumstances; 

2. It arises by operation of law so as to do justice between partied by adjusting 

their mutual rights and interests; 

3. It is not contingent on any contractual right or interest, or by reason of 

possession of the property; 

4. An equitable lien becomes apparent from the relationship between the parties; 

5. It constitutes an equitable charge over the property; 

6. It creates a right to obtain an order for payment from a fund; 

7. It is different from an equitable estate or interest insofar as those creatures 

(also arising from the laws of equity) exist where there is an anticipated 

promise to make a payment of transfer interest in the land; and 

8. The application of doctrines relating to unfairness or unconscionable acts may 

impose an equitable lien over property. 

 

21. Examples or situations where an equitable lien has been imposed include a liquidator who 

was supposed to be paid for discharging his duties in relation to the “care, preservation and 

realization of property”: Re Universal Distributing Co Ltd
21

.Under the so called “salvage 

                                                           
20

 (1983) 149 CLR 639 
21

 (1933) 48 CLR 171 
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principle”, the court in Shirlaw v Taylor 
22

held that “those taking the benefit of the 

administration should not escape bearing the burden of the proper cost of it.” However, an 

“incontrovertible benefit” connected to the property (and the party claiming a legal interest in 

it) must also be established to give effect to the salvage principle: Monks v Poynice Pty 

Limited
23

. 

Other recent cases which discussed these principles include: 

 Hamilton v Donovan Oates Hannaford Mortgage Corporation Ltd (2007) 207 

FLR 163; 

 Ronald John Dean-Willcocks & Anor v Nothintoohard Pty Limited 

(In Liquidation) (2007) 25 ACLC 109; 

 Meadow Springs Fairway Resort Ltd (in liq) v Balanced Securities Ltd (No 

2) (2008) 245 ALR 726; 

 Coad v Wellness Pursuit Pty Ltd (in liq) (2009) 226 FLR 91; and 

 International Art Holdings Pty Ltd (administrator appointed) v Adams (2011) 

85 ACSR 1. 

 

22. In Five Ocean Corporation  v Cingler Ship Pte Ltd (PT Commodities & Energy 

Resources, intervener) 
24

 which is a similar case it was held that ; “The purpose of this term is 

to enable the ship owner to have the legal right as against the bill of lading holder to receive 

freight which is due under the bill of lading, where he is a party to it. The freight may be 

under a charter to which he is a party or under a sub-charter to which he is not a party, but 

between the ship owner and the bill of lading holder, it is immaterial that the former is not a 

party to the charter party thus incorporated. The ship owner may require the payment for one 

                                                           
22

 (1931) 31 FCR 222 
23

 (1987) 8 NSWLR 662 
24

 [2015] SGHC 311   
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of two principal reasons: he may require it as security for a sum which is due to him under a 

charter party, or he may seek and receive it for the benefit of a charterer who has discharged 

his obligations to the ship owner but who may be owed freight under a sub-charter or 

booking note which is incorporated. As between the ship owner and the bill of lading 

holder, it is enough that the former has the legal right to the freight, whoever else may 

have equitable or beneficial rights to it in the ship-owners hands. However, where the ship-

owners do not actually receive payment of the freight, the question arises whether he is under 

an obligation to the charterer to take steps to recover it”.  

 

(1.4) PROPER NOTIFICATION FOR THE LIEN GIVEN 

23.FURNACE has duly notified INFERNO about their right to exercise their lien over the 

sub freight. It is evident through the e-mail correspondence that took place between Gordon 

Grill and Eric Yan on the 20
th

 of October 2016. 
25

 

 

(2) THE RIGHT TO APPRAISE AND SELL THE CARGO ON BOARD  

24. INFERNO was required to nominate a legitimate port of discharge once the bill of lading 

was issued on the 04
th

 of October 2017
26

 but up until the 16
th

 of October 2016 such port of 

discharges was not nominated rightfully
27

. However, on the 16
th

 of October 2016 INFERNO 

notifies sub charterers request to divert to Busan, South Korea. On the 18
th

 of October 

FURNACE notifies INFERNO of preparations to have a lien imposed unless an urgent 

response is given with regards to freight and disport
28

. On the 19
th

 of October 2016  

FURNACE gives further notice to INFERNO that if they fail to nominate a disport and remit 

freight by 12.00 hours , it will be treated as an express, unconditional and an unequivocal 

                                                           
25

 Compromis PG 65 
26

 Compromis PG 41 
27

 Compromis PG 58 
28

 Compromis PG 62 
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conduct that INFERNO has no intention to perform the charter party. On the 20
th

 of October 

Notice of lien and Notice of sub freight was issued by FURNACE
29

.  Therefore due to this 

failure on the part of INFERNO, FURNACE, considered such act to be of repudiatory breach 

(22
nd

 of October) and the notice of termination was also sent on the same day
30

. However, 

now INFERNO claims that such repudiation is by FURNACE when FURNACE ends the 

contract. Therefore, it can be held that FURNACE has the right to cancel the charter party 

because INFERNO has failed in nominating a safe port and it doesn‟t amount to repudiation 

on the part of FURNACE. Right to sell the cargo arises as a result of such repudiatory breach.   

 

(2.1) JURISDICTION OF THE TRIBUNAL 

i. INTERNATIONAL ARBITRATION ACT ( CAP 143 A) 

(25) Singapore is a signatory to the 1958 New York Convention on the Recognition and 

Enforcement of Arbitration Awards (New York Convention), which has been enacted into 

Singaporean law. The laws relating to the recognition and enforcement of foreign arbitral 

awards substantially reflect the provisions of the New York Convention. 

(26) Foreign arbitral awards are presumed to be enforceable upon application to the High 

Court of Singapore unless one of the reasons for refusal can be made out by the respondent. 

A foreign arbitral award may then be enforced as if it was a decision of the High Court. 

(27) Domestic arbitral awards, like foreign arbitral awards, may be enforced as if it was a 

decision of the High Court. 

(28) International arbitration in Singapore is governed by the International Arbitration Act 

(Cap 143A) (IA Act). Section 3 of the IA Act provides that the UNCITRAL Model Law on 
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International Commercial Arbitration (Model Law) is to have force of law in Singapore (with 

the exception of Chapter VIII) subject to the IA Act. 

(29) Arbitration is considered international under Part II of the IA Act if it means the 

definition at section 5 of the AI Act.1 In addition to the definition, the IA Act may also apply 

to domestic arbitration if the parties have agreed in writing that Part II of the IA Act or the 

Model Law applies.2 

(30) Singapore is also a signatory to the New York Convention, which is enacted into 

Singaporean domestic law in the IA Act and is annexed to the IA Act as the Second 

Schedule. This allows the enforcement of arbitral awards from the other signatories to the 

New York Convention. 

(31) Part III of the IA Act allows for a foreign award, being an arbitral award made in 

pursuance of an agreement in writing of the kind referred to in paragraph 1 of Article II of the 

New York Convention in the territory of a signatory to the New York Convention, to be 

recognized and enforced in Singapore.3 

(32) Section 29 of the IA Act states that a foreign award may be enforced in a court either by 

action or in the same manner as an award of an arbitrator made in Singapore is enforceable 

under section 19. Any foreign award that is enforceable is recognized as binding for all 

purposes upon the parties between whom it was made, and may accordingly be relied upon 

by any of those parties by way of defense, set-off or otherwise in any legal proceedings in 

Singapore. 

(33) . It is also important to consider The International Arbitration Act chapter 143A 

Sections:  
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 5. (1) This Part and the Model Law shall not apply to an arbitration which is not an          

international arbitration unless the parties agree in writing that this Part or the Model 

Law shall apply to that arbitration. 

              (2)  Notwithstanding Article 1(3) of the Model Law, an arbitration is international if:  

(a) At least one of the parties to an arbitration agreement, at the time of the conclusion of the 

agreement, has its place of business in any State other than Singapore; or 

 

 (b) One of the following places is situated outside the State in which the parties have their 

places of business: 

(i) The place of arbitration if determined in, or pursuant to, the arbitration agreement; 

(ii)Any place where a substantial part of the obligations of the commercial relationship is to 

be performed or the place with which the subject-matter of the dispute is most closely 

connected; or 

 

(c) The parties have expressly agreed that the subject-matter of the arbitration agreement. 

 

(2.2) CIRCUMSTANCES OF THE CASE – URGENCY 

 

(34) The situation on board the vessel is very bad and worsening with each day. Crew morale 

is very low. The vessel has been kept adrift in open seas for more than 20 days now, at the 

mercy of the strong winds and swell owing to the monsoon season. The vessel and her cargo 

on board are at high risk of being damaged or lost. 
31

 

(35) The weather conditions as reported on the 30 October 2016, were very bad and the ship 

has been rolling heavily at an angle of 13 degrees either way due to prevailing wind and the 
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vessel is facing winds of 44 knots or Force 9 on the beau ford scale. The crew is badly in 

need of supplies. They have run out of food provisions and medicine.  There is a lack of fresh 

water on board and serious hygiene issues are prevalent.  signs of overheating are prevalent 

with regards to the cargo. There is a high risk that the cargo will self-ignite and explode.  

(36) In Five Ocean Corporation v Cingler Ship Pte Ltd 
32

the High Court of Singapore has 

ordered the sale of cargo subject to a lien exercised by the ship owner on behalf of the head 

charterer pursuant to a bill of lading incorporating the terms of the sub-charter, which was 

subject to Singapore arbitration and English law.  

(37) The order was made pursuant to the powers of the court under s12 A (4) of the 

International Arbitration Act, which is in similar terms to s 44(3) of the English Arbitration 

Act 1996. Section 12 A (4) provides “If the case is one of urgency, the High Court or a Judge 

thereof may, on the application of a party or proposed party to the arbitral proceedings, make 

such orders under subsection (2) as the High Court or Judge thinks necessary for the purpose 

of preserving evidence or assets.” All parties were before the court and subject to its in 

personam jurisdiction. 

(38) In Emilia Shipping Inc v state enterprise for pulp and paper industries 
33

found that it had 

jurisdiction over the owners‟ claim against cargo interests, as the owners had discharged the 

cargo in Singapore, although the contractual discharge port was in Iraq. The court allowed the 

sale of cargo as: 

 The market price for the cargo was falling 

 It had become legally impossible to deliver the cargo to the cargo interests. 

 Cargo interests had not provided security for the owners‟ claim. 
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 The owners had incurred heavy charges storing the cargo.
34

 

(3) THE RIGHT TO BE ENTITLED TO DAMAGES 

(39) FURNACE claimed the following damages to be rectified and through arbitration;
35

 

(1) Sub-freight in the sum of US$771,120.48 or such amount to be assessed. 

 (2) A declaration that the Claimant is entitled to exercise a lien over the Cargo and all sub-

freights payable in respect of the Cargo for freight, demurrage, claims for damages and for all 

other amounts due under the Voyage Charterparty including costs of recovering the same; 

 (3) A declaration that the exercise of the lien over the sub-freight is a valid and lawful one;  

(4) An indemnity in respect of any and all costs, claims, damages, losses and expenses 

whatsoever incurred as a result of the exercise of their lien; 

 (5) Such order for the preservation, detention, interim custody or sale of the Cargo as may be 

necessary; 

 (6) Interest on such amount at such rate and for such period as the Arbitral Tribunal deems 

fit; 

 (7) Costs (including but not limited to costs of the arbitration and the Claimant‟s legal and 

other costs); and  

(8) Such further and/or other relief, remedies or orders as the Arbitral Tribunal deems fit. 
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(40) DEMMURAGE: Demurrage is primarily to be paid by the charterer. Again, as with all 

common law duties in the charter party, it may be varied by contract. The charter party may 

stipulate, especially when the charterer “sells” shipping space on the vessel other shippers of 

goods, that the shippers of goods, that the shippers shall themselves be responsible for 

demurrage since the shipment is their concern. 
36

 

(41) Where this is the freight and demurrage are payable as per charter i.e. the duty of the 

shippers is consistent with the original duty in the charter. As with before, the quid pro quo is 

that the ship owner‟s lien on the goods for freight and demurrage. 

(42) Demurrage clauses are subject to the same rules of construction as ordinary commercial 

contracts. The rule is to give effect to the presumed intention of the patties and to avoid an 

absurd outcome.  

(43) In The Miramar maritime corp v Holborn oil trading 
37

 the bill of lading was effective to 

incorporate lay time and discharging provisions which made demurrage payable by the 

“charterer”. If the incorporation of such clauses was to be effective, the word “charterer” 

would have to be manipulated so as to read “bill of lading holder”. In declining to manipulate 

the language and thus give effect to the incorporation of such provisions. 

(44) The word “altogether is inserted apparently so that the ship owner can‟t recover 

demurrage at the charterparty rate from which and all of the bill of lading holders. The 

question whether, in the absencecof such a provision, the charter party demurrage could be 
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recovered from all the bill of lading holders, provoked a divergence of view in porteus v 

watney 
38

. 

(45) It is submitted that the better view is that, whilst the effect of the charter party 

incorporation clause in the bill of lading is to make each bill of lading holder jointly and 

severally liable for the whole amount of the demurrage calculated in accordance with the 

provisions of the charter party, as was held in porteus v watney, there is only a single sum due 

to the ship owner in respect of that demurrage, and a payment by any bill of lading holder, or 

by the charterer himself, discharges the others to extent of the payment.  

 

REQUEST FOR RELIEF 

1. The Tribunal has the jurisdiction pursuant to the provisions of the International Arbitration 

Act (Cap 143A) to order the sale of the cargo on board the Vessel pendente lite. 

 2. The Claimant has a valid and enforceable lien over the Cargo in respect of freight, 

detention, damages and all amounts due under the Charterparty. IMLAM release date 

09/12/16 90 3 

 3. The circumstances of the case are such that it is just and necessary for the Tribunal to 

order the sale of the cargo. 
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